CASES 


ARGUED AND DETERMINED 


IN THE 


Supreme Court of the State of Georgia, 


AT ATLANTA, 


JULY TERM, 1872. 


alaprst as 7 am CHIEF JUSTICE. 
W. W. MONTGOMERY, } Jupons. 


JoHN Dok, ex dem. of James U. Horne, e al., plaintiff in 
error, vs. RICHARD Rog; casual ejector, and J. PoLkK 
HowWELL, tenant in possession, defendants in error. 


1. Where a tenant in common conveys the whole lot to a third person, 
and the grantee took possession, claiming the entire lot as his own, 
this action constitutes a disseizin and ouster of the other tenants in 
common, and they are barred from asserting their right to such prop- 
erty after the expiration of seven years. (R.) 

2. Where a prescriptive title is set up in defense to an action of eject- 
ment, it is competent for the defendant to show the good faith with 
which he purchased. (R.) 


Hjectment. Tenants in common. Adverse possession. 
Before Judge Parrott. Whitfield Superior Court, April. 
Term, 1872. 


Von. xiv. 2. 
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The demises laid in plaintiff’s declaration were as follows, 
to-wit: Ist, of Robert S. Denham and his wife Sarah, to lot 
one hundred and twenty-nine, eleventh district, third section ; 
2d, of William D. Bevil and his wife Catherine Bevil, to the 
same lot ; 3d, of James U. Horne to the same lot; 4th, of 
James U. Horne to the undivided two-thirds part of the 
same lot. The defendant pleaded the general issue and the 
statute of limitations. The jury returned a verdict for the 
defendants. Plaintiff moved for a new trial upon several 
grounds. The motion was overruled, and plaintiff excepted 
and assigns said ruling as error. 

All the facts necessary to a clear understanding of the case 
are fully set forth in the decision of the Court. 


McCutcHen & SHUMATE, by brief, for plaintiff in error. 
Rights of tenant in common: Code sec. 2275, sec. 2276 ; Ad- 
verse possession against cotenant: Code, sec. 2277 ; Seizin of 
one tenant is the seizin of other: 2d Greenleaf’s Ev., sec. 14 ; 


Kent’s Coms., vol. iv., sec. 64; Code, sec. 2277; Greenleaf’s 
Cruise on Real Property: vol. ii., sec. 15; Adams on Ej’t, 
136; Tyler on Ej’t, 477 ; What is Actual Ouster ? 3d Black. 
Coms., 167, 170. 


. Jounson & McCamy; D. A. WALKER, by brief, for de- 
fendants. Possession of one tenant in common is the posses- 
sion of other, when? Ist Cowp. R., 217; 1st Hill on Real 
Property, 588 ; 3d Pet. R., 5]; 1st Conn. R., 364; 5th 
Day’s R., 188; 3d Mete. R., 91; 4th Mason’s R., 330; 9th 
Cowen’s R., 550; 7th Wheat R., 120; Wash. on Real Prop- 
erty, 567; 4th Paige Ch. R., 178; 10th Pick. R., 160; 13th 
Maine R., 337; 2d Taylor, 259; 8th B. Monroe’s R., 352 ; 
13th J. R., 406; 3d How. R., 689; 4th Dev. & Bat. R., 54; 
15th Vermont R., 552; Ang. on Lim., sec. 403; Taylor on 
Kj., 926; lst Wash. on Real Property, 567; 2d Black. 
Coms., 194; 5th Pet. R., 402. 
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WARNER Chief Justice. 


This was an action of ejectment brought by the plaintiffs 
against the defendant, to recover possession of a lot of land in 
Whitfield county. The jury, on the trial of the case, under 
the charge of the Court, found a verdict for the defendant. 
A motion was made for a new trial, which was overruled, 
and the plaintiffs excepted. The evidence, as contained in 
the record, is, in substance, as follows: 

The lot of land was granted by the State to the minors of 
Joseph Barnes, Emily, Caroline and Sarah. Emily married 
Andrew J. Denham, Caroline married William D. Bevil, and 
Sarah married Robert 8S. Denham. Robert S. Denham and 
William D. Bevil conveyed the lot to Owen H. Kenon by 
deed, executed 25th November, 1845, recorded 12th October, 
1855. Kenon conveyed said lot to James U. Horne, 18th No- 
vember, 1850—deed recorded 12th October, 1855. It was 
admitted on the trial that the said lot lies in Whitfield coun- 
ty, that defendant was in possession at the beginning of the 
suit, and that Horne, before commencement of the action, de- 
manded to be let into possession, with J. P. Howell, as ten- 
ant in common of the premises in dispute, which was refused 
by Howell; that similar demand was made by Horne on 
Evan S. Howell, father of defendant. It was also admitted 
on the trial, that plaintiff had commenced a previous action 
of ejectment against defendant for recovery of the whole of 
the lot in dispute, on same demises, in the Superior Court of 
Whitfield county on 2d October, 1868, in which action defen- 
dant had been duly served, and that on 6th September, 1869, 
plaintiff paid costs on said first action, and had it dismissed 
regularly, and within six months thereafter commenced this 
action. ‘The above are the material facts upon which plain- 
tiff relied. 

The following facts were proved by defendant: Andrew J. 
Denham and Emily J. Denham, his wife, conveyed the whole 
of the lot in dispute te John W. Beck, by deed executed 
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March 10th, 1856—recorded June 24th, 1856. Beck con- 
veyed an undivided half interest of said lot to William Mills 
‘by deed executed 3d September, 1861—recorded 9th Septem- 
ber, 1861. Beck also conveyed the undivided half interest 
in said lot to Evan S. Howell by deed executed 3d Septem- 
ber, 1861—recorded 9th September, 1861. Mills conveyed 
to Evan 8. Howell his half interest in said lot by deed exe- 
cuted 11th June, 1862, and recorded 2d July, 1862. It was 
admitted that Fleming Payne became tenant of Beck on said 
land 9th April, 1857. The Court permitted E. 8. Howell 
to testify on the stand, (over the objection of plaintiff’s coun- 
sel,) that “he and Mills, in the summer of 1860, bought the 
land from Beck and paid a portion of the purchase price in 
money and gave note for the balance.” Howell testified that 
he and Mills went into possession in fall of 1860. Beck’s 
tenant attorned to them; they and their tenant’s kept posses- 
sion thenceforward till January, 1864; when they left, they got 
one Wilson to get one Haddock to take possession. Howell 
returned in the fall of 1865 and found Haddock in possession. 
Howell says he never heard Beck’s title questioned. John 
Wilson testified that Beck put Payne on the land in 1857, 
and that the land has been continuously occupied since ; he 
got Haddock to go on it in 1864; Haddock stayed until 
Howell’s sons took possession. Whitefield testified that he 
was present when A. J. Denham sold to Beck ; Denham said 
he had good title—one interest in right of his wife and two 
interests by purchase from R.S. Denham and Bevil—and 
could make good title. This conversation was had the day be- 
fore the trade was actually made. This witness says, in said 
conversation something was said about the claim of one “ Hol- 
comb” or ‘‘ Holkins” to the land, and that said claimant had 
been shipwrecked. Beck testified that he bought the whole 
of the lot from A. J. Denham in good faith, Denham repre- 
senting that he had title thereto; that he put Payne in pos- 
session of the lot as tenant in the latter part of March, 1857 ; 
had held by his tenants continuously up to the date of sale to 


Howell. 7, 
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Plaintiff produced rebuttal testimony of A. J. Denham, 
that he married one of said minors; owned but one undivided 
third of said land; sold that to Beck ; told Beck who owned 
the other two-thirds; Beck wrote the deed; represented to 
him that he required a deed to the whole lot in order to get 
possession ; confided to Beck as to the kind of deed he should 
make; is very positive that he told Beck repeatedly that he 
could not sell him but one-third, and allowed Beck to write 
such deed as he (Beck) thought necessary , that he and Beck 
also talked of the adverse claim of one “Holcomb” or 
“ Holkins.” 

The plaintiffs claim the right to recover in this case as 
tenants in common, and the main question made on the ar- 
gument before this Court, was whether the defendant, under 
the facts of the case, held the possession of the land adversely 
as against the plaintiffs, who claim to be tenants in common 
with him, so as to be protected in his possession by prescrip- 
tion under the statute, which was pleaded as a defense to the 
plaintiff’s action. The defendant claims the right to the 
seven years’ possession of the land under color of title de- 
rived from Beck, and the question is, whether Beck’s title 
and possession of the land under it, and those claiming under 
him, was adverse to the other tenants incommon? Denham 
and his wife Emily, one of the tenants in common, conveyed 
the whole lot to Beck in 1856, and he entered into the pos- 
session of it under that deed, or held possession of it by his 
tenant, which deed was duly recorded. This act of Denham 
and wife, one of the tenants in common, conveying the whole 
lot to Beck, who took possession of it, claiming the entire lot 
as his own, was a disseizin and ouster of the other tenants in 
common, and Beck, and those claiming under him, by deed 
to the whole lot, held the possession thereof adversely to the 
other tenants in common, and if they failed to assert their 
right to recover the same until the expiration of seven years, 
they were barred. There can be no doubt that one tenant in 
common may disseize and oust another tenant in common, 
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and it is a general rule that when one enters into the posses- 
sion of land under a deed duly recorded, as in this case, 
- claiming title to the whole tract specified in the deed, and 
exercises the usual acts of ownership over it, such possession 
is adverse to all persons who claim .title to the same land, 
although such persons may have been tenants in common. 
The possession under a title and claim to the whole lot, is 
hostile to, and adverse to the title and claim of those who 
claim a part thereof as tenants in common. The evidence of 
Howell, which was objected to, was properly admitted to 
show that the purchase of the land from Beck was made in 
good faith, as it tended to sustain the defense relied on by 
the defendant. In view of the facts contained in the record, 
there was no error in overruling the motion for a new trial. 
Let the judgment of the Court below be affirmed. 


Mito S. FREEMAN, plaintiff in error, vs. WiLLIamM A. 
CHERRY, defendant in error. 

Under the provisions of the Revised Code, sections 2738, 2739 and 2123, 

accommodation indorsers of a negotiable security, payable at a char- 


tered bank, are considered as securities merely, and if one pays off the 
debt he can compel the others to contribute. 


Accommodation indorsers. Contribution. Before Judge 
Cor. Bibb Superior Court. October Adjourned Term, 
1871. 


William A. Cherry filed his bill against Milo S. Freeman, 
J. W. Blackshear and Thomas J. Flint, for contribution, 
The bill set forth the following condition of affairs: In 1868, 
Blackshear, being indebted to the Home Insurance Company, 
procured complainant, Freeman and Flint to indorse his note, 
negotiable at bank, simultaneously, the name of the payee 
being left blank, all the parties understanding that the payee 
was the insurance company. It so happened that complain- 


t 
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ant was the first to place his name on the back of the note. 
Without complainant’s knowledge or consent, his name was 
subsequently inserted as payee. Suit was brought on said 
note, and at the November Adjourned Term, 1869, of Bibb 
Superior Court, a judgment was rendered against complain- 
ant as first indorser, said Flint as second indorser, and said 
Freeman as third indorser, Execution issued on said judg- 
ment for $500, principal and interest to April 5th, 1870, and 
costs amounting to $84.31, which complainant has been 
compelled to pay. Blackshear and Flint are now and were 
insolvent at the time judgment was rendered. Prayer that 
Freeman may be decreed to pay to complainant one-half the 
amount of said execution. 

Blackshear and Flint filed no answer. Freeman answered 
the bill, but set up no facts necessary to an understand- 
ing of the decision of the Court. The jury returned the 
following verdict: “We, the jury, find for W. A. Cherry 
$286.85, with interest to date.” Whereupon the defendant, 
Freeman, moved for a new trial upon the following, among 
other grounds : 

Because the Court erred jin charging the jury as follows, 
to-wit: “I charge you, gentlemen of the jury, that at com- 
mon law and under the decisions of the Supreme Court of 
Georgia prior to the adoption of the Code, indorsers on prom- 
issory notes were not bound to contribute, but were bound 
each to pay the whole debt in, the order of their indorse- 
ment, the one first indorsing first bound, and could not collect 
anything out of the indorsers after him. ‘The Legislature of 
Georgia has, however, seen fit to change the Jaw, and to make 
accommodation indorsers bound as sureties. Section 2123 of 
the Code declares an accommodation indorser to be merely a 
surety, and since the law require sureties to contribute, ac- 
commodation indorsers are also bound to contribute; that is, 
if one of several accommodation indorsers is forced to pay 
the note indorsed, he may require the others t@pay, each his 
share, to be divided equally among the solvent indorsers. 
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And I charge you, gentlemen of the jury, that if, from the 
evidence, you believe that that the indorsers on the note in 
question were accommodation indorsers, (that is, indorsers 
having no interest in said note,) and that Cherry paid the 
judgment obtained against them on said note, and that Black- 
shear and Flint are insolvent, then Cherry is entitled to re- 
cover from Freeman half the amount paid, with interest from 
the time of payment.” 

The motion for a new trial was overruled by the Court, 
and plaintiff in error excepted, and assigns said ruling as 
error. 


JEMISON & NisBeEt, for plaintiff in error, submitted the 
following brief: The codifiers had no authority to make 
changes in the law: Acts of 1858; preface to Code. Prior 
to the adoption of the Code, accommodation indorsers were 
not bound to contribute: 7th Johns., 361; 3d Peters, 470 ; 
5th Howard, 276; 21st Ibid., 432; 1st Kelly, 205; 4th Jbid., 
106, 267. The law as to contribution is not changed by sec. 
2123 of the Code. Liability of surety: Code, sec. 2120. Li- 
ability of indorser: Code, sec. 2738. The Code makes no 
change in the law merchant as to bankable paper. The Code 
did not become law until ratified by the approval of Con- 
gress, June 25th, 1868, one month after the note in question 
was made. 


LANIER & ANDERSON, for the defendants. 


McCay, Judge. 


Our Code, section 2123, has this language under the head 
of “ Principal and Security”: “The form of the contract is 
immaterial provided the fact of suretyship exists; hence an 
accommodation indorser is considered merely as a surety.” 

It is difficult to put any meaning upon this provision of 
the Code if it does not mean that accommodation indorsers 
are liable to®contribution. AJ indorsers are, in a certain 
sense, securities. ‘They all undertake for the maker of the 





ATLANTA, JULY TERM, 1872. 17 
Freeman vs. Cherry. 


note. But ordinary indorsers receive value, since prima 
facie an indorsement implies that the indorser, not the holder 
of the note, passed it to the indorsee for value. 

In this State, since the act of 1826, all indorsers of notes 
not payable at bank are securities, in almost every respect, 
save that they are liable to each other in the order of their 
indorsements. They are not entitled to notice; they may be 
sued in the same action with the maker, and they may give 
notice to sue as other securities. Our Code, section 2738, 
says: “In ordinary indorsements the contract of the indorser 
is to pay the money, if the parties to the instrument prima- 
rily liable thereon fail to pay according to the terms thereof; 
hence, if there are several indorsers each is liable to subse- 
quent ones in the order of their several indorsements.” 

But section 2123, which we have quoted above, says that 
whatever may be the form of the contract, accommodation 
indorsers are considered as securities merely. It would seem 
wholly useless to say this if they are to be liable as other 
indorsers. The form of every contract of indorsement is the 
same; prima facie, it imports that the indorser passes the 
note to the indorsee for value. This is the ordinary meaning 
of the contract, and as provided by section 2738, it guaran- 
tees that not only the makers but every previous indorser 
will pay, and each is liable to the other in the order in which 
they stand. The fact of securityship does not exist as be- 
tween one indorser and the others. Each gives and each 
receives value. But in the case of accommodation indorsers, 
there is no sale or passage of the note from one indorser to 
the other—the fact of suretyship does exist. 

In such a case section 2123 says, however the form may 
be, they are securities merely. As to the maker, they are 
all securities in every indorsement, and there is no propriety 
in the language of section 2123, unless it means to say that 
they are securities as to each other. There was clearly an in- 
tent to make some distinction between accommodation indors- 
ers and ordinary indorsers. Under our law, as it has stood 
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since 1826, there was no distinction—see 1 Kelly, 205—nor 
was there any distinction at common law. What other distinc- 
tion is there than this, that they are to be liable to contribu- 
tion? Our act of 1826 provided that all indorsers of notes 
not payable at bank were to be treated as securities. This 
Court, however, held, in 1st Kelly, 205, that this only meant 
that they were not entitled to notice, and might be sued in 
the same action as the principal. ‘The Code leaves out this 
general language of the Act of 1826, though it provides that 
indorsers of notes not intended to be negotiated at a bank 
are not entitled to notice, and may be sued with the princi- 
pal : sections 2739 and 2740. But as to accommodation in- 
dorsers it provides that they are securities merely. 

We can see no other motive for this language and for the 
provision in section 2738, as to ordinary indorsements, except 
to change the rule at common law and as it previously stood 
in this State, by making them liable to contribution. In 
every other respect but this, an ordinary indorser is a securi- 
ty only. This is the meaning of the ordinary contract of 
indorsement—the form of it—and the section under consid- 
eration says, notwithstanding the form, an accommodation 
indorser is treated as a surety merely. And this is, in our 
judgment, an eminently just and proper change of the law. 
As the common law was, the presumption of law, to-wit: that 
the indorser had transferred the note to the transferee for 
value, was directly contrary to the truth of the case when the 
indorser was only an accommodation indorser, and it required 
a very refined and subtle line of reasoning to sustain the lia- 
bility of a prior accommodation indorser to a subsequent one, 
on principle, sinee the want of consideration between them 
was apparent. See Ist Kelly, 205. 

The law of the Code is, therefore, just. The indorsers are 
in fact securities for the maker. That, in this case, is the 
truth of the matter, whatever the form may be. That was 
the motive of each for signing, and it is nothing but carrying 
out the real meaning of the signing to hold that even as be- 
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tween themselves they are securities merely for the maker, 
and liable to contribution as between each other. 
Judgment affirmed. 


E. E. Rawsoy, plaintiff in error, vs. Marcus A. BELL, de- 
fendant in error. 


1. The bill of exceptions should specify the portion of the charge to 
which exception is taken. (R.) 

2. The building of a party wall by the plaintiff, under a parol agreement 
with the defendant that he would pay for one-half of as much of the 
wall as he used, when he built, is such a part performance of the con- 
tract as takes it out of the Statute of Frauds. (R.) 

_ 8. If a parol agreement, in relation to the building of a party wall, has 
been fully executed by both parties, it creates an easement which at- 
taches to and runs with the land. (R.) 

4. Where the defendant, having contracted with the plaintiff to pay for so 
much of a party wall as he used when he built, conveys his lot toa third 
person, having thus put it out of his power to build, he becomes liable 
to the plaintiff. (R.) 

5. As no time was specified within which the defendant was to build and 
pay the plaintiff for one-half of the wall to be used by him, the law 
will imply that it was to be done within a reasonable time. (R.) 


Practice in Supreme Court. Exception to charge. Party 
wall. Statute of Frauds. Part performance. Easement. Rea- 
sonable time. Before Judge Hopkins, Fulton Superior 
Court. October Term, 1871. 


For the facts of this case, see the decision. 


D. F. & W. R. Hammonp, for plaintiff in error, submit- 
ted the following brief : 

We contend that the Court should have charged the jury 
that, “if they should find that Rawson, at the time he sold 
to Angier, gave him notice of his promise to pay for half the 
wall when he used it, and also notified him that he never ex- 
pected to pay for the wall, as he would never use it, that then 
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Rawson would not be liable, and it was their duty to find 
for defendant ;” and “if they should find that Bell sold and 
conveyed his lot, together with the appurtenances, before the 
bringing of this suit, that then Bell would have no right of 
action, and it would be their duty to find for defendant.” 

I. A parol agreement to pay for half a party wall when 
used, binds the land, where the purchaser took with notice: 
Wickersham vs. Orr, 9th Iowa, 253. A covenant to pay for 
half a party wall when used, “binds, and is a charge upon 
the land:” Wash. Eas. and Serv., side p. 459; Ist Brad- 
ford’s N. Y. Rep., p. 52. A claim for contribution for build- 
ing a party wall, is a lien upon the land: Campbell vs. Mesier, | 
6th Johns. Ch. Rep., 23. This parol agreement has the same 
force and effect as a covenant, since it has been performed on 
one side, and therefore may be treated as a covenant: see Shep- 
pard’s Touch. A covenant runs with the land “ when there 
is a.privity of estate between the covenanting parties, and the 
covenant is connected with and concerns the subject-matter 
of the privity of the estate between them :” Morse vs. Aldrich, 
19th Pick., 449; Hurd vs. Curtis, Ibid., 459; Sheppard’s 
Touch., side p. 176,316. In this ease, the privity of estate 
between Rawson and Bell was in the eight inches of Rawson’s 
land on which the wall stood. Rawson owned the fee and 
Bell had an easement in it for the support of his wall. The 
agreement was “to pay when he used the wall,” and was di- 
rectly connected with and concerning the subject-matter of 
the privity of estate between Bell and Rawson. 

II. Bell passed his right of action by his deed to Angier. 
The effect of the agreement was that the entire wall remained 
the property of Bell, until used and paid for by Rawson. By 
the deed the wall passed, and with it the right to be paid for 
it: Burlock vs. Peck, 2d Dun., 90; Wash. Eas. and Serv., . 
side p. 464; Clinton’s Dig. N. Y. Rep., vol. 3, p. 2453; Ist 
Bradford’s N. Y. Rep., p. 57. Improvements placed upon 
the land of another may, by agreement, remain the property 
of him who placed them there: Ist Hill, 176; 4th Mass., 
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514; 8th Mete.,34; 5th Pick., 487. This principle is recog- 
nized by the laws in reference to the city of Savannah: Code, 
sec. 4792. 

III. This agreement was by parol, and the performance, 
on the part of Bell, was not sufficient to take the case out of 
the Statute of Frauds: 3d Pars. on Cont., p. 60. 


L. E. BLEcKLEY, for defendant, submitted the following 
brief: 

The contract was personal between these parties. Bell per- 
formed his part fully, and gave credit to Rawson, and trusted 
to Rawson’s personal responsibility. The latter contemplated 
building himself, and Bell treated with him on that under- 
standing. Neither party stipulated for or against his assigns. 
The subsequent conveyance to Angier neither divested Bell 
of his right nor relieved Rawson of his obligation: 28th Ind. 
R., 37; 17th Pick., 5388; 24th Wis., 461. 

Rawson had already planned the building in some respects 
at least, that he was going to erect. He virtually agreed to 
use a portion of the wall, and he expressly promised to pay 
when he used it. As no time was specified, he must be un- 
derstood as intending to build in a reasonable time: 11th Ga. 
R., 154. 

Instead of acting as he had indueed Bell to believe he was 
going to act, he changed his purpose and sold out to Angier. 
He thus put it out of his power to build at all, and that was 
a virtual breach of his undertaking: Langdell’s Select Cases, 
917, 947; 12th Ga. R., 150; 15th Mees & W., 189; 16th 
Mass., 161. 


WARNER, Chief Justice. 


The plaintiff brought his action against the defendant to 
recover the one-half of the cost or value of the erection of a 
party-wall under an alleged agreement between the parties, 
who were the owners of adjoining city lots in the city of 
Atlanta. On the trial of the case the jury, under the charge 





22 SUPREME COURT OF GEORGIA. 


Rawson vs. Bell. 


of the Court, found a verdict for the plaintiff for the sum of 
$336, with interest and costs. The case comes before this 
Court on exception to the entire charge of the Court to the 
jury, without assigning error to any particular part thereof. 
As there was no motion made to dismiss on that ground, we 
will consider the charge of the Court as it is set forth in the 
record, without intending to indorse or sanction such a prac- 
tice in this Court. The following facts were disclosed by the 
evidence on the trial : 

Bell, the plaintiff, owned the city lot described in the 
declaration, and Rawson, the defendant, owned the adjoining 
lot. Bell desired to build, and proposed to Rawson to erect 
the dividing wall between their two lots so as to place one- 
half thereof on Rawson’s land. Rawson agreed to it, at the 
same time agreeing to pay for one-half of as much of the 
wall as he used in building himself when he built, and also 
specifying that he would not want to erect as high a house 
as Bell contemplated, but would only want to build a two- 
story house without any basement or cellar. This agreement 
was by parol. Bell proceeded to build, and placed the di- — 
viding wall half on his own and half on Rawson’s land, ac- 
cording to the agreement. ‘The wall was sixty feet long and 
sixteen inches thick, eight inches of it being on Rawson’s 
land. After its completion, to-wit: on the 20th day of De- 
cember, 1866, Bell sold his lot, together with the appurte- 
nances, executing a regular warrantee deed for the same to 
N. L. Angier. Afterward, to-wit: on the 10th day of Jan- 
uary, 1867, Rawson sold his lot to thesame Angier, together 
with the appurtenances, executing also a regular warrantee 
deed for the same. Angier testified that when he bought 
from Bell nothing was said in relation to the party wall or 
the claim against Rawson for the share of its cost, but when 
he bought of Rawson the subject was mentioned. by Rawson, 
who stated to him the agreement between him and Bell, and 
also stated that as he (Rawson) would never build, he sup- 
posed that he (Rawson) would never have anything to pay 
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for the wall. Angier replied that that was a matter with 
which he had nothing to do, and rested between him (Raw- 
son) and Bell, he supposed. He also testified that he gave 
Rawson more for his lot by reason of said wall than he oth- 
erwise would have given him. When Bell heard of the sale 
by Rawson he applied to him for his pay, which was refused. 
Brick work was worth as much as $12 per thousand, and 
there were twenty brick to the cubic foot. The Court 
charged the jury that “if they should find that there was a 
parol contract between Bell and Rawson under which Raw- 
son had agreed to pay for a part of the wall which Bell built 
on the line between their lots when he built to said wall, and 
Bell had gone on in good faith and completed his house ac- 
cording to said contract and placed half the wall on Rawson’s 
Jand, and then sold and conveyed his lot, together with the 
appurtenances to the same or any other person, and thereby 
placed it beyond his power to build to the wall, that then 
Rawson became liable to Bell for whatever portion of the 
wall he had agreed to pay for when he built in the same 
manner as if he had constructed his house and used the said 
wall ; and this would be true although you should find that 
such third party purchased from Rawson with notice of the 
existence of the contract between Rawson and Bell.” 

Two questions are made by defendant: First, that this 
was a parol contract for the sale of land, and is therefore void 
under the Statute of Frauds. Second, if it is not void on the 
ground of part performance of the parol agreement by the 
plaintiff, then it is an agreement in the nature of a covenant, 
which attaches to and runs with the land, and that the plain- 
tiff’s remedy is against the defendant’s grantee, or those claim- 
ing under him, who should build on the lot and use the wall, 
and not against the defendant, who did not build on the lot 
prior to his alienation of the same. As to the first question, 
the building of the party wall by the plaintiff, under the parol 
license and agreement of the defendant, was such a part per- 
formance as takes it out of the operation of the Statute of 
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Frauds: Code, 1941. If the parol agreement had been fully 
executed by both the parties to it in relation to the erection of 
the party wall, it would have created an easement which would 
have attached to and run with the land, and such would have 
been the legal effect of the agreement when fully executed by 
the parties to it. The fundamental error in the argument of 
the defendant is in the assumption that the agreement has 
been fully executed on his part, whereas this suit is brought 
to compel him to perform his part of it. The agreement was, 
that the plaintiff would build the party wall between their 
two lots, one-half thereof to be on the plaintiff’s lot, and the 
other half on the defendant’s lot, the defendant agreeing to 
pay for one-half of so much of the wall as he used in build- 
ing himself when he built, specifying that he would not want 
to erect as high a house as the plaintiff contemplated, but 
would only want to build a two-story house without any base- 
ment or cellar. The evidence clearly shows that both parties, 
at the time of making the agreement, contemplated building 
on their respective lots, and the agreement was made in view 
of that fact. The plaintiff did build; in other words, per- 
formed his part of his agreement. The defendant did not build 
on his lot, as was contemplated by the contracting parties, 
but sold his lot to Angier, and stated to him the agreement 
between the plaintiff and himself, and thereby received more 
for his lot than he otherwise would have done, in consequence 
of the wall having been built there by the plaintiff under 
that agreement. It is true, there was no definite time speci- 
fied in the agreement when the defendant should build on his 
lot, and pay the plaintiff for one-half of the wall used by 
him in the erection of his building, but he has now put it 
out of his power to build on the lot by conveying the prop- 
erty, and with the increase of price in his pocket, realized 
from the sale of his lot by reason of the wall having been 
built by the plaintiff under the agreement, coolly tells the 
plaintiff that he must look to his grantee or some other person 
when they shall build on the lot and use the wall, assuming 
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that he has complied with his agreement with the plaintiff so 
far as he was legally bound to do, and that his agreement 
was in the nature of a covenant running with the land, there- 
by shifting his liability under his agreement with the plain- 
tiff to his grantee of the lot, after having received the in- 
creased price from him in the sale of the property. 

An executed agreement which will constitute an easement 
attached to and running with the land, is one thing. Whether 
such an agreement has been executed on the part of both the 
parties to it, is.another and quite a different thing. The 
question in this case is, not what would have been the legal 
effect of this agreement upon the land, if it had been executed 
and performed according to the true intent and meaning 
thereof as understood by the parties thereto; but the question 
is, whether that agreement has been executed and performed 
by the defendant to the plaintiff, as the same was understood 
by the plaintiff, and known by the defendant to be so under- 
stood by him at the time it was made. 

As no time was specified within which the defendant was 
to build and pay the plaintiff for one-half of the wall to be 
used by him, the law will imply that it was to be done within 
a reasonable time, and the defendant having put it out of his 
power to comply with his agreement with the plaintiff by 
conveying the property, to another, the plaintiff’s right of 
action accrued to him, Although we should have been bet- 
ter satisfied with the charge of the Court if it had clearly 
called the attention of the jury to the distinction between an 
executed agreement of the parties which would have created 
an easement attaching to and running with the land, and an 
agreement which had not been executed and performed by 
one of the parties to it, still there was sufficient evidence in 
the record to authorize the charge as given, and the verdict 
being right under the evidence and the law applicable thereto, 
we will not disturb it. 

Let the judgment of the Court below be affirmed. 


VoL. xiv1. 3. 
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Scarborough vs. The State of Georgia. 


Matta Scarsoroves, plaintiff in error, vs. THe Strate 
oF GEorGIA, defendant in error. 


1, On the trial of an indictment for keeping a lewd house, under section 
4462 of the Code, it is not necessary to show that the master of the 
house kept the same for profit. It is sufficient if it appear that the 
lewdness carried on was with his permission or in his presence without 
his dissent. 

-2. A man is guilty of keeping a lewd house within the meaning of sec- 
tion 4462 of the Code, if open and notorious lewdness is practiced 
therein by his wife and daughters, in his presence, with his consent or 
without his dissent. 

. It is not an expression of opinion by the Judge, as to what has been 
proven on the trial of an indictment for keeping a lewd house, to say 
to the defendant’s attorney, (who is addressing the Court upon the 
law of the case,) in reply to the claim of the attorney, that there must 
be proof that the defendant kept the house for profit: ‘‘ It makes no 
difference whether he keeps it for profit or pleasure, he is guilty.”’ 

. When the State’s counsel in a criminal case, in addressing a jury, is 
making statements not in proof, and one of the defendant’s counsel 
objects, but another says let him go on, it is not a ground for new 
trial, if the Judge fail to interfere until the matter is again insisted 
upon bp the defendant's counsel; nor will the verdict be set aside 
because the Judge in his charge fails to say to the jury that they are 
not to notice such statements, there being no request for such a charge. 


Criminal law. Keeping a lewd house. Opinion on evi- 
dence. Argument of counsel. Before Judge CLARK. Sum- 
ter Superior Court, April Term, 1872. 


Malta Scarborough was tried upon the following indict- 
ment : 


“GEORGIA—Soumrer County. 

“The grand jurors, sworn, chosen and selected for the county 
of Sumter, to-wit: * * * In the name and behalf of 
the citizens of Georgia, charge and accuse Malta Scarborough 
and Harriet Scarborough, of the county and State aforesaid, 
with the offense of keeping a lewd house; for that the said 
Malta Searborough and Harriet Scarborough, on March 
20th, 1872, in the county aforesaid, did then and there, un- 


-_ 
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lawfully, by themselves and by others, maintain and keep a 
lewd house, or a place for the practice of fornication or adul- 
tery, or fornication and adultery, contrary to the laws of said 
State, the good order, peace and dignity thereof.” 


The defendant demurred to the indictment upon the fol- 
lowing grounds, to-wit : 

Ist. Because two offenses are therein charged and joined. 

2d. Because the “ others” charged with keeping and main- 
taining a lewd house for defendant are not specified. 

The demurrer was overruled, and defendant pleaded not 
guilty. 

It appeared from the evidence that defendant, his wife and 
daughters resided together in the county of Sumter; that the 
girls and young men had been seen going to the bushes to- 
gether; that a man and one of the girls had been seen in 
bed together in defendant’s house covered up, while defendant 
was in the same room with them; that the man was not re- 
lated to the family; that he remained in bed with defend- 
ant’s daughter from an hour to an hour and a half; that 
defendant had three grown daughters and one not quite 
grown ; that the man who was in bed with the girl was 
drunk; that defendant’s wife had been seen going to the 
bushes with men, and had been heard engaging in improper 
conversation ; that in May or June, 1870, one of the girls 
had been seen in the kitchen with a man on top of her; that 
all kinds of vulgar conversation was carried on in the house 
in the presence of defendant; that men and women had 
been seen on the bed together with their arms around each 
other ; that defendant was a laborer and at work away from 
home a great deal; that the girls had been seen quilting for 
a livelihood ; that upon one occasion defendant had been 
heard to direct men to leave as it was bed time; that one of 
the girls had a baby; that she had been married but her 
husband left her; that defendant had been heard to order 
drunken men away from his house unless they would behave 
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themselves ; that men visited the house at all hours of the 
day and night. 

The jury returned a verdict of “guilty,” and defendant 
moved for a new trial, upon the following grounds, to-wit: 
Ist. Because the Court erred in overruling the demurrer to 
the indictment. 2d. Because the verdict is contrary to law 
and the weight of evidence. 3d. Because the Court erred in 
overruling all objections to proof of facts not transpiring in 
the presence of defendant. 4th. Because the Court refused 
to allow the defendant to show that his wife controlled the 
household, whether he was present or absent. 5th. Because 
the Court erred in interrupting defendant’s counsel when ar- 
guing before the Court and the jury on the law as to what 
constitutes the keeping and maintaining a lewd house, in the 
presence and hearing of the jury, with the question, ‘“ What 
difference does it make whether he is keeping it for pleasure 
or profit, but he is guilty in either case?”—thus intimating 
in a decided and unmistakable manner to the jury that, in 
the Court’s opinion, the charge had been proven; the argu- 
ment of the counsel, thus replied to, being, that to sustain the 
charge, it was necessary for the prosecution to show that the 
defendant, for profit and as a matter of business, kept and 
maintained a house of ill-fame. 6th. Because the Court 
erred in permitting counsel for the State, in his concluding 
argument, over the objection of counsel for defendant, to com- 
ment upon facts not in evidence, and in failing to instruct the 
jury as to the weight to be attached to these remarks. 7th. 
Because the Court refused to charge the jury as requested, 
to-wit: “It is incumbent upon the State to show that the de- 
fendant carried on the lewdness as a business, or at least, that 
he in some way instigated or participated in these criminal 
transactions. The evidence must show that defendant kept 
and maintained the house as a lewd house. If you believe 
that these women engaged in these criminal exercises for the 
gratification of animal passions, and not as a business, although 
defendant may have been aware of their conduct, he is not 





ATLANTA, JULY TERM, 1872. 29 


Scarborough vs. The State of Georgia. 


guilty of the keeping and maintaining a lewd house; the 
women may be guilty of adultery and fornication, or adultery, 
or fornication.” 8th. Because, when the Court charged the 
jury upon the request of defendant’s counsel, to-wit: .“ If the 
evidence does not show to your minds, beyond a reasonable 
doubt, that defendant connived at the acts of lewdness, it is 
your duty to acquit him. The fact that a man is the head of 
a family, or the proprietor of a house, does not constitute him 
the master of a lewd house, although the lewdness may be 
carried on in said house. He must exercise some degree of 
control in the matter, over the parties guilty of the lewdness;” 
the Court erred in adding the following sentence, to-wit : 
“ Permitting lewdness in his house, among his daughters, is 
such consent.” 9th. Because, when the Court charged the 
above written request, the Court erred in remarking to the 
jury, “I charge you this, subject to whatever modifications are 
contained in my general charge,” and in failing then to state, 
or at any subsequent time, the special and particular modifi- 
cations meant, and in thus not giving the said request in 
charge to the jury clearly, properly and fairly, as the law re- 
quires. 10th. Because the Court erred in its general charge. 
To the fifth ground the Court adds the following note: “I 
gave no intimation to the jury of my opinion of the case. 
The counsel for defendant was addressing the Court on a 
question of law, and was reading from Wharton’s Criminal 
Law upon the necessity of proving that the defendant (quot- 
ing from the book) kept the house for profit, when the Court 
put to counsel the inquiry, and then referred to the Code as 
changing the common law. The Court, at the time, made no 
allusion to this defendant, and was replying solely and en- 
tirely to argument of counsel, and is confident that the jury, 
counsel and spectators so understood him.” To the sixth 
ground the Court adds the following note: “The Court was 
at the time engaged in preparing its charge, and does not re- 
member any of the facts stated, except that counsel for the 
State said that ‘he was retained to break up this nest.’ I 
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presume, of course, that the remarks of the counsel for the 
State are correctly reported. One of defendant’s counsel ob- 
jected to remarks of counsel for the State, and the other coun- 
sel for defendant ‘remarked : ‘Let him go on.’ I supposed at 
once that all objections were waived. In a few moments 
counsel for defendant again called my attention to the remarks 
as illegal and improper, when I promptly interposed.” To 
the ninth ground the Court adds the following note: ‘ The 
modifications alluded to were given, if any, in my written 
charge, which followed immediately the reading of the requese 
to charge. I should regret to know that I had not charged 
the law clearly, properly and fairly. I am fully satisfied the 
jury and counsel ‘clearly’ understood me, and, whether fair 
or not, it speaks for itself.” 

The Court charged the jury as follows, to-wit : 

“The permitting others to commit acts of adultery or fur- 
nication in the dwelling house of the owner, with the owner’s 
daughter, makes him guilty of keeping a lewd house. It is 
not necessary for the State to show that the lewd house was 
kept for purposes of profit ; it will be sufficient to show that 
such a house was kept, no matter what the object of the 
owner is in keeping it. In passing upon this case, you will 
look into all the facts, and inquire whether or not the facts as 
detailed by the witnesses are consistent with any other theory 
than that of keeping alewd house. It is not necessary, before 
you can convict defendant, that it must appear that defend- 
ant lived off of the profits of prostitution, and got other wo- 
men as inmates beside the members of his own family. If he 
had three or four daughters and a wife, who were lewd in 
their habits and carried on their lewd practice in his house 
and with his connivance or permission, he is no less the keep- 
er of a lewd house because he sets up shop with the members 
of his own family. If you believe, from the evidence, that 
the defendant was the proprietur of the house; that he had 
three or four daughters; that crowds of young men were in - 
the habit of visiting the house at all hours of the night; that 
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indecent and vulgar conversation was had in the house in the 
presence of the inmates; that one of the daughters and a man 
were covered up together in a bed; that acts of fornication 
were committed publicly in the kitchen between a man and 
one of the women; that the young men who assembled at the 
house took indecent liberties with the women, and walked 
together, either hand in hand or with arms around each oth- 
er’s waists, to the woods, for purposes of sexual intercourse ; 
and did actually indulge in such intercourse; and that these 
things occurred frequently, and in the presence of the defen- 
dant, or with his knowledge, then they are such as to raise a 
strong and even violent presumption of guilt, and would 
justify you in finding a verdict of guilty.” 

The Court overruled the motion for a new trial, and plain- 
tiff in error excepted, assigning errur upon’ each of the 
grounds of said motion. 


C. T. GoopE; Fort & Hous; Jonun D. Carrer, for 
plaintiff in error. 


C. F. Crisp, Solicitor General, represented by CHARLES 
Hupson, for the State. 


McCay, Judge. 


Assuming what seems incontestible from the proof, that 
the house of the defendant was a place for the practice of for- 
nication and adultery, we think it would be adding to the 
statute an element that it does not contain to say that to con- 
statute the offense, it must be shown that the house was kept 
fur profit. This is not a common law offense, nor does its 
definition depend upon the common law definition of a lewd 
house. The Code defines the meaning: “ or house for the prac- 
tice of fornication or adultery, by himself, herself or others,” 
Any one guilty of maintaining or keeping such a house is 
punishable under this section of the Code: section 4462. We 
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do not see that the evil is any way increased or lessened by 
the additional fact that a profit is made of the business. The 
evil consists in the moral guilt of conniving at and encourag- 
ing such practices, and in the scandal and outrage upon the 
decency and virtue of the community ; and if one keeps such a 
house merely for the gratification of his own vicious propen- 
sities, himself and his house are and ought to be just as much 
a nuisance and a stench in the nostrils of a community as 
though it were for a profit. 

Besides this, if it were necessary to show it was kept for pro- 
fit, the difficulty of making the fact apparent, would almost 
produce an immunity for the crime. We think there was no 
error in the Judge’s charge on this poiut. 

Nor can it make any difference that their practices were 
carried on by the wife and daughters of the defendant. The 
statute is by himself, herself or “others.” Indeed it would 
seem to aggravate the offense that the perpetrators are those 
over whom the defendant has the right of a husband or 
parent. We do not say that a parent or a husband is to be 
charged wjth every act of his wife or child. But it is only 
holding him to the performance of an ordinary duty of a 
good citizen to say that he is responsible if he suffers them 
to make his house notorious for open lewdness—a resort for 
the vicious, where they may with impunity, so far as he is 
concerned, practice fornication and adultery. 

The proof contained in this record shows that he did not 
interfere—that with a full opportunity to know what was 
going on, he kept still. He did not, it is true, take any 
active part. But his was the house—he was master therein, 
and his presence and want of dissent is sufficient. It may 
be that he was a mere tool in the hands of others. If so, that 
should have been proven. All this was for the jury, and it 
was fairly left to them. Indeed, this is true of the character 
of the house, the position of Scarborough in reference to 
his wife, his power over them, his assent or dissent, ete. 
Prima facie the owner of a house, the husband and father of 
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the inmates, is the head of the family, and can control what 
is done there. If he permits it, with his knowledge, to be 
degraded into a brothel and nuisance, prima facie the law 
holds him responsible, no matter who are the actors. If he 
be an imbecile—a mere tool—that unnatural thing who can 
be made by a vicious wife and daughters submit to his own 
dishonor and to the degradation of his family—he ought to 
be held to proof of it. The act is so unnatural, so debasing 
and disgraceful, that the proof of his want of manhood 
ought to be strong. We think the jury was right. This 
was a bad house—a nuisance—a disgrace to all concerned in 
it, and a violation of the law. 

It would be impossible to carry on a trial if this section 
of the Code, prohibiting a Judge from expressing any opin- 
ion as to what is proven, is to be construed as is contended 
for. A Judge, in deciding as to admissibility of testimony, 
must always, to some extent, decide as to its weight, since 
often its admissibility depends on that, so he must often de- 
termine what has been proven so as to say whether certain 
other things may be proven. To decide a non-suit, he must 
decide if there be enough proven to justify a verdict, etc. 

The only practicable rule is, to treat the jury as possessed 
of common sense, and as capable of understanding what is ad- 
dressed by the Judge to them and what is not. He may not 
express to the jury any opinion; but if in the decision of any 
legal question, as it arises, he must pass upon facts, the statute 
does not apply. It must be reasonably construed. In this 
view of the law, we see no error in the remark of the Judge. 
He only said to the counsel what was his view of the law, 
and this he had a right to do. 

We are not in the habit of scanning with great nieety the 
mode in which a Judge permits a case to be presented to 
the jury. We do not say he may not be so lax in his rules 
as to be guilty of error; but we are satisfied that a reviewing 
Court is not in a position to be a very proper judge of this 
thing. It is improper to permit statements to be made that 
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are not in proof, and the Judge ought not, even with the con- 
sent of both parties, to allow it, unless it be as proof. But 
it seems here to have been at first consented to; one of the 
counsel said, “Let him go on.” When appealed to, the 
Court stopped it. 

The complaint is that the Judge did not tell the jary not 
to notice these statements. It seems to me that this is an af- 
ter-thought. Had there been any fear of its effect on the jury, 
it would have been easy to ask the Court to instruct the jury 
as to their duty in this respect. But itis giving a very hum- 
ble part to the jury on a trial to suppose them capable of giv- 
ing weight to statements of this character. We think the 
statements ought not to have been allowed by the Judge, but 
in 80 strong a case as this, we do not think there ought for 
this reason to be a new trial. 

Judgment affirmed. 


Cuarues A. Nutrine e al., plaintiffs in error, vs. Oscar 
THOMASON et al., defendants in error. 


1. When an administrator sells railroad stock, the property of the estate 
which he represents, at private sale, and his vendee sells to a bona fide 
purchaser without notice, the title of such purchaser will be protected, 
as against the heirs of said estate. (R.) 

2. If the original purchasers of this stock bought it from the administrator 
at private sale, under such circumstances as the law will charge them 
with notice, and have either appropriated it to their own use or sold it 
to others, then they are liable to the heirs for a conversion of it, such 
purchase being a fraud upon their rights. (R.) 

8. In the absence of any fraud or collusion on the part of the railroad 
company, the meretransfer of the stock on the books thereof to the 
purchaser, by direction of the administrator, will not make the com- 
pany liable as a guarantor or warrantor of the vendor’s title to the 
stock. (R. ) 


Private sale by administrator. Railroad stock. Bona fide 
purchaser. Before Judge Cote. Bibb Superior Court. Oc- 
tober Adjourned Term, 1871. 
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For the facts of this case, see the decision. 
Nissets & Jackson ; A. O. Bacon, for plaintiffs in error. 


WuirtLe & Gustin; Lyon & Irvin; W. K. DeGrar-- 
FENREID ; B. & W. B. Hitt; Jackson, Lawton & Bas- 
INGER, for defendants, submitted the following brief: 1st. 
No title, either legal or equitable, passed by the sales by 
Usher, and the sales were absolute nullities: Code, sees. 
2513, 2514; Worthy vs. Johnson, 8 Ga., 236; 10 Ga., 358 ; 
Wyman vs. Campbell, 6 Porter, (Ala.,) 219 ; Neal vs. Patten, 
40 Ga., 365 ; Southwestern R. R. Co. vs. Thomason, 40 Ga., 
408. 2d. Code, sec. 2303, only apples when legal title 
passes by sale: Daniel vs, Hollinshead, 16 Ga., 190. 3d. 
The purchasers in this case had actual notice by the transfer) 
they claim title by the transfer alone: Charter of S. W. RB. 
R., sec. 10; Acts of 1845, p. 136. As to what is notice: 
Jordan vs. Pollock, 14 Ga., 145. 4th. The title to the per- 
sonal estate only vested in Usher as administrator, and not 
as distributee: Code, sec. 2447. He was indebted to the 
estate at the time of these sales more than his interest in it, 
and could therefore convey no interest in it to another. 5th. 
Defendant Nutting is liable for value of stock and dividends. 
He has wrongfully obtained possession of the property of the 
estate of Wakeman, and disposed of it in such a manner that 
it cannot be traced, and has received the proceeds. He can- 
not, in equity, hold these proceeds against the distributees of 
the estate: Code, secs. 2307, 3094, 3095; Rogers vs. Fort, 
19 Ga., 94. 6th. Under the facts of this case, the purchasers 
of the stock were joint wrong-doers with Usher, and their 
equity is inferior to that of the sureties on his bond, who are 
innocent: Nutting vs. Boardman, (July Term, 1871,) 43 Ga., 
598. There is no question of superior and inferior equity as 
between them and complainants, who have a strict legal right. 
7th. This Court has already decided the Southwestern Rail- 
road Company not liable to complainants for the stock, even 





36 SUPREME COURT OF GEORGIA. 


Nutting et al., vs. Thomason et al. 


if the transfers were fraudulent : “Southwestern R. R. Co. vs. 
Thomason, 40 Ga., 408. If any fraud the purchasers parti- 
cipated, and will not be relieved in equity : Code, sec. 3038. 
Certainly, innocent parties will not be delayed to settle equi- 
ties among wrong-doers. 8th. No one is injured by the 
failure of the Court to charge as to verdict against Usher, he 
being shown to be insolvent, and no verdict could have been 
rendered by which the purchaser would be benefited. If 
applied for by counsel for Nutting and others, a decree could 
have been rendered by the Chancellor upon the order taking 
the bill pro confesso and the decretal verdict : Code, secs. 
4147, 4153, 4154. 9th. In this case a new trial should not 
be granted, even if the decree below is wrong. The case is 
fully before the Supreme Court upon the facts, and all par- 
ties represented, and it ought to be fiually disposed of: Code, 
sec. 4219. 


WaRneER, Chief Justice. 


The complainants filed their bill against the defendants to 
recover forty shares of stock in the Southwestern Railroad 
Company, which had been sold by the administrator of 
Wakeman at private sale. On the trial of the case, as it ap- 
pears from the evidence in the record, it was proved that, on 
the 28th December, 1865, Usher, the administrator of Wake- 
man, sold and transferred to Nutting twenty-five shares of 
the stock at private sale; that on the 21st of March, 1866, 
Usher, the administrator, sold and transferred to Cubbedge, 
Caldwell & Company fifteen shares of the stock at pri- 
vate sale, the transfer of stock in each case being signed 
by Usher as administrator of Wakeman. On the 21st March, 
1866, Cubbedge, Caldwell & Company sold and transferred 
the fifteen shares purchased by them to J. 8. Pope, and 
on-the 5th day of September, 1866, Pope sold and trans- 
ferred the same fifteen shares of stock to James Stinson. 
The twenty-five shares of stock purchased by Nutting was 
not traced into the hands of any particular person as the 
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holder thereof, but Nutting had long since disposed of it. 
The Court charged the jury, “that the Supreme Court have 
decided that the sale of the stock by Usher was utterly null 
and void, and conveyed no title to the purchasers, The Su- 
preme Court have also decided that the company is not res- 
ponsible to the heirs, but that the purchasers of the stock are. 
I charge you, that if Nutting, and Cubbedge & Hazlehurst 
purchased this stock from Usher at private sale, they got no 
title, and are liable to these complainants for the value of the 
stock and the dividends they have received on the same. If 
Nutting, and Cubbedge & Hazlehurst have disposed of this’ 
stock, and can trace it into the hands of others, they will not 
be liable; if they cannot trace it, they are themselves still 
liable.” 

The jury found a verdict against Nutting for the value of 
the twenty-five shares of stock purchased by him, and for the 
dividends received by him thereon, with interest on said divi- 
dends from Ist March, 1866. The jury found a verdict against 
Stinson for the value of the fifteen shares of stock purchased by 
him, which he might discharge by the delivery of the stock, 
with all dividends received thereon; and also found against 
him $412.50 for dividends received by him on the stock, 
with interest on said dividends from the 15th July, 1868. 
The defendants made a motion for a new trial, on the ground 
of error in the charge of the Court to the jury, and for refus- 
ing to charge as requested, as set forth in the record, and be- 
cause the verdict was contrary to law and evidence, which 
motion was overruled, and the defendants excepted. 

In view of the facts of this case, as disclosed in the record, 
we think the charge of the Court to the jury was error, espe- 
cially in regard to the liability of Stinson, who appears to 
have been a bona fide purchaser for the value of fifteen shares 
of stock from Pope, without notice of fraud in the sale of 
the stock by Usher, the administrator to Cubbedge, Cald- 
well & Company. When this case was before this Court at a 
former term, on a demurrer to the complainant’s bill, this 
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Court decided that the complainants had the right to maintain 
their suit against the defendants upon the allegations made in 
their bill; that the sale of the stock made by the administrator 
should have been made under the law at public sale; that 
the railroad company was not liable far allowing the transfer 
of the stock to be made by the administrator of Wakeman on 
the books of the company ; that, in view of the facts of the 
case, the company should be made a party, and also that the 
holders of the stock should be made parties when discovered. 
This Court did not decide, and could not have decided, that 
the sale of the stock was utterly null and void, and conveyed 
no title, especially as to bona fide purchasers, who were not then 
before the Court, and there is nothing in the reported judg- 
ment of this Court to authorize such a conclusion: South- 
western R. R. Co. vs. Thomason, 40th Ga Rep., 408. The 
2514th section of the Code declares that all sales by adminis- 
trators, (except of annual crops sent off to market and of va- 
cant lands,) shall be at public outery, between the hours of 
ten o’clock A. M. and four o’clock P. M., but this section of 
the Code does not declare that asale made in any other man- 
ner shall be void. 

The decisions made by this Court, before the adoption of 
the Code, in relation to administrator’s sales of land and ne- 
groes, went upon the ground that there must be a judgment 
of the Court of Ordinary granting leave to sell that specific 
kind of property before the title could be divested. ‘There was 
no order of the Ordinary required under the provisions of the 
Code for leave to sell this stock by the administrator ; but he 
was required to sell it at public sale. Now, the question is, 
if the administrator of the estate does collude with the pur- 
chaser of the stock, and sells it to him at private sale, and 
such purchaser of the stock at private sale afterwards sells it 
to a bona fide purchaser for value, without notice that it was 
purchased of the administrator at private sale in fraud of the 
rights of the parties interested therein, will such bona fide pur- 
chaser of the stock be protected in a Court of equity? 
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This is an important question to the purchasers of stock in 
railroad companies. It was said on the argument of this 
case, that the bona fide purchaser of the stock stood in no 
better condition than the bona fide purchaser of stolen prop- 
erty ; that inasmuch 4s the thief had no title to the property 
stolen, those who purchased it from him, or derived title un- 
der or through him, acquired no better title than he had, and 
he having none, the bona fide purchaser would acquire none. 
The thief who steals the property of another, has no right or 
claim to it, either under color of title or otherwise. Is that a 
parallel case to the one made in the record now before us? 
There can be no dispute that the legal title to this stock was 
in Usher, the administrator of Wakeman. It is true that he 
held the legal title to the stock in trust for the benefit of the 
heirs and creditors of. his intestate: Code, 2447. In viola- 
tion of his duty, as such trustee, he conveyed the legal title 
to the purchaser at a private sale of the stock in fraud of the 
law, which required him to sell it at public sale, and in fraud 
of the legal rights of his cestui que trusts, that it should be so 
sould; and, as between him and the purchaser, the sale was 
not absolutely void, but voidable at the election of the parties 
interested in that sale, in the same manner as a private sale of 
land by an administrator under an obligation to perfect the 
title by legal formality : Code, 2525. 

As between the original parties to the sale and purchase of 
this stock, it was optional with the complainants whether they 
would ratify it or set it aside, on account of the fraud in the 
sale of it, as between the administrator and the purchasers 
thereof from him. The purchasers from the administrator of 
the stock, under the facts disclosed in this record, were not 
innocent purchasers without notice. The certificates of the 
transfer of the stock to them on the books of the company, 
was signed by Usher, as the administrator of Wakeman, and 
if they thought proper to trust to Usher, as their agent to 
make the transfer and bring them scrip for the stock in their 
own names, without looking into his title thereto, it was their 
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own fault and negligence, for which the law will hold them 
responsible. If the original purchasers of this stock purchased 
it from the administrator at private sale, with actual knowl- 
edge that it was the property of his intestate, or under such 
circumstances as the law will charge tiem with notice, and 
have either appropriated it to their own use or sold it to oth- 
ers, then they are liable to the complainants for a conversion 
of it, such purchase being a fraud upon their rights. 

A title obtained by fraud, though voidable in the vendee, 
will be protected in a bona fide purchaser without notice : Code, 
2598. Stinson purchased the fifteen shares of stock from 
Pope, to whom Cubbedge, Caldwell & Company, the original 
purchasers from Usher, had sold it. It appear from the evi- 
dence in the record, that Stinson was a bona fide purchaser of 
the fifteen shares of stock, for value, without notice of fraud 
in the sale thereof between Usher, the administrator, and Cub- 
bedge, Caldwell & Company, and, as such bona fide purchaser, 
is entitled to be protected in his title thereto, and the Court 
should have so instructed the jury in its charge upon that 
question made in the case. 

In the absence of any fraud or collusion on the part of the 
company, the mere transfer of the stock on the books thereof 
by the direction of the administrator to the purchaser of the 
stock, will not make the company liable as a guarantor or 
warrantor of the vendor’s title to the stock. The purchaser 
of the stock must look to him from whom he purchased it: 
Central R. R. and B. Co. vs. Ward et al., 37 Ga, Rep., 531. 

In our judgment, the Court below should have granted a 
new trial for error in the charge of the Court to the jury, and 
on the ground that the verdict was contrary to the law and 
the evidence, so far as the defendant, Stinson, is concerned. 

Let the judgment of the Court below be reversed, and a 
a new trial granted. 
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E. WrrxowskI, plaintiff in error vs. B. SkALowsK#, defen- 
dant in error. 


A certiorari does not lie, to correct the errors of a Justice of the Peace, 
in a judgment involving questions of fact, when the amount of the judg- 
ment is over fifty dollars. In such cases the remedy is by appeal, as 
provided by the Constitution of 1868. 


Certiorari to Justice Court. Before Judge CoE. Bibb 
Superior Court. May Term, 1872. 


E. Witkowski sued out a writ of certiorari to the Justice 
Court of the 716th district, Georgia Militia. When said cause 
was called in the Superior Court, counsel for B. Skalowski 
moved to dismiss the same, upon the ground that thesum in- 
volved in the original suit in the Justice Court exceeded $50, 
and that therefore the remedy of the dissatisfied party was by 
appeal, and not by certiorari. The Court sustained the mo- 
tion, and plaintiff in error excepted, and assigns said ruling’ 
as error. 


Por, Haiti & Pore; Nissets & Jackson, for plaintiff 
in error. 


A. O. Bacon, for defendant. 


McCay, Judge. 


The Constitution, Article V, section 3, paragraph 2, does 
provide that the Superior Court shall have power to correct 
the errors of Inferior Courts by writ of certiorari. But it 
also provides, Article V, section 6, paragraph 2, that whilst 
a Justice of the Peace shall have jurisdiction of amounts un- 
der one hundred dollars, there shall be an appeal from his 
judgments to the Superior Court when the amount claimed 
is over fifty dollars. It is hardly to be supposed that it was 
intended to give the right of certiorari and of appeal in the 
same class of cases. As the word appeal has for a long time 
been used in Georgia it has been understood to relate only 


Vor. xivr. 4. 
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to matters of fact—it involves trial of questions turning 
upon evidence, and almost necessarily presupposes the new 
tribunal to be a jury. Under our previous system the Jus- 
tice’s Court had a jury, and there was always an appeal from 
the Justice to the jury. The Constitution of 1868 dispenses 
with a jury in a Justice’s Court, and increases his jurisdic- 
tion to one hundred dollars, but provides that when the 
amount claimed is over fifty dollars there may be an appeal 
to the Superior Court. 

As we understand this provision it guarantees the right of 
trial by jury in cases of over fifty dollars if the case turns 
on matters of fact. This trial cannot be had by certiorari, 
since on such a writ the review is entirely upon the Judge 
and isa correction only of errors of law. We think this 
case stands precisely on the footing of the judgment of an 
Ordinary on the probate of a will. The Constitution of this 
State has, for many years, provided for an appeal from the 
Probate Court; and it has also, for many years, had this 
same provision as to the power of the Superior Court to 
correct errors by certiorari. The uniform construction of 
these two provisions has been that when the question involved 
matters of fact appeal was the only remedy. 

We apply this same rule to this question. If the decision 
be one purely of law, the party may adopt the writ of cer- 
tiorart. If questions of fact be also involved the remedy 
must be by appeal. We think in this way, and in this way 
only, can the right of trial by jury be preserved, as it was 
clearly the intent of the Constitution to preserve it in cases 
where the amount claimed is over fifty dollars. 

Judgment affirmed. 
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THE SOUTHWESTERN RAILROAD Company ef al., plaintiffs 
in error, vs. THE SOUTHERN AND ATLANTIC TELEGRAPH 
CoMPANY, defendant in error. 


1. It is competent for the General Assembly to grant to a foreign corpo- 
ration the privilege to construct a telegraph line upon the public do- 
main, provided it does not authorize said corporation to take private 
property for that purpose without providing that just compensation 
shall be paid to the owners thereof. (R.) 

2. The Act of the General Assembly of the State of Georgia, approved 
August 26th, 1872, entitled “An Act to empower and authorize tele- 
graph companies in this State to construct their lines upon the right 
of way of the several railroad companies in this State,’’ is unconsti- 
tutional and void, for the reason that it fails to provide any compul- 
sory process for the enforcement of the payment of just compensation 
for private property taken under its provisions. (R.) 

3. The Western Union Telegraph Company was a proper party com- 
plainant to the bill, it being interested in the result of the litigation, 
under its contract with the Southwestern Railroad Company for the 
exclusive use of the right of way of said railroad to operate and main- 
tain its own line of telegraph. (R.) 


Injunction. Constitutional law. Eminent domain. Com- 
pensation. Before Judge CoLe. Bibb county. At Cham- 
bers, September 13th, 1872. 


The Southwestern Railroad Company and the Western 
Union Telegraph Company filed their bill against the South- 
ern and Atlantic Telegraph Company, containing substan- 
tially the following allegations: That on November 16th, 
1865, the Southwestern Railroad Company entered into a 
written contract with the American Telegraph Company, 
(which has since been merged in the Western Union Tele- 
graph Company,) by which said railroad company granted 
unto said telegraph company the exclusive right to put up a 
telegraph line or lines on the land, and along the road, of said 
railroad company, said company agreeing to transport along 
its railroad, free of charge, the materials and men of the tele- 
graph company engaged in the business of said company, so 
long as said telegraph company should observe its respective 
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obligations; and said telegraph company agreeing to put up 
and maintain a first-class telegraph line or lines along the 
‘ route of the said railroad within six months after the date of 
the contract, and to supply one wire for the special use of the 
railroad company; to put up, without charge, the necessary 
telegraph apparatus for certain stations of said railroad com- 
pany, and to transmit free of charge to all stations throughout 
the United States, where said telegraph company shall have 
officés, such messages as are usually sent by telegraph by the 
officers and agents of said railroad company; that the afore- 
said contract, was made for the mutual benefit of the railroad 
company and the telegraph company ; that the telegraph com- 
pany, relying upon the provisions of said contract, has, at great 
cost and expense, constructed said telegraph line and carried 
out all of its obligations; that the defendant, claiming to have 
been incorporated under the laws of the State of New York 
sometime in the year 1869, has, without the consent of the 
complainant, the Souhwestern Railroad Company, against its 
protest, in violation of the aforesaid contract, projected a line 
along said complainant’s road, and have already put in their 
places poles upon which to place the wires, the distance of 
twenty-five miles or more from Macon, in the direction of 
Columbus, and is now actively engaged in the completion 
and construction of said line; that if defendant is permitted to 
put into operation said intended, projected telegraph line, it 
will effectually defeat the grant of the exclusive right by the 
Southwestern Railroad Company to the telegraph company, 
and defeat the great benefits accruing to the railroad company 
under that contract; that defendant has no authority of law 
to infringe on the private property of the railroad company ; 
that all of corporators of defendant reside out of the State of 
Georgia, and have no property in said State beyond its line 
of wire, battery and office fixtures, of small and insignificant 
value, wholly inadequate under any circumstances to protect, 
indemnify and compensate complainants, for the intended in- 
vasion of their rights and property ; that said defendant has 
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an office in the city of Macon, county of Bibb, occupied by 
a superintendent of the projected and intended telegraph line 
—one W.S. Morris. Prayer: that the writ of injunction 
may issue, restraining defendant from any further work on 
said projected telegraph line until the further order of the 
Chancellor; that the writ of subpoena may issue. 

Complainants amended their bill substantially as follows: 
That the right of way of said railroad company covers a strip 
of land on each side of its track extending seventy-five feet 
from the centre, the whole length of said railroad belonging 
to said railroad company, absolutely and in fee, acquired by 
said company, by purchase, donation and otherwise ; that said 
company, at great expense and labor, cleared said strip of 
land of all its trees and other obstructions, and annually, at 
great cost and expense, continued to keep it clear of trees, 
ete.; that the appropriation of said land by defendant for a 
telegraph line, without compensation to the railroad compa- 
ny, not for the public use, but for the private use of said de- 
fendant, is illegal and unauthorized. 

The answer of defendant, among other defenses unnecessary 
to an understanding of the decision of the Court, set up an 
Act of the General Assembly of the State of Georgia, ap- 
proved August 26th, 1872, entitled “An Act to empower 
and authorize telegraph companies in this State to construct 
their lines upon the right of way of the several railroad 
companies in this State.” 

The injunction was refused by the Chancellor, and com- 
plainants excepted and assign said ruling as error. 


Lyon & IrvIN, for plaintiffs in error. 


1. The acts of the Southern and Atlantic Telegraph Com- 
pany are wholly illegal, and without authority of law, being 
a corporation existing and acting only under the laws of New 
York ; such laws have no force or authority in the State of 
Georgia. Its incorporation gave it no right to do business in 
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this State: Story vs. Conflict of Laws, secs. 22-29, 32-35, 73, 
102; Blanchard vs. Russell, 13 Mass. R., 4; Saul vs. his 
' Creditors, 17 Martin’s R., 595-6; The Bank of Augusta vs. 
Earle, 13 Peters, 589. As to extent of recognition by this 
State: See Code, sec. 1679. 2. The right of eminent do- 
main is inherent to the several States, and not to the United 
States: Pollard tvs. Hagan, 3 How. U.S., 212. And under 
this right the State may take the private property of individ- 
uals for public use, upon just compensation being made: Cal- 
der vs. Bull, 3 Dallas, 400; Bonaparte vs. Camden and Amboy 
Railroad, Baldwin’s Cir. R., 205-239; Chesapeake and Ohio 
Canal Co. vs. Key, 3 Cr. C. C., 599; Baltimore and Ohio R- 
R. vs. Van Ness, 4 Cr C. C., 595; Barron vs. Baltimore, 7 
Peters, 243; Young vs. McKenzie, et al., 3 Kelly, 31; Mims 
vs. Macon and Western R. R. Co., 3 Kelly, 333; Parham vs- 
The Justices, etc., 9 Ga., 341. 3. A franchise of a corpora- 
tion may be taken in the same way, but compensation must 
be made for the franchise as well as all other property taken: 
White River Bridge Co. vs. Vermont Central R. R. Co., 21 
Vt. R., 590; West River Bridge Co. vs. Dix, 6 Howard, 507; 
Mills vs. St Clair county, 8 Howard, 560; Richmond, Frede- 
rick and Potomac R. R. Co. vs. Louisa R. R., 13 Howard, 
71. 4. An Act of the Legislature appropriating private 
property to a public use, without adequate compensation, is 
unconstitutional and void. Parham vs. The Justices, etc., 9 
Ga., 341. 5. Until this compensation is made, or tendered 
and refused, as provided by the charter, the property cannot 
be appropriated. Young & Calhoun vs. Harrison, 6 Ga., 157, 
et passim. 6. Theright of way or land of the Southwestern 
Railroad is held in fee, is a part of its corporate property and 
franchise, and necessary for its use, existence, etc. See Charter, 
Pamphlet Acts 1845, page 132, section 3. 7. A highway 
or street, dedicated to public use as such, cannot be appro- 
priated to other use without compensation. Thatcher vs. 
Auburn and Syracuse Railroad, 25 Wend., 462; Presbyte- 
rian Society in Waterloo vs. Auburn and Rochester Rail- 
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road, 3 Hill, 507; Williams vs. The N. Y. Central R. R., 
2 Smith, 1 N. Y., 97; Wager vs. Troy & Union R. R., 25 
N. Y. Rep., 526. 8. The injury complained of here is not 
a mere temporary trespass, but a continued one; a lawless 
appropriation of the property; a destruction of the inheri- 
tance, for which the law affords no adequate relief or com- 
pensation. In all such cases a Court of equity has jurisdic- 
tion, and injunction is the only appropriate, adequate and 
complete remedy, and is universally entertained and allowed : 
2 Story’s Equity Jur., secs. 925, 927, n. 4; Bonaparte vs. 
Camden & Amboy R. R. Co., 1 Baldwin’s Cir. Rep., 226, 
231; Mohawk & Hudson River R. R. vs. Archer, 6 Paige, 
83; Belknap vs. Belknap, 2 John’s Ch., 463; Livingston 
vs. Livingston, 6 John’s Ch., 497 ; Jerome vs. Ross, 7 John’s 
Ch., 315; The Binghampton Bridge, 3 Wall’s U. S., Rep., 
51, et passim. 9. When the appropriation is authorized by 
the Legislature, equity will enjoin until compensation is 
made: 1 Baldwin’s C. Rep., 226. 10. Whether the West- 
ern Union Telegraph Company is a proper party or not, the 
right of the Southwestern Railroad to the injunction is per- 
fect. 11. Congress has no authority or power to interfere in 
the matter, for the right is with the State and not the United 
States—not even as a regulation of commerce—for that power 
has never been held to include the means by which commerce 
is carried on within a State: The Passaic Bridge, 3 Walls, 
782. 12. Laws with respect to roads, ferries, etc., are not 
within the power of Congress to regulate commerce—Corfield 
vs. Coryell, 4 Wash. C. C., 371—but are reserved to the 
States : Conway vs. Taylor’s Ex’rs, 1 Bl., 604 ; United States 
vs. The James Morrison, Newb., 241 ; The United States vs, 
The William Pope, Newb., 256. 13. The answer does not 
in fact exhibit any property whatever that would be availa- | 
ble for compensation. 
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A, O. Bacon, for defendant. 


1, There is a misjoinder of parties in the bill; the West- 
ern Union Telegraph Company is not a proper party to the 
bill, and the Judge below was right in so deciding. 

(a) This is a bill filed to enjoin an alleged trespass. The 
right to bring such a bill only belongs to the person who has 
the title to, or right of possession and enjoyment, in the par- 
ticular property upon which the trespass is being or about to 
be committed. Morris vs. McCamey, 9th Ga., 160; Colquitt 
et al. vs. Howard, 11th Ga., 556; Jones vs. The Water Lot 
Co., 18th Ga., 539. 

(6) The Western Union has shown no right to the benefits 
of the contract with the American Telegraph Company. 
The contract exhibited fails to show the required vote of the 
board of directors, and the answer expressly charges that 
the stockholders of the American Telegraph Company have 
refused to consent to the merger of their company in the 
Western Union. Such merger, in the absence of authority 
in their charters, can only be made by consent of all the 
stockholders: 18th How., 341, 485; 2d Russ. and My., 480; 
4th Railway Cases, 492; 7th Hare Chan. R., 114; 4th My. 
and Craig, 134; Ist Edwards, 84; 22d N. Y., 274; 13th 
Eng. Law and Eq., 513; 4th Russ., 662; 1st Black, 449. 

For these reasons, we say that there is a misjoinder, and 
that the Western Union Telegraph Company is not a proper 
party complainant to the bill. 

2. It is avowed in the bill that the prime object of the con- 
tract was to give the American Telegraph Company the ex- 
clusive right to erect a telegraph line upon the right of way 
of the Southwestern Railroad Company, and as it is only 
practicable to construct, in this country, telegraph lines upon 
the right of way of railroads, to give the American Tele- 
graph Company the exclusive right between cities connected 
by said railroad. So far as this contract was intended to se- 
cure a monopoly to the American Telegraph Company, it was 
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against public policy, illegal and void: See the opinion of 
Judge McCay in the case of the C. R. R. and B, Co. vs. Col- 
lins et al., 40th Ga., p. 628. 

3. But for the purposes of the argument, granting the fore- 
going positions to be untenable, the bill and answer do not 
present such a case as will authorize an injunction against the 
alleged trespass. 

(a) A Court of equity will not interfere to restrain a tres- 
pass by injunction, unless it be destructive to the very nature 
and substance of the estate, or irremedial mischief would en- 
sue unless relief was granted, or where the difficulty of proof 
or other circumstances demand this remedy: Anthony vs. 
Brooks, 5th Ga., 576; Hatcher vs. Hampton, 7th Ga., 49; 
Bethune vs. Wilkins et al., 8th Ga., 118; Catching vs. Ter- 
rell, 10th Ga., 576; The Justices, etc., vs.G. & W. P. R. R. 
Co., 11th Ga., 246; Peterson vs. Orr, 12th Ga., 464; 7th 
Johns, Ch., 314. 

(6) The Act of August 26th, 1872, points out the mode in 

which the damages may be assessed. 
4, The Act of August 26th, 1872, (pamphlet, page 54,) 
authorizes the construction of this telegraph line by defen- 
dants upon the right of way of the Southwestern Railroad 
Company. 

(a) The Act authorizes any duly incorporated telegraph 
company, “having the right to do business in this State,” to 
construct their lines, ete. This is a foreign corporation, and 
it is not necessary to decide whether, without this Act, it 
could attach itself to the soil of Georgia. The only question 
is, being a foreign corporation, has it the right to do business 
in this State? Can it contract and be contracted with, sue 
and be sued in Georgia? The principle decided in the great 
case of Earle vs. The Bank of Augusta, 13th Peters, is, that 
while a corporation created in one State cannot migrate or be 
transferred to another State, it has, by the comity of States, 
certain legal existence and can do certain business in other 
States. 
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(6) This Act is constitutional. It is the exercise by the 
State of the right of eminent domain, and provision is made 
for just compensation to the railroad company for damages, 
if they deemed they had sustained any. The State has not 
parted with its right of eminent domain, whether the railroad 
company has the fee or an easement in the right of way: 
Mims vs. Macon & W. R. R. Co., 3d Kelly, 338. See, also, 
Scott & Jarnigan, Law of Telegraphs, section 27, and cases 
cited. 

(c) This Act dces not impair the obligation of contracts. 
The Southwestern Railroad Company could not contract that 
the State should not exercise the right of eminent domain 
over its right of way. 

(d) Every presumption must be made in favor of the con- 
stitutionality of an Act of the Legislature. “The solemn 
Act of the government will not be set aside in a doubtful 
case:” Carey vs. Giles, 9 Ga., 253; Winter vs. Jones, 10 
Ga., 190; Boston vs. Gunby, 16 Ga., 102; Armstrong vs. 
Jones, 34 Ga., 309; Taylor vs. Flint, 35 Ga., 124; Cooley’s 
Constitutional Limitations, 159; Hepburn vs. Griswold, 3 
Wallace, 639; Miller vs. United States, 11 Wallace, 309. 
More especially will a Court hesitate to declare an Act un- 
constitutional upon a motion for a preliminary injunction. 

4, One who enters on private property by virtue of Legis- 
lative authority is not a trespasser, even if he enters before 
the property has been paid for. The most that can be said 
is, that the title does not vest until compensation has been 
made: Rogers vs. Bradshaw, 20 Johas., 103 ; Bloodgood vs. 
M. and H. R. R. Co., 14 Wend., 56 ; R. R. Co. vs. Davis, 2 
Dev. and Bat., 464 ; Tuckahoe Canal Co. vs. R. R. Co., 11 
Leigh, 80; 7 Barbour, 416; 7 Johns Chan., 343-4. 

5. If the remedy by injunction existed, the Southwestern 
Railroad Company has lost its right to it by allowing us to 
progress with the work and expend $10,000 before applying 
for an injunction. Most of the amount was expended after 
it was known that the poles were being erected upon the right of 
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way, and of this amount the railroad company received from 
us about $3,000. We were prosecuting the work under the 
express letter of a statute of the State, every step was fully 
known and seen daily by the railroad officials, and yet the 
injunction was not applied for wntil the work had progressed 
nearly one hundred miles. It is a familiar and universal 
principle of equity that under such circumstances a Court of 
equity will not interfere by injunction, but leave the parties 
to their action at law: Water Lot Company vs. Books & 
Winter, 5 Ga., 315. _ 

6. As generally applicable to the case at bar the Court is 
also referred to the case of Attorney General ex rel. Baron 
Rothchild vs. United Kingdom Electric Telegraph Company, 
30 Beavan, 287. It will be found in the note to section 81 
of Scott & Jarnigan, Law of Telegraphs. 


Warner, Chief Justice. 


This was a bill filed by the Southwestern Railroad Com- 
pany, and the Western Union Telegraph Company, against 
the Southern and Atlantic Telegraph Company, praying for 
an injunction to restrain the latter company from erecting and 
constructing a line of telegraph on the right of way hereto- 
fore granted by the General Assembly to the Southwestern 
Railroad Company. On hearing the application for the in- 
junction, the Judge refused to grant it, aud the complainants 
excepted. The defendant is a foreign corporation, created and 
chartered by the laws of the State of New York, and claims the 
right to construct, erect and maintain its line of telegraph upon 
the right of way of the Southwestern Railroad Company, under 
an Act of the General Assembly of this State, passed on the 
26th August, 1872. There can be no doubt, we think, that 
it was competent for the General Assembly, in the exercise of 
its soverign authority, to grant to this foreign corporation the 
privilege and right to erect, construct and maintain its line of 
telegraph upon the public domain of this State, if in its judg- 
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ment, the public interest required it, with this limitation, 
however, that it could not authorize this foreign corporation, 
or any other corporation, to take private property for that 
purpose, without providing that just compensation should be 
made to the owners of the private property so taken and ap- 
propriated, in the erection and construtcion of its telegraph 
line; and the main controlling question in this case is, whether 
such provision has been made by the Act under which the 
defendant claims. The third section of the Act declares, “that 
in the event that any railroad company should deem that they 
had sustained damage by reason of the location of a telegraph 
line over their right of way, the damage, if any, shall be as- 
sessed and paid as follows: The railroad company shall select 
one commissioner, and the person or telegraph company con- 
structing Such telegraph line shall select another, and these 
two shall select a third, and the three persons thus selected 
shall assess the damage, if any, and the amount so awarded 
by them shall be paid by the person or telegraph company 
constructing said line, to the railroad company.” 

It is a fundamental principle of the law that private prop- 
erty shall not be taken for the use of the public without just 
compensation, and the term just compensation, in the sense of 
the law, means that it shall be paid for at a fair valuation. 
Protection to person and property is the paramount duty of 
government, and shall be impartial and complete: Constitu- 
tion of 1868. 

The right of way of the Southwestern Railroad Company, 
including three hundred feet on each side of the same, is vested 
in that company. The fourth section of its charter vests the fee 
simple of the land constituting the right of way in the compa- 
ny, and it is the private property of that corporation ; and the 
Southern and Atlantic Telegraph Company have not the legal 
right permanently to appropriate any part of its right of way 
—its private property—for the erection and construction of its 
telegraph line, without first paying the company therefor. Does 
the Act of the General Assembly, under which the defendant 
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claims the right to appropriate and use the complainant’s right 
of way, provide for such payment as is eontemplated by the 
fundamental law of this State? The Act simply provides for 
an arbitration to assess and award the damages sustained by 
reason of the location of the telegraph line of the defendant, 
(a foreign corporation,) on the right of way of the complain- 
ant’s road. There is no provision made in the Act for the en- 
forcement of the award against the property of the defendant, 
either by a judgment thereon or otherwise. The complainants 
could not enforce that award for damages, except by a com- 
mon law suit instituted for that purpose. There is no remedy 
provided by the Act for the enforcement of the award, even 
if the parties should voluntarily consent to submit the ques- 
tion of damages to arbitration; and if they should not volun- 
tarily consent or fail to do so, there is no provision made to 
compel them. Besides, it is a fundamental principle of the 
law, as old as Magna Charta, that no person, either natural 
or artificial, shall be deprived of his property but by the 
judgment of his peers and according to the law of the land. 
The Constitution of 1868 declares “that the right of trial by 
jury, except where it is,otherwise provided in this Constitu- 
tion, shall remain inviolate.” 

There is no provision in the Act for an appeal from the 
award of the arbitrators to any Court so as to have the ques- 
tion of damages tried by a jury, and a judgment entered up 
on their verdict binding the defendant’s property, and the 
result would be, that the complainant would be deprived of 
his private property for the benefit of the public, (assuming 
that its appropriation by the defendant is for the benefit of 
the public interest,) with no other security for its payment 
than an award of the three arbitrators against a foreign cor- 
poration, with no remedy provided by the Act for its en- 
forcement against the property of the defendant. This is 
not such a just compensation for the taking of private prop- 
erty for public use as the fundamental law of the State con- 
templates. In the case of Doe ex dem. of Carr vs. The 
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Georgia Railroad Company, (1st Kelly, 532,) the question 
whether a judgment against the company for the damages 
assessed, to be enforced by the ordinary process of the Court, 
or adequate security being given by the company to the 
landholder to pay the damages, was such a just compensa- 
tion for the public use of private property as contemplated 
by the Constitution, was not decided in that ease, but left as 
an open question. But in the Act of 1872, under which the 
defendant claims the right to take the complainant’s private 
property for public use, there is no provision made for even 
a judgment on the award, or any other means provided for 
its enforcement against the. property of the defendant; no 
provision made fora trial by jury on an appeal from the 
award, so as to entitle the complainant to a judgment on the 
verdict of a jury for the damages which would bind the 
property of the defendant. Under the provisions of the Act 
of 1872, there is no security or protection given to the com- 
plainant for taking its private property for the use of the 
public, unless the defendant chooses voluntarily to pay for it. 
As was said in the case of Parham vs. The Justices of Deca- 
tur county, (9 Georgia Reports, 355,) “The progression of this 
age requires the frequent exercise of the right of eminent 
domain, the necessity of right and liberty require that the 
citizen be paid when he is injured by it; and this Court is 
here to see to it that he is paid.” In our judgment the Act of 
1872, under which the defendant claims the right to enter 
upon the complainant’s right of way, its private property, 
for the purpose of erecting, constructing and maintaining its 
line of telegraph for the benefit of the public, is unconstitu- 
tional and void for the reasons heretofore stated, and that the 
injunction prayed for was the appropriate remedy in view of 
the facts of the case, and should have been granted. The 
only apparent interest which the Western Union Telegraph 
Company has in the question, arises from the fact of its con- 
tract with the Southwestern Railroad Company for the ex- 
clusive use of its right of way, to operate and maintain its 
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own line of telegraph, and being interested under that con- 
tract, it was a proper party to the bill to the extent of that 
interest only. 

Let the judgment of the Court below be reversed. 


S. Percy GREENE et al., plaintiffs in error,.vs. JaMEs H. 
Lowry, defendant in error. 


1. When in November, 1864, a contract was made for board for a year, 
and in February, 1865, a note was given for the sum agreed on, but 
the boarding ceased in August, 1865, and in November, 1865, the 
parties had a settlement, and the equities of their Confederate con- 
tract were agreed upon, the true value of the board actually received, 
settled, and a new note given for what was due: 

Held, That this contract of November, 1865, was not a renewal of the 
note of February, 1865, and that the tax affidavit, required by the Act 
of October 13, 1870, was not necessary. 

2. In this case we think the verdict of the jury is fully supported by the 
evidence, and there being no material error in the charge of the Court, 
there was no error in refusing a new trial. 


Relief Act of 1870. Tax affidavit. Renewal. Evidgnee. 
Before Judge Parrotr. Whitfield Superior Court, April 
Term, 1872. 


James H. Lowry brought complaint against 8S. Percy 
Greene and Julia Greene upon the following note, to-wit: 


$450.00. One day after date, we, or either of us, promise 
to pay James H. Lowry, or bearer, the sum of four hundred 
and fifty dollars, for value received. This Nov. 18th, 1872. 
(Signed) S. P. GREENE, 
JULIA GREENE.” 


Plaintiff introduced the note sued on and closed. 

The defendant, S. P. Greene, testified as follows, to-wit: 
Witness is one of the defendants. His sisters—one grown, 
two children—went to board with plaintiff the last of Novem- 
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ber, 1863. Witness was in the Confederate army ; returned 
home in February, 1864; while there proposed to plaintiff 
that they should settle the amount due for the board of his 
sisters. Plaintiff said he would charge only for the actual cost 
of the provisions consumed. Plaintiff and witness made a 
calculation of the cost of the provisions, for the articles, and 
at the price named by the plaintiff, and found the amount due 
for one year’s board to be $1,250 in Confederate money. 
Plaintiff thought the amount too small; witness proposed 
$2,000 ; plaintiff being still dissatisfied, was asked how much 
would satisfy him; he said $2,500 would; witness agreed 
and gave plaintiff a due bill for that amount in Confed- 
erate money. Defendaut had one negro boy about grown, 
who worked for plaintiff all the time; a negro man who 
worked one day in each week, and a negro girl who worked 
for plaintiff when not employed in attending on his sisters’ 
chamber. Witness turned over to plaintiff a negro man 
worth $4,000, with orders to sell him and pay himself the 
amount due him, and use the balance in his business, sub- 
ject to the order of witness or his sister. ‘This negro was not 
sold, but remained in plaintiff’s hands until he was emanci- 
pated. Witness went from Forsyth, where plaintiff lives, to 
Macon, and there gave to Colonel J. F. B. Jackson, a friend of 
his, who was dealing in negroes, an order to plaintiff to turn 
over the negro to him, with directions to Jackson to dispose 
of the negro and turn over the proceeds to plaintiff. The ne- 
gro’s name was Aleck. After the war witness told plaintiff 
he wished to have an adjustment of matters between them, 
and proposed that they should arbitrate it; but plaintiff did 
not agree to doso. On the day of the giving of the note sued 
on, witness and sister went to plaintiff’s house, by his invita- 
tion, to settle the matter; and witness’ sister proposed that 
the matter should be left to disinterested persons. Plaintiff 
demurred, and asked defendant what they thought they 
should pay him. Defendant said they did not know, and 
told plaintiff to say. Plaintiff said he knew that they were 





ATLANTA, JULY TERM, 1872. 57 


Greene ef al. vs. Lowry. 


unable to pay him anything then, and did not know when 
they would be, and that, therefore, he would be obliged to 
charge them more than he otherwise would, and named the 
amount mentioned in the note—$450—and said that if they 
would give him their note for that amount they could have 
their own time to pay it; that he would never in any way 
press them for the money, but that they could pay it when 
they could without inconvenience to themselves. This was 
before witness was aware of the passage of the Scaling Ordi- 
nance of the Convention of 1865, it having been passed but 
a day or two before, and witness not knowing but thought he 
was liable for the whole amount of his due bill ($2,500), and 
relying on the promise of the plaintiff that he would never 
be pressed on the note, gave the note sued on. Witness had 
had the utmost confidence in plaintiff. Witness had never 
done any business for himself; had left college for the army, 
and remained in the army until the close of the war; was, 
when he gave the note, between twenty-two and twenty-three: 
years of age. Witness was informed by Mr. Spriggs, who 
owned an adjoining farm, that plaintiff had proposed to sell 
him the note sued on, and told him that if he would buy it, 
he could compel witness to cut him off part of his farm to— 
pay it, whereupon witness wrote to plaintiff that he consid- 
ered he had broken his promise, upon which he had relied 
when he gave the note, and, if this was true, he would not 
pay the note, but proposed that they should leave the matter 
to arbitration, whereupon plaintiff brought suit on the note. 
The farm belonging to the estate of E. N. Greene, (witness’ 
father,) is worth from $2,000 to $4,000 ; there are four heirs. 
Witness got from plaintiff, in February, 1865, some jeans to 
make an overcoat, also money—thinks $50 in Confederate 
money-——to buy buttons for it. Witness was at. plaintiff’s 
house but once while his sisters were boarding there, until 
the close of the war; that was in February, 1865; he re- 
mained there weeks, boarding at plaintiff’s house; knew 
about the negro’s working from what plaintifftold him. The 


Vor. xtvr. 5. 
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negro boy Aleck, turned over to plaintiff to sell, belonged to 
the estate; there had been no division of the property left in 
the will of witness’ deceased father. Witness was the agent of 
his uncle, James Greene, one of the executors, to manage and 
control the property ; does not know when the negro, Aleck, 
came to plaintiff’s possession ; this negro was in Columbus 
at the time, and he ordered him sent immediately. His 
sister, Julia, is older than he is; one or the other of them 
would be the head of the family; their interest in the land 
would not be much more than the homestead. There was 
some stock on the place, but not over the amount of exemp- 
tion allowed by law. Witness says that the note in evidence 
is in his hand-writing ; that it was given in settlement of all 
matters between the parties, and that he knew all the facts 
then, except what he has since learned from Colonel J. F. B. 
Jackson. Sometime after the note was given, he (witness) put 
the stamps on it and canceled them. He had never paid or 
offered any payment on the note; did not see plaintiff and 
ask him if he proposed to sell the note to Spriggs, but as soon 
as Spriggs told witness about plaintiff’s offering him the note, 
he wrote plaintiff that he might sue—that he would not pay 
the note; considered himself released; but if he would sub- 
mit it to arbitration, he would pay what the arbitrators said. 
Witness’ recollection is, that he was admitted to the bar in 
October, 1867. Plaintiff came to witness’ house to get him 
to go and see Spriggs; plaintiff wanted to raise money; wit- 
ness told him Spriggs was not at home, and he (witness) did 
not think he had any money on hand. All the estate E. W. 
Greene had left at the close of the war was the farm, in a very 
dilapidated condition. 

Defendant also introduced the answers of Miss Julia 
Greene to two sets of interrogatories, which are as follows, 
to-wit: To the first set she answers: I am one of the de- 
fendants, and sister to S. P. Greene, the other defendant ; 
when we first went to Mr. Lowry’s house we rented a room 
from him for three weeks, and furnished our own board dur- 
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ing that time ; at the expiration of that time plaintiff moved 
into a different house ; we again rented a room from him and 
proposed to furnish our own board, but plaintiff insisted that 
we should board with him ; he said that he would feel better 
if we would, as brother was in the army; I then asked him 
what he would board us for; ke said he would prefer mak- 
ing a contract with my brother when he came home ; but for 
us to suffer no uneasiness about that, as he would charge 
nothing more than the actual cost; this was the only agree- 
ment we made. I have two sisters, one was fourteen years 
old and the other seven; I was present when a subsequent 
agreement was made between plaintiff and my brother, the 
other defendant in this cause, in relation to the board of 
myself and sisters; that agreement was that we were to pay 
him twenty-five hundred dollars in Confederate treasury 
notes for one year’s board ; there was no time mentioned at 
which it should be due, at least I do not recollect any; my 
recollection is that I was indebted to the plaintiff in the sum 
of three hundred dollars, Confederate treasury notes, that he 
loaned me about the time of the surrender ; my brother was 
indebted to him for a jeans overcoat, bought from bim about 
Christmas, 1864; I do not know at what price or what kind 
of money it was to be paid in; my brother, S. P. Greene, 
and myself had a conversation with plaintiff some time in 
the fall of 1865 with regard to the amount we were due 
him ; we proposed to leave the matter to arbitrators to say 
how much we should pay him in good money; he did not 
accept this proposition, but said he knew our circumstances, 
and knew that we were unable to pay him at that time, but 
he wanted us to give him a note, remarking that we were all 
liable to die, and said that we should not be pressed for the 
money ; I considered that I was not indebted to the plaintiff 
in the amount of the note sued on in good money at the time 
I gave it; I knew we owed him something and I felt mor- 
tified that we were unable to pay it, and I wanted Mr. Lowry 
to be satisfied, and I thought we would be better able to pay 
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the amount the note was given for in two or three years than 
the half of it at that time, and Mr. Lowry promised faith- 
fully that we should not be pressed on the note until we had 
ample time to pay ; these considerations were the inducements 
for my signing the note. I kaow that my brother, S. P. 
Greene, turned over to plaintiff a negro man about Christ- 
mas, 1864, to be disposed of by him as he thought proper 
and the proceeds applied to the payment of our board, and 
the remainder, if any, to be used by him as he desired ; the 
negro remained with plaintiff until set free; he was a stout, 
healthy negro, twenty-eight years of age; during the time 
that we boarded with plaintiff I had a negro girl that did 
his house work, a negro boy sixteen years old that worked 
for him, and a negro man that worked at least one day in 
each week for plaintiff; besides this I had on hand at the 
time, which I turned over to plaintiff, provisions worth $400 
in Confederate notes. My brother, 8. P. Greene, wrote the 
note sued on; I did sign it; it was given for board ; I knew 
what was in the note when I signed it; I saw my brother 
sign it, and we agreed to pay that amount; the conversa- 
tion I have testified about occurred before the signing of the 
note; I cannot tell when the note was stamped or who did it, 
as I was not present; Mrs. Lowry and her two daughters 
were present ; I do not know who was present when it was 
stamped ; the note was made at plaintiff’s house; don’t know 
where it was stamped; I am defending the suit because plain- 
tiff deceived me by telling me that we should not be pressed 
upon the note, and I would still be willing to pay full amount 
if plaintiff would give the time as he promised ; the defense 
is an effort to reduce the amount of the note. 

To the second set she answers as follows: I am a party to 
the suit, and I know the parties; I and my sisters did live 
in plaintiff’s family parts of the years 1864 and 1865; I 
was living with my uncle, who was connected with the hos- 
pital, which was ordered to Mississippi; my uncle insisted 
that I should go with him; I refused to go on account of 
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the difficulty of traveling, and I wanted my sisters to be at 
school ; uncle finally consented for me to remain and to go 
to see plaintiff as to what arrangements might be made 
about board, etc., having understood that plaintiff was to 
occupy the house uncle then lived in, which was a large 
hotel ; but plaintiff informed me that he did not intend to keep 
a boarding-house, but he, plaintiff, suggested the idea that I 
could occupy a part of the house, which fact I reported to 
my uncle; shortly afterward plaintiff came to the house or 
hotel and, in my presence, my uncle made a contract with 
plaintiff for me to occupy a part of said house, and have the 
use of an outbuilding for a kitchen; though terms were not 
agreed on, plaintiff said to uncle that they should be easy or 
words to that effect ; a few days after this talk uncle moved 
with the hospital and plaintiff moved into the house; I did 
live in the same house with plaintiff for three weeks before 
eating at his table, occupying the rooms. About this time a 
raid was being looked for and plaintiff moved in haste into a 
smaller house, thinking it would be safer, and by invitation of 
plaintiff and family I moved into the same house with them; I 
and my sisters occupied only one small room and I intended 
furnishing my own provisions as in the larger house, but plain- 
tiff said it would be very inconvenient to have two tables, as the 
house was small and but one kitchen, and he told me if I would 
agree to eat at his table it should not cost me any more than if 
I supplied myself; I did furnish plaintiff with two bushels 
of wheat, four of rye and three and a half bushels of meal or 
grits, a large quantity of soap, and other articles of less 
value. Idid lend plaintiff between one and two hundred 
dollars shortly after commencing to eat at his table; plain- 
tiff did return all-except fifty-six dollars, one hundred dol- 
lars of which was used to pay my sister’s tuition. Plaintiff 
did lend me about three hundred dollars in the spring, about 
the time of the surrender; about the same time he let me have 
ten yards of domestics ; during the same spring I did buy 
from plaintiff some domestics, ten yards; plaintiff did not 
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furnish me with any money of his own to pay tuition ; plain- 
tiff did not furnish me or my sisters with any furniture ex- 
cept a vessel to carry water in, and that only for a short 
time ; I had a bedstead of my own and the usual furniture 
of a chamber ; sister Mary did sleep a part of the time with 
one of plaintiff’s daughters by the request of plaintiff and 
wife. I did lend plaintift’s wife window curtains for her 
parlor, some silver and plates for her table, and other little 
~ articles. My means of support was from the labor of my 
negroes ; we had thirty-nine negroes outside of the lines, 
hiring for about five thousand dollars per annum; the ne- 
groes I had about the house came up the country about the 
time I came; I suppose I was in no greater danger of starv- 
ing than the people, and in no danger of being without a 
home; I could have lived without the charity of plaintiff, 
and did live without it; I could have boarded with my aunt, 
who lived six miles from Forsyth, but I preferred staying 
where my sisters could go to school. Plaintiff was considered 
of very limited means; I know nothing he had except a very 
small stock of goods: at the time I went to live with plain- 
tiff I did not say anything to him about expecting my brother, 
for the reason that he was with Hood on his Tennessee cam- 
paign ; my brother did return to Forsyth some time in Feb- 
ruary, 1865; the same morning he left for his command he, 
brother, called me into the room where he and plaintiff were 
and a part of plaintiff’s family, and told me, in their pres- 
ence, that he wished to relate the contract, which was that 
he was to pay plaintiff twenty-five hundred dollars in Con- 
federate money for one year’s supply of provisions, wood, 
lights, ete., and in addition plaintiff was to have the services 
of one negro boy sixteen years old, and one day’s work in 
each week of a negro man, and a negro girl about grown, 
the time she was not needed to wait on me; before my 
brother’s return, in February, 1865, I at different times 
called on plaintiff to know what my proportion of the ex- 
penses would be; plaintiff would tell me not to make myself 
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uneasy ; that he would not be hard, but would do what was 
right; that he preferred to make the contract with brother ; 
he did, however, offer to take the hire of the negro boys I 
had in Forsyth for our expenses; the boy John furnished 
plaintiff with most of his firewood; by request of plaintiff 
and wife the boy Gus was in his serviee, and the girl Becky 
did most of their household work, besides helping in the 
kitchen ; plaintiff had an old negro woman all the time be- 
longing to Mrs. Wilson, and a negro for about two months 
who was in bad health ; I do not know to whom said negro 
girl belonged ; I do not know what he was to pay for them. 
Brother and myself went to plaintiff’s house on purpose to 
make a settlement, and in the conversation brother said he 
thought it would be hardly right to settle on the basis of the 
former contract—namely, twenty-five hundred dollars in 
Confederate money—and plaintiff assented, and said he did 
not think it would be fair; brother insisted on plaintiff’s 
saying what he thought would be right, and plaintiff insisted 
for him to say; Mrs. Lowry was present, and said to plain- 
tiff “You know what you are going to do”; plaintiff 
said that he was aware of our circumstances; that we 
were broken up and not able to pay the money at present, 
and proposed to take a note for four hundred and fifty dollars, 
stating at the time that the reason for asking our note was 
the uncertainty of life; that he would never press us on the 
note, that we should have our own time and pay along as we 
could conveniently doso. The consideration was not talked 
over at that time ; brother did not promise plaintiff any hogs, 
corn or lumber at that time. Wedid not express ourselves as 
to whether we thought the note too large or not, but gave the 
note. About one week after the note was given I met plain- 
tiff in Dalton, who told me that, through ignorance, we had 
signed the note without stamping it, as the law required. 
Shortly afterwards brother told me that he had stamped the 
note. Plaintiff did not pay any doctor’s bills for me or my 
negroes. The negro boy Aleck was sound so far as I know, 
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but when he came to Forsyth he had the signs of having been 
severely whipped, though not at all disabled. I do not recol- 
lect how long said boy was in plaintiff’s possession ; plaintiff 
told me he could sell the boy at any time, but he would not 
do it now; that he would not be in a hurry to sell. I con- 
sider that the signs of the lash would detract something 
from the value of the negro. I saw Mr. Jackson’s letter to 
plaintiff, asking him to send the boy to him and he would sell 
him. Plaintiff said that he would not send the boy to Jack- 
son; that he would sell him himself. The boy was no ex- 
pense to plaintiff, as far as I know. I never heard plaintiff 
claim, at any time, to have paid a doctor’s bill for me. I 
know that this boy was stabbed about the time of the surren- 
der ; whether before or after I do not recollect. The place 
where the goverment supplies were kept was near plaintiff’s 
house, and when the enemy was near it, was opened to every 
one to come and take, and my negroes, with my consent, 
brought to plaintiff a large quantity of provisions, consisting 
chiefly of corn, peas and bacon, and a large lot of this corn 
plaintiff had ground up and brought with him to Dalton—I 
suppose at least thirty bushels. Mr. Wilson furnished at 
least a part of the provisions on the trip up. In the spring, 
about the last of February, 1865, plaintiff and myself and 
sisters moved back to the hotel, and, when the hospital re- 
turned, the post surgeon demanded of plaintiff the house. 
About the time uncle left me, he and myself made a proposi- 
tion to plaintiff to live in his family ; since that time all the 
propositions for this purpose came from plaintiff and family. 
It was understood that if it was a boarding house, and that if 
it could be proven that I was boarding there, plaintiff could 
be dispossessed ; and it was said in the family that there were 
no boarders in the house. House rent was very cheap; at 
that time many good houses were unoccupied. I did an- 
swer interrogatories in this case before. I did know as much 
then as now, but on being further interrogated, I have stated 
more now thanthen. I did know ali the facts testified to, and 
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I and brother did sign the note, and did promise to pay plain- 
tiff on certain conditions. I consider that we kept that prom- 
ise in good faith until plaintiff violated the conditions, There 
was a balance due plaintiff for provisions, according to previ- 
ous contract. I and brother did agree upon that settlement, 
and did promise to pay it, knowing then all that we know 
now; but promised only on the condition and mutual under- 
standing that plaintiff would never press us; that we should 
have our own time and pay when convenient. I did intend 
to pay the note when I signed. With us times had been very 
hard, but I think some part of the note would have been 
paid had it not been sued. It was my intention to pay the 
note according to the contract, which contract, or faithful 
promise, was broken by plaintiff by offering to sell the note, 
and afterwards suing on it. My reasons, moral and legal, are 
because the conditions upon which that promise to pay was 
made were violated by plaintiff; these being violated, I think 
it too much. 

Defendant next introduced the deposition of J. F. B. Jack- 
son, as follows, to-wit: I know the parties in the above stated 
case. There were arrangements made with me by S. Percy 
Greene about the negro. I met with defendant (Greene), I 
think, in January, 1865, in the city of Macon, and let Greene 
have some money—$300. I think he gave me a note, or 
rather an order to Mr. Lowry for the negro, Aleck. I sent 
the order to Mr. Lowry and wrote him to send the negro 
down; did not hear from him for a few days, and wrote him 
again. I don’t recollect the contents of his letter fully at this 
time. I heard from him, but he said he would take him him- 
self, or could sell him there, I don’t recollect which. He 
made inquiry as to what I was to give for the negro. I was 
up in Forsyth shortly after the correspondence with him 
about buying the negro; called to see Mr. Lowry, and saw 
the negro; didn’t examine him closely; he looked well. I 
told Mr. Lowry the arrangements that defendant (Greene) 
had made with me were to sell the negro, pay myself the 
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money he had got, and send the balance to Mr. Lowry to pay 
the board for his sisters, and to be used fur their benefit; told 
him that Green had instructed me to take him for what I 
thought he was worth and pay the balance, after my money 
was taken out, but I had told him I would sell and give them 
the benefit of what he would bring. Don’t recollect Mr. 
Lowry’s exact reply; he never let me get possession of the 
negro. I saw S. Percy Greene in the city of Macon, I think, 
in January, 1865. Greene got from me $300 and gave me an 
order to Mr. Lowry for the negro. Iwas to pay myself, and 
send the balance of the money to Lowry for the benefit of 
Greene’s sisters. I wrote to Mr. Lowry and sent Greene’s note 
or order and did not get the negro, but an answer from Lowry ; 
don’t recollect the contents of the letter fully, but he gave some 
excuse for not sending him. The letter, I think, was dated in 
January, 1865. I don’t recollect all the contents. I think it 
was in January, but it might have been early in February. 
He said he preferred to manage it himself. The letter, I sup- 
pose, that Mr. Lowry wrote is destroyed, as I have destroyed 
pretty much all of my old Confederate letters. Don’t recollect 
that Mr. Lowry spoke of the negro being unsound. Don’t 
recollect the exact language used by him in his excuse for not 
sending him down to me—for not letting me have him when 
I was in Forsyth—but I understood from him that I could 
not get him; think he said he preferred controlling the matter 
himself. I know nothing else to benefit the defendant. The 
negro looked well when I saw him. I saw the negro, but did 
not examine him closely. I don’t think the letter is amongst 
any of my old papers. 

The defendant next introduced the deposition of Miss Mary 
Greene, as follows, to-wit: I know the parties, and am sister 
to the defendants. I did live with my sister in 1864 and 1865. 
I did live parts of the years in the family of plaintiff. Plain- 
tiff kept a very poor table indeed, and his family complained 
very much about the fare; said it was much worse than they 
were used to. We did live in the same house with plaintiff 
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before eating at his table. While we boarded to ourselves our 
fare was not extra, but it was much better than when eating 
at plaintiff’s table. Plaintiff did not furnish any lights. 
Plaintiff moved from the house where we were boarding our- 
selves, and we were invited by plaintiff’s family into the same 
house with them; wedid so. Sister furnished plaintiff with 
one or two gallons of lard, some sugar, several sacks which I 
suppose contained grain of some kind. I do not consider we 
were in any more danger of starvation or of being without a 
home than other people in the same town. I have no doubt 
we could have boarded elsewhere in town or gone to aunt 
Wilson’s, some six miles in the country. We had had negroes 
hired, and our support might have been derived from their 
wages. Plaintiff had po visible means of support except a 
small store. I and my sister did go to school at the time. I 
asked plaintiff for money, which he had borrowed from sis- 
ter, to pay my tuition, and he gave me $100. None of plain- 
tiff’s family was present at the time. I was fourteen years 
old; my sister was six years old. The negroes who worked 
were a girl who did his house work, a negro boy, Gus, (what 
he did I don’t know,) and a negro man, John, who worked 
one day in each week. Plaintiff had an old negro woman ; 
he had also a girl a short time, who was in very bad health. 
Plaintiff furnished us a water can for a short time for our 
room. We had the ordinary furniture of a chamber of our 
own. Sister furnished plaintiff’s wife with some parlor cur- 
tains and some table ware, and some other little things. At 
plaintiff’s daughter’s request I slept with her about six 
months. I do not know of plaintiff’s ever paying a doctor’s 
bill for any of us. I never heard plaintiff claim to have paid 
any doctor’s bill for us or our negroes, Plaintiff had a negro of 
defendants in his possession ; said negro had been whipped se- 
verely, but could still support himself. Plaintiff said he could 
sell him at any time, but wanted to get a good price for him. 
The tax in kind was opened toeverybody just before the Federal 
troops came, and our negroes brought to plaintiff’s housea large 





68 SUPREME COURT OF GEORGIA. 
Greene et al. vs. Lowry. 


quantity of grain; plaintiff brought a part of the same grain to 
Dalton. Sister did buy and pay for some domestics, but how 
much I do not know. Mrs. Wilson furnished provisions for 
us on our trip home. Sister got the lard and sugar from uncle 
James Greene, before he left with the hospital ; as to the sacks, 
I don’t know where she got them—one or two gallons of lard 
and some sugar. I don’t know the quantity—both of good 
quality. I did not conceal any fact I have now testified to, as 
to what brother and sister knew then or now. I don’t know 
whether defendants have paid or offered to pay plaintiff any- 
thing or not. Defendant did not read the interrogatories of 
plaintiff’s wife to me. I do not know whether he read them 
to sister or not; he did not tell me nor do I know what points 
he wants to prove. None present but the commissioners 
when my answers were written and sworn to. 

Plaintiff, in rebuttal, introduced the depositions of M. E. 
Lowry, M. H. Swick, and H.C. Henderson, who all testified 
as follows: ‘We know the parties; Miss Julia Greene, one 
of the defendants, came to plaintiff to know if plaintiff would 
take her and her two sisters to board ; plaintiff at the time 
refused to take them, and after some persuasion consented to 
rent the three sisters a room in a large house which he, plain- 
tiff, was to occupy in a day or two; plaintiff did move to the 
house immediately after it was abandoned as a hospital, and 
the three sisters were allowed to rent and occupy one room 
in said house for about three weeks ; at this time, which was 
about the 16th of November, 1864, General Sherman’s army 
was expected to come into Forsyth, and plaintiff determined 
to move, and did move, into another house, thinking it would 
be less likely to be molested by the army if it did come. At 
this time Miss Julia Greene, one of the defendants, applied 
to plaintiff again, and insisted that plaintiff should take her 
and her two sisters to board, and said to plaintiff that her 
brother, S. P. Greene, would be at home in a few days, as 
she was expecting him home on a furlough about that time, 
and that when he did come he, S. P. Greene, would make 
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arrangements with plaintiff to pay him for their board, and 
also to board a servant girl belonging to them, for which he, 
plaintiff, would charge half price only of boarding one of 
the sisters, on condition that said servant girl should do 
work for plaintiff’s family at times when she was not waiting 
on her young mistresses ; witnesses all state that none of the 
servants belonging to defendants ever did any working or 
cooking for plaintiff’s family, as plaintiff had a servant 
woman hired at the time from another party. Witnesses all 
say that plaintiff’s wife agreed with Miss Julia Greene, at 
her, Miss Julia Greene’s, solicitation, to take a small servant 
boy she had with her, and board and clothe him for his ser- 
vices, and that such board and clothes were all the services 
of said boy were worth; this boy and servant girl boarded 
at half price under the contract above named, and were 
all the servants who. worked for plaintiff, and who be- 
longed to defendants, until the February following, when S. 
P. Greene proposed to plaintiff that if he, plaintiff, would 
continue to board his sisters that plaintiff could have the 
services of his man servant John as much as one day in each 
week to work in the garden when gardening time came on; 
these were all the servants of defendants that ever did any 
work for plaintiff or his family, and the contracts for their 
work were made as stated above, and the witnesses think 
that the remuneration was ample for the services rendered. 
As above stated the board of the three sisters and the servant 
girl commenced on the 16th day of November, 1864, and 
continued until the 6th day of August, 1865, at which time 
plaintiff and family landed back at Dalton, Georgia. When 
Miss Julia Greene and her two sisters came to board with 
plaintiff all the provisions they brought with them was a 
smal] quantity of corn meal, about one peck, worth about 
two dollars probably ; plaintiff never went to either of the 
defendants to get them to board with him, but one of the 
defendants, Miss Julia Greene, came to plaintiff twice and 
insisted on plaintiff’s taking them to board with him before 
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plaintiff even consented to do so ; 8. P. Greene boarded with 
plaintiff during the time his sisters were there about five or 
six weeks, witnesses cannot state positively the exact time. 
Witnesses all know that plaintiff furnished 8. P. Greene 
with a beautiful fine piece of grey mixed jeans, sufficient to 
make him a long and large overcoat, with large cape to it ; 
also with a piece of jeans to make a vest, but they are not 
positive whether he furnished enough for pants or not; wit- 
nesses all know that plaintiff also furnished him with sixty 
dollars Confederate money with which to buy himself a set of 
staff buttons for the overcoat above alluded to; witnesses do 
not know, of their own knowledge, that plaintiff furnished S. 
P. Greene with any other money. In February, 1865, 8. P. 
Greene came to Forsyth, Georgia, on furlough, and while 
there he told plaintiff that he, defendant, had a negro boy at 
Columbus, Georgia, and that he would send for him and have 
him brought to Forsyth, and when the negro got there he, 
defendant, wanted plaintiff to take charge of him, the said 
negro man, and sell him for the use and benefit of defend- 
ants. Some time in the month of March, 1865, the said negro 
came to Forsyth and was in a condition not able to do any 
work or service of any kind; the man said that his condi- 
tion was the effect of a fall he got off a chimney in Colum- 
bus, Georgia; the man moped and creeped about the yard of 
plaintiff on a stick, and looked as if he was not able to do 
any service ; witnesses all say that while he was in that con- 
dition two or three parties came to look at him, but after 
seeing and examining him they said he was not a sound ne- 
gro and they did not want him; witnesses all say that while 
there, and during the time he was in the condition before 
mentioned, that he and another negro man had a difficulty ; 
the sick negro received a stab in the fight which disabled 
him still more, and from which he did not recover until after 
the surrender of the armies; witnesses do not know what 
price defendant instructed plaintiff to ask for said negro 
man. Plaintiff furnished Miss Julia Greene, one of the de- 
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fendants, three hundred dollars with which to buy a silk 
dress and one hundred dollars to pay tuition for her two 
younger sisters, and one hundred dollars worth of domestics, 
which plaintiff furnished her at her request ; the children 
went to school, and plaintiff furnished the one hundred dol- 
lars to pay tuition as above stated; Miss Julia Greene did 
not profess to have any money when she came to plaintiff’s 
to board, nor did S. P. Greene leave any money with her 
while there. 

Mrs. M. E. Lowry says: She heard 8. P. Greene say to 
plaintiff that he, S. P. Greene, wanted plaintiff to loan him 
some money, that he was out of money and needed some to 
go to his command; this was on the night before S. P. 
Greene started back to his command. 

Witnesses all say that they do not know of defendant’s 
giving any note for twenty-five hundred dollars in Confede- 
rate money or any other sum, and do not think that any such 
note was given, as they never heard of any such transaction ; 
they were all present at the time the settlement was made ; 
that it was made at plaintiff’s house in Dalton, Georgia, 
and that the note was given by each defendant signing their 
own name, and after all the trouble and expense and every- 
thing had been fully talked over by all the parties; after 
all the matters and prices had been talked over, plaintiff re- 
marked to defendants that they could retire to a room and 
consult the matter over ; that he, plaintiff, wanted them, the 
defendants, to be satisfied before they signed the note; de- 
fendants replied, “No, we want you to be satisfied, for,” said 
they, “ you have been kind to us, and been at a great deal of 
trouble and expense, and we are willing to pay you for it; we 
are satisfied that four hundred and fifty dollars is a fair price, 
and we are willing to sign the note.” Miss Julia Greene 
remarked that “plaintiff and family had been the kindest 
and best friends to her and her sisters she had ever met since 
the death of her parents.” Plaintiff remarked to defendants 
that “if they would pay the note off by Christmas he, plain- 
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tiff, would deduct twenty-five dollars from the amount of the 
note, as he, plaintiff, was in great need of money at that 
time” ; defendants replied that they would pay off the note 
as soon as possible; S. P. Greene said he would let plaintiff 
have some hogs for pork, some corn, and some Jumber with 
which to enclose his lot, and would do all in his power to 
pay off the whole amount as soon as possible; but the de- 
fendants said they did not want any deduction made from 
the amount of the note; that less than the whole amount 
would not remunerate plaintiff for his trouble and expense ; 
the price agreed on by plaintiff and defendants was less than 
the board, money advanced, trouble, ete., which plaintiff had 
with defendants, and the amount of the note, four hundred 
and fifty dollars, was cheap in greenback money for it all ; 
witnesses did not hear plaintiff say that he would wait longer 
than the Christmas following the date of the note. Plaintiff 
sued defendants on the note in consequence of two letters 
which plaintiff received from defendant, S. P. Greene, in 
which he stated to plaintiff that if ever he got the money on 
the note he would have to sue for it; witnesses do not know 
what plaintiff charged for house rent for servants, but that 
item as well as all the others were spoken of in the general 
settlement ; 8. P. Greene, defendant, canceled the stamps on 
the note at defendant’s house ; this took place, as well as 
witnesses recollect, in June, 1866; witnesses do not recollect 
what 8. P. Greene said at the time; he was a lawyer at that 
time, at least he had the title of lawyer. Plaintiff boarded 
Julia Greene and sisters from November 16th, 1864, until 
August 8th, 1865; plaintiff lived during that time at For- 
syth, Georgia, except during three or four days while he was 
running from Forsyth to Dalton, Georgia, at which place he 
landed the 8th day of August, 1865; provisions of all kind 
were high and scarce in all that country at the time plaintiff 
boarded them ; witnesses do not now recollect the prices of 
provisions, but know they were high and scarce ; during said 
boarding a portion of Sherman’s army passed near Forsyth 
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and destroyed a great many provisions, houses, etc. ; as be- 
fore stated, provisions were high and scarce, and hard to 
procure. Defendants justly owe plaintiff the amount of the 
note; they seemed perfectly satisfied with the settlement at 
the time it was made, and so expressed themselves unresery- 
edly. 

J. H. Lowry, the plaintiff, testified as follows: Miss Julia 
Greene and two sisters went to board with witness in No- 
vember, 1864; S. P. Greene came home in February; wit- 
ness remembers the calculation spoken of by S. P. Greene, 
but does not remember any due-bill being given. The negro 
man Aleck, spoken of by S. P. Greene in his testimony, 

itness did not receive until some time after Greene left 
Forsyth ; the negro was not well when he received him, 
(negro said he was hurt by the falling of a chimney); wit- 
ness offered negro for sale; several parties looked at him ; 
these parties said he was not a sound negro and would make 
no offer for him ; John Thomas was one of the parties; wit- 
ness did not examine the negro particularly ; the negro came 
to him some time in March; the negro did nothing but 
mope and limp about the yard ; some time before he recov- 
ered he got into a fight with another negro and was badly 
cut or stabbed ; the cut was serious but not dangerous; wit- 
ness did not deliver the negro to Frank Jackson because he 
did not demand him; the negro was in no condition to sell 
or offer for sale; he, plaintiff, and Julia talked about the 
negro, and about sending him to sell, and she advised against 
it; feared the negro would run away if he heard of it, and 
they kept the matter very close; he knew the condition of 
the property of the estate, how it was situated ; witness 
never offered to sell the note to Spriggs without the consent 
of defendants; never intended to sell or dispose of it without 
their consent; he sued the note in consequence of notes re- 
ceived from S. P. Greene, defendant, that he would have to 
sue if he got his money; at the time the note was given 
witness told defendant he was needing money badly, and if 
they would pay him by Christmas he would knock off’ 
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twenty-five dollars ; they said they would pay him as soon 
as they could; that he had been kind to them and they did 
not want him to knock off anything ; afterward S. P. Greene 
told him that some leather he promised to let him have on 
the note was rotten and of no use; witness paid the doctor 
for attending the negro when he was stabbed ; some two or 
three weeks after the note was given witness went and bought 
the stamps and gave them to S. P. Greene, who put them on 
the note and canceled them; J. F. B. Jackson came to For- 
syth; witness does not remember what conversation was had 
between Jackson and himself; does not think Jackson de- 
manded the negro. Witness paid tax on the note sued on 
until 1869, when witness consulted Judge Walker about 
continuing to pay tax on it, and Walker advised him to stop 
paying it; witness was talking to Judge Walker about the 
claim and the taxes, and Judge Walker asked him if he re- 
garded it as a good debt, and witness told him he did not 
then ; Walker advised him that he did not think it was ne- 
cessary for him to pay taxon it any longer, and witness 
stopped paying tax on it; he knew how the property of the 
estate of E. W. Greene was situated ; witness stopped paying 
tax on the note because he did not think he would be able 
to collect it on account of the relief laws; that was the rea- 
son he did not know or believe he could collect the money. 

It was admitted that the records of Whitfield Superior 
Court showed that 8. P. Greene was admitted to practice 
law at the October Term, 1866, instead of 1867, as he recol- 
lected. 

Plaintiff also introduced in evidence the will of E. W. 
Greene, deceased, which it is not necessary to here set forth. 


The Court charged the jury as follows, to-wit : 

“Tf the new note was given for the old one and other 
things, and you cannot determine how much of the new note 
the old one was the consideration of, then it is not a mere 
renewal and no affidavit of taxes would be necessary. But 
if the new note was given for the old note and an open ac- 
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count, as for services, previously liquidated, and not as an 
equitable adjustment, and itself a liquidation of the original 
value of the board, ete., then it would be regarded as a re- 
newal, though it was a renewal of several separate debts. In 
that case the tax affidavit would be necessary, and you would 
in that case find for the defendants. Unless there is fraud, 
imposition or mistake, a new term eannot be added to a 
written instrument by oral testimony. The law rather pre- 
sumes all previous oral negotiations merged in the writing, 
and not intended to be relied on or insisted on. But in this 
case you can take into consideration any promises that the 
collection of the note would not be pressed, together with all 
the other facts and circumstances, such for instance as the 
real value of the original consideration, the youth and inex- 
perience of the defendants when the note sued on was made, 
and the influence the plaintiff probably had over the defend- 
ants or either of them, and all other facts and circumstances, 
in order to ascertain whether there was in this case fraud, 
imposition, misplaced confidence or mistake. So far as a 
mere promise not to sue the note is concerned, if that was 
all, it might be replied to by showing that the defendants 
notified plaintiff to sue, and that he would never get any- 
thing any other way, if the facts show that to be the case.” 

The Court then charged the written request ‘of the defend- 
ants, making the additions which are contained in the brack- 
ets, as follows, to-wit: 

“Tf the note sued on was given under a mistake of law 
(by both parties) as to the legal liability of the defendants, 
then the note does not conclude the defendants as to the 
amount really due by the defendants. But in this case-the 
jury may look into all the facts and find whether anything 
is really due to plaintiff, and if so, how much. If the de- 
fendant, S. P. Greene, had given in February, 1865, a note 
or due-bill to plaintiff, payable in Confederate money, and if 
the note sued on was given in renewal of said note, and if at 
the time the last note was given, the defendants gave it under 
a mistake of law, (in any way induced by the conduct of the 
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plaintiff or the mutual mistake of .both parties,) that the 
whole of the Confederate due-bill could be recovered by 
plaintiff in greenbacks or gold, then the jury may look into 
the whole transaction and find what was really due to plain- 
tiff, if anything. 

“Tf plaintiff, to induce the defendants to make the note, 
made any promise which he did not keep, and did not intend 
to keep, this (if under all the circumstances you believe it 
did deceive the defendants, and induced them to make the 
note, when otherwise they would not have done it,) would 
amount to such legal fraud as would authorize you to open 
the whole transaction, and the note would not be conclusive 
as to the amount due, and you would be authorized to re- 
duce the amount to what you find justly due on the original 
contract between the parties. The question for your consid- 
eration is, was there any (such mutual) mistake of law, or 
was there any undue advantage taken by plaintiff to induce 
(and which did in any way induce) defendants to give the 
note. 

“If the jury find that the note was given in renewing a 
debt existing before the surrender, then plaintiff cannot re- 
cover for so much of the note as is founded on a debt exist- 
ing before the surrender, as no tax affidavit has been filed. 

“Tt was plaintiff’s duty to (make reasonable exertion to) 
sell the negro as Greene directed, (if he was under any obli- 
gation, expressed or implied, to do so.) It was his duty to 
deliver the negro to Jackson, (if he was under any obliga- 
tion, expressed or implied, to do so,) and if he failed to do 
so, and defendants have suffered loss by plaintiff’s refusal, 
then defendants have the right to set off their loss, (provided, 
however, that the defendants had the right under the will to 
sell the slaves, for they could confer no authority to sell un- 
less they had it themselves. I have not examined the will, 
which is considered as read before you. Generally there 
must be authority shown either by the will or from the Or- 
dinary to authorize a legal representative to sell the property 
of an estate.)” 
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The jury returned a verdict for, the plaintiff for the full 
amount of the note, with interest and costs of suit. 

The defendants moved for a new trial upon the following 
grounds, to-wit: 

1st. Because the Court erred in admitting the testimony 
of plaintiff and of his witnesses as to what the persons said 
who came to look at the negro Aleck with the view of pur- 
chasing him, in relation to his physical or diseased condition, 
said evidence having been objected to by defendants upon 
the trial. 

2d. Because the Court erred in refusing to give in charge, 
without qualification, the request of defendants. 

3d. Because the Court erred in the charge in relation to 
the necessity of the filing of an affidavit as to the payment 
of taxes, and upon the subject of the evidence as to said pay- 
ment. 

4th. Because the whole charge of the Court did not cor- 
rectly give to the jury the law of the case as applicable to 
the testimony befure them, and was calculated to mislead the 
jury. 

5th. Because the verdict of the jury was contrary to law 
and the charge of the Court. 

6th. Because the verdict of the jury was decidedly and 
strongly against the weight of evidence. 

The motion for a new trial was overruled by the Court 
and defendants excepted and assign error upon each of the 
grounds aforesaid. 


McCutcHen & SuHuMATE; S. P. GREENE, represented by 
R. J. McCamy, for plaintiffs in error. 

The charge as to the payment of taxes was error: 32d 
Ga. R., 396; 34th, 330. The charge as to fraud and mis- 
take was error: 34th Ga. R., 485; Code, secs. 2709, 3070. 
The verdict was unwarranted by the evidence and should 
have been set aside: 36th Ga. R., 56; Ibid., 362. 


W. K. Moorg, by brief, for defendant. 
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McCay, Judge. 


Upon its face, as appears by its date, this contract is not 
within the Act of October 13th, 1870; but is claimed to be 
within it, because it is said to bea renewal of a contract 
made before the Ist of June, 1865. Is that so? When 
these parties came together, in November, 1865, to settle 
their transactions, they had the contract for the year’s board 
to adjust, together with the other matters between. The 
contract for the board had been in reference to Confederate 
money and Confederate prices. The girls had not boarded, 
in fact, but about uine months, and three of those months had 
been after the war was over, when new rates and new prices 
must be agreed on. All this they adjusted; they settled the 
value of the board for the nine months on a new basis and 
at a new price; they canceled the old contract and made a 
new one. It is an abuse of terms to term this transaction a 
renewal of the old contract. It was wholly a new one, 
based, it is true, partly on the old consideration, but also 
based on the fact that the girls had not boarded for a year, 
and on the new consideration, to-wit: the board for three 
months after the war. We do not think this was a renewal. 
It was a new contract, having to a considerable extent new 
considerations, and having also new parties. Indeed, we 
should be slow to hold that any contract made after the war, 
in which the equities of a Confederate contract were adjusted, 
and a note taken payable in United States currency for the 
amount agreed upon, was a renewal of the old. Surely it can- 
not be said that no new consideration enters into such a con- 
tract. The adjustment of the true equities of the contract is 
itself a large element of the contract. In this case there is 
much more; here is the knocking off the three months, from 
August to November, and the new agreement as to the three 
months after the war. This is not a renewal, and the tax 
affidavit is not required. 

When this case was before this Court on a‘ previous occa- 
sion we granted the defendants a new trial, because the de- 
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fendants insisted that the note sued on was given under such 
circumstances as authorized them to go behind it and show 
that the considerations for which it was given were for less 
than the face of the note indicated. We did not, however, 
in that case adjudge that the note was given under such cir- 
cumstances. The defendants offered to show facts that might 
lead to such an inference, and the Court rejected the evidence. 
In this we thought the Court erred. The parties have now 
been heard, and they have gone to the jury, on the trial, on 
the two issues presented. First, was the note given under a 
mistake? Were the parties when they gave it, so under the 
influence of the plaintiff, as that the settlement was not a 
free settlement of the matters between them? Second, ad- 
mitting this, does it appear, from the evidence, that the note 
is for more than a true equitable settlement would have de- 
manded ? 

The verdict of the jury for the plaintiff is sustainable if 
the defendants have failed to show that the settlement was 
not free or that it was inequitable. Our judgment is that 
the verdict of the jury is right under the evidence upon both 
points ; that it is not such a verdict as this Court is author- 
ized, under the law, to disturb. Both Mr. Greene and Miss 
Greene state, even now, that they have no serious complaint 
as to the amount; they only find fault with the act of the 
plaintiff in violating his promise not to sue it as soon, as by 
its terms he had a right todo. And even this, as it appears 
from the testimony, he has only done because they notified 
him they would never pay it except when forced to do so by 
law. Nor do they, either of them, pretend now, under oath, 
that they wereSat all under any improper influence. They 
made the settlement freely, and the amount of the note was 
such as they thought they were justly due to the plaintiff. If 
the jury were satisfied of this, (and we think there was evi- 
dence authorizing such a belief,) then they were not bound 
to goany further. If the parties had themselves freely gone 
over their Confederate transactions fur 1865, and fixed what 
they deemed to be the amount due in United States currency, 
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it was not for the jury to go over it again and apply their 
notions of equity to it. But had the jury done this we are 
not prepared to say the verdict is illegal. Barber’s tables is 
not the only rule of the value of the board, or even of the 
Confederate money. As is notorious, juries have very rarely 
settled Confederate transactions on that basis; this Court has 
uniformly held that it will not scan verdicts adjusting the 
equities between parties growing out of such transactions very 
closely, and, we think, under this rule, the verdict ought not 
to be disturbed. 
Judgment affirmed. 


Levi JoHNsON, plaintiff in error, vs. THE Mayor AND 
Crry Counci or Americus, e¢ al., defendants in error. 


1. The Act of Incorporation of the city of Americus, and the ordinance 
passed in pursuance thereof, authorizing the arrest and detention of 
violators of the ordinances of said city, without warrant, are not un- 
constitutional. (R.) 

2. In case of an arrest without warrant, the prisoner should, without 
unreasonable delay, be conveyed before the most convenient officer 
authorized to receive an affidavit and to issue a warrant, and the im- 
prisonment of the offender beyond a reasonable time for that purpose 
would be illegal. (R.) 

8. Persons residing within the corporate limits are incompetent jurors to 
try a suit against the city. (R.) 

4. Where a different verdict could not have been rendered, a new trial 
will not be ordered though an immaterial error may have been com- 


mitted. (R.) 


Trespass vi et armis. Arrest. Constitutional law. Com- 
petency of juror. Newtrial. Before JudgeCLark. Sum- 
ter Superior Court. April Adjourned Term, 1872. 


Levi Johnson brought trespass vi e¢ armis against the Mayor 
and City Council of Americus, 8. W. Lee and W. W. 
Wheeler, in which he alleged that he had been imprisoned 
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without lawful warrant or authority, to his damage $10,000. 
Defendants pleaded not guilty and justified under the charter 
of the city of Americus. 

Upon the trial plaintiff objected to those jurors who were 
citizens of Americus. The objection was overruled by the 
Court. 

Plaintiff testified that on the 9th of June, 1870, he was 
arrested by defendants Lee and Wheeler, without warrant or 
other writing, within the corporate limits of Americus and 
carried to the guard-house and imprisoned from three P. M. 
of the 9th, until ten A. M. the next day, when he was taken 
from the guard-house and carried before the Mayor of Amer- 
icus, who continued the case until two P. M.; that defendant 
pleaded guilty and was fined $10 and costs, which he paid ; 
that plaintiff offered to give bond, which was refused ; that 
he had left his wife, an aged and feeble old woman, sick at 
home, and appealed to Lee and Wheeler to be allowed to 
return to her; that Lee and Wheeler were acting as police- 
men under the general directions of the Mayor and Council. 

Plaintiff closed. 

Defendants introduced W. W. Wheeler, (defendant,) who 
testified that on the 9th day of Junea Mrs, Randall sent 
for him and Lee; that when they arrived plaintiff was pull- 
ing and dragging Mrs. Randall up a gulley; that they 
asked Mrs. Randall if they could get a drink of water; that 
she consented, and when they proceeded to get the water, 
plaintiff called out to them that they came to arrest him. 
Plaintiff cursed them in a loud and noisy manner, and as 
Lee was advancing on him, drew a pistol and cocked it and 
presented it at Lee but did not fire; that Lee advanced, 
caught Johnson and took the pistol from him; that Johnson - 
was very drunk; that they carried plaintiff to the guard- 
house and locked him up; that plaintiff was taken out at 
ten A. M. next day and carried before the Mayor; that the 
Mayor, Mr. Johnson, a Justice of the Peace, and Mr. Callo- 
way, a Notary Public, all resided in the city and were of 
easy access ; that no affidavit was made or warrant sued out; 
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that when plaintiff was first arrested they told him that if 
he would behave himself that they would let him go home, 
but he refused and swore he would not be arrested ; that af- 
terward when he requested to be allowed to go home, they 
refused to release him ; that witness was merely acting in the 
discharge of his duty as policeman. 

8. H. Mitchell, former marshal, testified that the place of 
arrest was within the corporate limits. 

Durell Randall testified that he was city clerk ; that plain- 
tiff pleaded guilty to disorderly conduct, and was fined $10 
or sentenced to work ten days on the public streets. 

Plaintiff admitted that the defendants Lee and Wheeler 
were prosecuted on the criminal side of the Court and ac- 
quitted. 

Counsel for plaintiff requested the Court to charge the jury 
as follows, to-wit : 


“Tf you find from the evidence that Lee and Wheeler, to 
prevent the commission of a felony, or for any lawful pur- 
pose arrested plaintiff without warrant or process of law, it 
was their duty to carry him without delay before the most 
convenient officer authorized to receive an affidavit and issue 
a warrant, and any imprisonment of Johnson beyond a rea- 
sonable time, for such purpose was illegal. They, in no 
event, had a right to imprison him for an hour or a moment, 
until they had first carried him either before the Mayor or 
some judicial officer to be dealt with according to law. No 
man or officer has the right to imprison in the guard-house 
or other jail a citizen of this State without due process 
of law. Process of law must be in writing, and may be by 
warrant, by commitment, or by sentence of a competent 
Court. If plaintiff was pulling the woman about, and 
she did not resist or resent it, or manifest her opposition to 
it, Lee and Wheeler had no right to arrest plaintiff. The 
Legislature cannot delegate the power to the Mayor and 
City Council of Americus to pass an unconstitutional law, 
or a law in violation of the general law of the land.” 
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The Court refused to charge as requested, but, on the con- 
trary, charged as follows: 

“This is an action for false imprisonment, which consists 
in the unlawful detention of the person of another for any 
length of time, whereby he is deprived of his personal lib- 
erty. 

“ Was the imprisonment of the plaintiff by the defendants 
unlawful? If so, he is entitled to recover against the de- 
fendants whatever damage he sustained, as a compensation 
for the injury done. The rule I will give you hereafter. 

“Tf the imprisonment was not unlawful, then the plaintiff 
is not entitled to recover. 

“The Legislature of the State of Georgia, having the 
power under the Constitution, has delegated to the Mayor 
and Council of Americus the {power ‘ to pass all ordinances, 
rules and regulations necessary and proper for the good gov- 
ernment and subjection of all persons whatever.’ This grant 
of power is very large, and sufficient to meet any case of vio- 
lation of the by-laws and ordinances of the corporation of 
Americus. The Legislature has also vested the said Mayor 
and City Council with power to establish and regulate a 
guard, who shall have the right to take up all disorderly 
persons, all persons committing or attempting to commit 
crime, and to commit them to the guard-house to await their 
trial the next day. The Mayor and Council, in obedience to 
the power thus vested in them, passed and published ordi- 
nance 142, which says: ‘Any person who shall be found in 
said city acting in a disorderly, riotous or tumultuous man- 
ner, or who shall be guilty of any act or acts endangering 
the safety of any citizen or property, or of any offense 
against the public peace, morality or decency, shall be ar- 
_ rested by the marshal, deputy marshal or any policeman, and 
confined in the guard-house until such time as he or she can 
be brought before the Mayor’s Court for trial ; and any per- 
son guilty of such disorderly conduct shall be punished by 
a fine not exceeding twenty dollars, or otherwise in the 
Mayor’s discretion.’ 
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“This law of the Legislature vesting this power in the 
Mayor and City Council of Americus is not unconstitutional. 
The Legislature had the right, under the Constitution, to 
grant the power to the corporation of the city of Americus, 
and the ordinance passed in pursuance of said grant of power 
is also constitutional, and all persons who are guilty of dis- 
orderly conduct can be arrested at once without warrant and 
confined in the guard house until their trial the next day. 

“Tt is the right and duty of the Mayor to sit the next day 
and try the offender, and to punish him, if guilty, in accor- 
dance with the ordinances of the city government. All gov- 
ernments must have such rights else discord would reign 
supreme in every city of the United States. 

“The arresting of a disorderly citizen by the policeman of 
the city of Americus is not an unlawful arrest. It is his 
duty to arrest all such people, and to arrest them at once, and 
that, too, without a warrant. If the citizen is guilty of dis- 
orderly conduct, and a policeman arrest him, he cannot com- 
plain, and has no right of action against the officer who 
makes the arrest. Such an arrest and detention in the guard 
house until the Mayor’s Court meets the next day, is not an 
unlawful detention, and no right of action accrues to the 
person who is thus arrested and detained. If Johnson, the 
plaintiff, was within the city limits and engaged in disor- 
derly conduct, such as dragging a woman in the street, and 
the policeman arrested him and confined him in the guard- 
house during the night, the defendants are not liable in dam- 
ages to Johnson, inasmuch as they were discharging their 
duties in accordance with the law, and the ordinance of the 
City Council and the charter of the city was the law that the 
policemen were bound to obey. If, when they sought to 
arrest him, Johnson drew his pistol and put himself in a 
posture of defense, he was also guilty of violating an ordi- 
nance of the city for resisting an officer. If Johnson, on 
being arraigned the next day, pleaded guilty to the charge of 
disorderly conduct, the plea of guilty is prima facie evidence 
of his guilt, and remains such until he proves that he was 
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not guilty. If he pleaded guilty, it was the right and duty 
of the Mayor, under the law, to impose a fine on him of not 
more than ten dollars, and in the discharge of that duty the 
Mayor and City Council are not liable. 

“Tf the plaintiff, Johnson, was not guilty of disorderly 
conduct or.of violating any ordinance of the City Council, 
and the policemen arrested him without cause, then they and 
the City Council are liable in damages: Code, sections 3010, 
3011, 3012.- But if he was disorderly at the time of arrest, 
he has no right of action and you must find for the defen- 
dants.” 
















The jury returned a verdict for the defendants, whereupon 
plaintiff excepted upon the following grounds, to-wit: 

1st. Because the Court erred in the ruling as to the com- 
petency of the jurors, who lived within the corporate limits 
of said city. 

2d. Because the Court erred in refusing to charge as re- 
quested. 
3d. Because the Court erred in the charge as given. 










C. T. Goong, for plaintiff in error. 







Fort & Ho us, for defendant. 






Warner, Chief Justice. 





This was an action of trespass vi et armis, brought by the 
plaintiff against the defendants, to recover damages for an 
alleged false imprisonment. On the trial of the case the 
jury found a verdict for the defendants. Exceptions were 
taken to the rulings and charge of the Court, as specified 
and set forth in the record, which are assigned as error here. 
It appears, from the evidence in the record, that the plaintiff 
was arrested in the city of Americus for disorderly conduct, 
in violation of the ordinances of the city. The arrest was 
made by Lee and Wheeler, (who were acting as policemen 
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under the authority of the City Council,) about sundown on 
the 9th day of June, 1870, without any written warrant, 
and the plaintiff was confined in the guard-house of the city 
until ten o’clock next morning, when he was brought before 
the Mayor, and he pleaded guilty to the charge against him, 
and was fined $10. The main question in the case is, 
whether the defendants were protected in making the arrest 
of the plaintiff and confining him in the guard-house under 
the provisions of the charter of incorporation and the ordi- 
nances of the city of Americus. The twentieth and twenty- 
sixth sections of the Act of Incorporation confer the power 
and authority on the Mayor and City Council of the city of 
Americus to enact the ordinances under the authority of 
which the plaintiff was arrested. But it is said the Act of 
Incorporation and the ordinances are unconstitutional because. 
they authorize the arrest to be made without a written war- 
rant or process. The Code authorizes an arrest to be made 
by an officer or a private person, without a warrant, when 
the offense is committed in his presence, and there is likely 
to be a failure of justice for want of an officer to issue a 
warrant: Code, sections 4626, 4627. The provisions of 
the Code upon this subject is nothing more than the affirm- 
ance of the principles of the common law: 4th BI. Com., 
292. In every case of an arrest without warrant, the per- 
son arresting should, without unreasonable delay, convey the 
offender before the most convenient officer authorized to re- 
ceive an affidavit and issue a warrant, and the imprisonment 
of the offender beyond a reasonable time allowed for this 
purpose would not be legal: Code, section 4628. The 
Act of Incorporation empowers the Mayor and City Council 
to establish and regulate a city guard, who shall have the 
right to take up all disorderly persons and all persons com- 
mitting or attempting to commit any crime, and to commit 
them to the guard-house to await their trial the next day. 
By the twenty-eighth section of the ordinances of the city it 
is made the duty of the marshal, deputy marshal and police- 
men to preserve order in the city, to suppress all affrays and 
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riots, to arrest all drunken, disorderly or riotous persons who 
are disturbing the peace and quiet of the city, and commit 
them to the guard-house or bring them before the Mayor to 
be dealt with as the evidence produced shall warrant. In 
the opinion of the General Assembly, in conferring the 
power upon the Mayor and Council of the city of Americus 
to pass the ordinance under which the plaintiff was arrested, 
his arrest and detention in the guard-house without a war- 
rant until the next day to await his trial, was not an wnrea- 
sonable delay in bringing the offender before the proper officer 
for a hearing. Construing the Constitution in the light of 
the common law in regard to arrests without a warrant, the 
Act of the General Assembly conferring the power upon the 
City Council, or the ordinances thereof now complained of, 
are not unconstitutional. The arrest and detention of the 
plaintiff without a written warrant until the next day fora 
hearing of his case before the Mayor, under the statement of 
facts disclosed in the record, was not illegal. Whilst it is 
the duty of the Courts to protect the liberty of the citizen, 
it is also the duty of the Courts to protect society against the 
wanton and illegal exercise of that liberty. 

The plaintiff at the trial objected to those of the jurors 
included in the panel of twenty-four who resided within the 
corporate limits of the city of Americus, for cause, as being 
incompetent jurors to try the case. The objection was over- 
ruled and the plaintiff excepted. What number of the 
twenty-four resided within the city limits, or whether they 
were all stricken by the plaintiff in selecting the jury, the 
record does not inform us. According, to the ruling of this 
Court in the case of The Mayor of Columbus vs. Goetchius, 7th 
Georgia Reports, 139, the jurors who resided within the cor- 
porate limits of the city were incompetent jurors, and it was 
error in the Court in overruling the objection tothem. But, 
in our judgment, inasmuch as the verdict of the jury in this 
case was right, both under the law and the facts of the case, 
and a different verdict should not have been rendered by any 
jury, we will not reverse the judgment of the Court below on 
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the ground of the objection to a portion of the jurymen con- 
stituting the panel of twenty-four, nor for any mere technical 
errors in the charge of the Court. 


Let the judgment of the Court below be affirmed. 


Davip A. Newson, Ordinary, e¢ al., plaintiffs in error, vs. 
THomas M,. SrarKE, administrator, e¢ al., defendants in 
in error. 


1. Under the Revised Code of this State, our Courts of chancery have 
jurisdiction to carry into effect charitable bequests, the objects of which 
are definite and specific, and capable of being executed. 

2. In determining what bequests for charitable purposes are definite and 
specific and capable of being executed, the Court is to be guided by 
the well settled rules of the Court of chancery in England in the ex- 
ercise of its inherent chancery jurisdiction over charities as distin- 
guished from its jurisdiction as the agent of the king in the exercise 
of his prerogative power to direct and give effect to indefinite charita- 
ble bequests. 

8. A bequest to the Inferior Court of a county of asum of money to 
be placed in the hands of four men, who are to give bond and se- 
curity, whose duty it shall be to loan out said amount and pay over the 
interest annually to the Inferior Court, to pay for the education of 
poor children belonging to the county, and providing that no part of the 
principal shall be used for that purpose, is, according to the well settled 
rules for the exercise of the inherent power of a Court of chancery 
over charities, sufficiently definite and specific in its objects and suffi- 
ciently capable of execution to authorize and require our Courts of 
chancery to give it effect. 

4. It is the duty of the Inferior Court, on its acceptance of the trust, in 
such case, to appropriate the money, as directed, and if any difficulties 
arise, or any uncertainties exist, as to the precise objects, or as to the 
mode of applying the fund, to apply to the Chancellor, who will direct, 
by decree, the leading details of the scheme to be adopted. 


Equity. Charitable bequest. Before Judge RoBInson. 
Greene Superior Court. March Term, 1872. 


William B. Bowen, as assignee of Reuben Allison, Thomas 
M. Stark, administrator of John Allison, Jesse Allison and 
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Martha Allison, executrix of David Allison, filed their bill 
containing suustantially the following allegations: That on 
April 29th, 1865, Gwyn Allison made his last will and tes- 
tament and died soon thereafter, during the same year ; that 
William L. Strain was qualified as executor of said will on 
the 4th day of September, 1865, and proceeded forthwith to 
execute the same; that the tenth item of said will is as fol- 
lows, to-wit: 

“T give and bequeath to the Inferior Court of Greene 
county $20,000, to be placed in the hands of four men, 
who are to give bond and security, whose duty it shall 
be to loan out said amount and pay over annually to 
the Inferior Court the interest, to pay for the education of 
poor children belonging to said county, and that no part of 
the principal is to be used for that purpose.” 

That complainants are legatees under said will; that on 
account of the emancipation of the slave property of testator, 
all the pecuniary legacies had to abate equally ; that under 
said tenth item said executor did, on June 2d, 1868, pay 
over to the Inferior Court of said county $3,000, and on the 
13th day of the same month and year said Court passed an 
order turning over said sum of money to John C, Palmer, 
Lewis B. Willis, George C. Davis and Wiley B. Johnson, 
on their complying with the requirements of said will; said 
defendants gave the required bond, and on the day and 
year aforesaid received from said Inferior Court $2,952 32 ; 
that on October 3d, 1870, said defendants were paid from 
the same source an additional sum of $1,633, making in all 
$4,585 30 received by them under said tenth item. Com- 
plainants charge that said item is void for uncertainty both 
as to its subjects and objects, void as to its subjects, as it is 
impossible to determine, from said will, or otherwise, who 
were intended by testator to be the beneficiaries of the lega- 
ey, what poor children of the county were meant, or who 
testator designated as poor children; that even if it could 
be ascertained with sufficient certainty who are the poor 
children of the county according to testator’s intention, it 

Vou. xuv1. 7. 
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would still be uncertain what number and which ones of 
said poor children he intended to participate in this fund, as 
he does not say in said item all the poor children of the 
county, but simply “ poor children belonging to said county ;” 
that said item is void as to its objects because it cannot be 
ascertained by any Court what amount of education testator 
wished these poor children to have, at what ages they were 
to receive it, and at what kind of schools ; complainants 
charge that the Ordinary of said county, the successor of the 
Inferior Court, has received the interest annually from said 
four men. Prayer: that said tenth item of said will be 
decreed to be null and void for the reasons aforesaid ; that 
said John C. Palmer, Lewis B. Willis, George C. Davis and 
Wiley B. Johnson be decreed to pay over to complainants, 
with the other legatees under said will, the amount that 
they have received under the provisions of said tenth item, 
together with all interest not paid heretofore to the Ordinary; 
that said David A. Newson, Ordinary, be decreed to pay 
over to complainants and the other legatees the interest that 
he has received on said sum of money; that said William 
L. Strain be decreed to account with complainants for any 
balance of said estate which he may have in his hands; that 
the writ of subpoena may issue. 

The defendants demurred to said bill. 

William L. Strain, executor of Gwyn Allison, having died 
pending the litigation, James L. Brown, administrator de 
bonis non, cum testamento annexo, was made a party. 

The demurrer was overruled by the Court, and defendants 
excepted and assign said ruling as error. 


ReEEsE & REFsk, for plaintiffs in error. The defendants 
in error rely on 21st Ga. R., 21, and 25th, 439. The 
legislation of the State has since materially affected said 
decisions: 4th Wheaton, 1; 9th Howard, 55; 17th J6., 
369; 3d Cranch C. C. R., 269; 17th Searg. & Rawles, 
88; 4th Dana, 354; 2d Iredell, 255; Jb., 210; 4th Ga. 
R., 404; Code, secs. 2432, 3098, 3099. Who constituted 
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the poor in 1865? Code, secs. 785, 1300. Elementary 
branches and rates of tuition: Code, secs, 1287, 1288, Con- 
struction of will: 9th Peters, 483. 


M. W. Lewis; J. A. Brttups; H. D. McDaAnret, for 
defendants. Ist. No provision indicated for support of the 
beneficiaries : 25th Ga., 430; Jar. on Wills, 333 ; 3d Cranch 
C. C. R., 269; 4th Am. L. R., 526. 2d. Jurisdiction of 
Chancery in Georgia over charitable bequests limited to such 
as are definite and specific : Code, sections 2432, 3098, 3099 ; 
25th Georgia Reports, 430; 18th Jbid., 130; 4th Jbid., 
427. Cy-pres doctrine: 2d Story Eq. Ju., 1159, 1160, 
1187, et seq.; 4th Kent’s Coms., 508; 4th Wheaton, 1; 9th 
Howard, 55; 17th, 369; 3d Cranch C. C. R., 269; Bright- 
ley’s Rep., 346. 


McCay, Judge. 


Were the law of Georgia on the subject of charitable be- 
quests precisely as it was when the case of Beall vs. Drane, 
25th Georgia, 430, was decided by a majority of this Court, 
we should feel greatly embarrassed by that decision, As we 
shall hereafter show, the principles of that decision would 
deny to Courts of chancery in this State any other jurisdic- 
tion over charitable bequests than they have over ordinary 
trusts. Indeed the decision in Maryland, (5th Harr. & 
John. R., 392,) which is the only case referred to fully 
sustaining the conclusion at which the majority of our 
Court arrived, was put by the Maryland Court expressly 
upon that ground. If this be so, the case in 25th Georgia 
would seem to be directly contrary to the unanimous de- 
cision of this Court in the Fox will case, decided in 4th 
Georgia Reports, 404, where it was held that the principles 
of the statute 43d Elizabeth are of forcein this State, and 
where a bequest was enforced which was utterly void, as 
too uncertain for judicial action, unless jurisdiction over it 
was taken by virtue of the special jurisdiction of Courts of 
chancery over charitable bequests. But whatever may have 
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been the state of the law at the date of the hearing of the 
Beall will case, it cannot be doubted that, under the Revised 
Code of this State, our Courts do have a special jurisdiction 
to carry into effect charitable bequests. Sections 3099 and 
2432 declare the doctrine of Cy-pres—the most striking 
feature of the special jurisdiction over charities—to be a 
power of our Courts. Section 3100 defines what are char- 
itable subjects, and in so doing almost copies the statute of 
43d Elizabeth. And section 3103 goes further than was 
usual even in the English Courts by allowing parol evidence 
to explain and give point to bequests coming within the class 
defined as charitable. It is true, that section 3098, which in 
general terms declares the jurisdiction, uses the words, “when 
the same are definite and specific in their objects and capable 
of being executed,” but as we shall hereafter show, to give 
these words the confined and limited meaning contended for 
by the defendant in error, or even as suggested by the ma- 
jority of the Court in the Beall will case, would be to ignore 
the whole history of the law upon this subject and impute to 
the framers of the Code the folly of conferring a jurisdiction 
over charitable bequests, and in the very words conveying it 
denying it altogether. 

The right of a testator to make any definite and specific 
bequest, and for any definite purpose not contrary to law or 
public policy, has never been denied by any Court. That 
the gift is to one person or to a thousand is immaterial—that 
it is for one purpose or another can make no difference, if the 
purpose be not illegal. A Court of law or of equity, ac- 
cordingly, as it is within the jurisdiction of either, would 
always enforce it, if it were definite and specific in averment, 
and the legatees were distinctly pointed out. The ordinary 
powers of either Court in settling disputes of suitors are 
abundant for this purpose. A bequest, for instance, to the 
great-grandchildren of A, who died in 1800, to be equally 
divided between them, might be a bequest to a large number 
of people, but the proper Court, if the amount of the legacy 
were certain, would have no want of power to enforce it, be- 
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cause the objects of the testator’s bounty are definitely and 
specifically pointed out and capable of exact ascertainment. 
Nor would it make any difference that the motives of the 
testator were his kinship to said grandchildren, or charity 
for them, or whether they were poor or rich. 

The special chancery jurisdiction over charitable bequests 
' grows out of the rule that, in cases of private right, Courts 
will not enforce uncertainties, and that the parties at interest 
must be capable of definite ascertainment. It is of the very 
nature of a charity that this is impossible, and from the most 
ancient times Courts of chancery in England have applied 
very different rules in determining the validity of charitable 
bequests from the rules applied to such as were not charita- 
ble. A less degree of certainty as to the objects of the be- 
quest, and as to the mode of its application has been required 
than was requisite in other bequests. It is of the very es- 
sence of a charitable bequest that the objects to be benefited 
shall be to some extent indefinite. Mr. Justice Grey, in 
Jackson vs. Philips, 14th Allen, 556, gives the following 
as the definition of a charity so far as the objects of it are 
concerned : “ A charity in a legal sense may be more fully 
defined asa gift to be applied (consistently with existing 
laws) for the benefit of an indefinite. number of persons.” 
And in Fontaine vs. Ravenel, 17th Howard, 384, Judge 
McLean, in delivering the opinion of the Court, says: “ It 
is no charity to give to a friend. In the books it is said that 
the thing becomes a charity when the uncertainty of the re- 
cipient begins.” And in Salstonsal vs. Sanders, 11th Allen, 
456, the Court says: “It is the number and indefiniteness 
of the objects which is the essential element of a charity.” 
And this for the very simple reason that if the amount be 
certain, and the persons to take be certain, the bequest has 
nothing in it outside of the ordinary jurisdiction of Courts 
of chancery over trusts or of Courts of law over legacies: 
Blanford vs. Fackerell, 4 Brown Chan., 394, 1 John, 612; 
Liley vs. Huy, 1 Hare, 580. 

It follows, therefore, that when the framers of our Code 
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declared our Courts of chancery to have jurisdiction to en- 
force charitable bequests, declared what were charities and 
recognized the doctrine of Oy-pres, they intended to say 
something more than that Courts of equity could enforce 
trusts. There was no propriety in giving this special juris- 
diction if a bequest, for charitable purposes, to be valid, 
must have the same certainty and definiteness as to its objects 
and mode of division, as bequests, not for charitable pur- 
poses. There was no reason for defining charitable purposes 
if bequests of that character must have the same definiteness 
and certainty as bequests for other purposes. Since nobody 
for a moment ever supposed there was any trouble in en- 
forcing a definite and specific bequest simply because the 
testator’s motives for making it were charitable. All be- 
quests are charities, in so far as they are without considera- 
tion. They are bounties, gifts, and dependent upon the 
simple will of the testator. It seems, therefore, incontestible 
that the words “ definite and specific,” used in this section of 
the Code are to be understood in connection with the other 
words used, to-wit: “charitable bequests.” Since to give 
them the same meaning as though they were used in connec- 
tion with other bequests would be to make the law absyrd. 

We are, therefore, to look for the proper meaning of these 
words to the fathers of the law; we are to go for the proper 
sense of them, when applied to charitable bequests, to the 
English Chancery Decisions, as provided by section 3045 of 
the Code. ‘There were, according to these decisions, two 
classes of charitable bequests, to-wit: bequests to “charity” 
indefinitely, or for “religion” or “pious uses” indefinitely, 
or for “education” and other bequests; when, though there 
was a clearly expressed charitable intention, there was a total 
want of any special objects, and a total failure to fix any 
means by which the objects should be pointed out or the fund 
applied. In such cases, Courts of chancery in England, as 
such, had no power to carry them into effect. The charity 
was not, however, allowed to fail. The king, under his 
sign manual, declared the objects and pointed the mode of 
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application, or the Lord Chancellor, not as a Judge but in- 
stead of the king, did the same: 1 Jarman on Wills, 224. 
See, also, Perry on Trusts, section 729, and the cases cited. 
But if the general objects of the bequest were pointed out, 
or if the testator had fixed any means for doing so, as by the 
appointment of trustees for such purpose, Courts of chancery 
treated the bequest as one sufficiently definite and specific for 
judicial cognizance and carried it into effect, notwithstanding 
there might remain some indefiniteness and uncertainty. The 
Chancellor referred the case to the Master to devise a scheme 
by which any such uncertainties should be determined. Thus 
a gift to “the poor”: Legge vs. Asgill, Turn & Russ., 265; 
49 Maine, 288; toa particular parish or place: 9 Allen; 2 
Sanford’s Chancery, 46; 2 Iredell’s Equity, 210; 13 Allen, 
474; 1 Beav., 370; 5 Beav., 289; or to the widows and or- 
phans of a parish; 2 Sim. & G., 93; or a gift to a church to 
be laid out in bread for the poor: 17 Sergeant & Rawle, 88; 
were all held good. The distinction would seem to be this: 
If the bequest be to charity generally, or to religion and edu- 
cation generally, the jurisdiction was not in the Court, as 
such, to carry into effect; but if the objects of the gift were 
stated, though only generally, or if there were a trustee ap- 
pointed, the Court would supply the want of definiteness in 
the object or would compel the trustee to carry out the gen- 
eral intent of the testator: See Perry on Trusts, sec. 719. 
Assuming, therefore, that by the words “definite and spe- 
cific” our Code means such as by the usual practice in Chan- 
cery Courts are held to be “definite and specific,” we think 
the words of this bequest come within the rule. Here is a 
trustee, and here are the objects—the Inferior Court and the 
poor children of Greene county. It is true there is some in- 
definiteness in the objects, since the word poor and the word 
children are both to some extent indefinite. But as we have 
seen, if such an indefiniteness is to make the bequest illegal 
for want of certainty, then all charities must fail, since, in the 
very nature of them, this kind of indefiniteness must exist. 
An examination of the authorities will, however, clearly 
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show that such a bequest as this has uniformly been held to 
be sufficiently certain for the exercise of that peculiar juris- 
diction which the Courts of chancery, as such, undertake to 
exercise over charitable bequests: See Story’s Equity, sec- 
tions 1164-5; Hill on Trustees, 81, 128, 452; Perry on 
Trusts, 719 e¢ seg.; Vidal vs. Gerard’s executors, 2 Hare, 
127; 7 B. Monroe, 611; Williams vs. Pearson, 38 Alabama, 
299. 

Without doubt there has been, until within a few years, 
some confusion in the minds of even Judges upon this 
subject. It has been sometimes supposed that the whole 
jurisdiction of Chancery in England over this subject was 
only a branch of the King’s prerogative and not a judicial 
function at all, and again it has been thought that the juris- 
diction was wholly derived from the 43d Elizabeth. But it 
is now well settled that it is only that branch of the jurisdic- 
tion which undertakes to carry into effect charities generally 
where there are no trustees, which is prerogative, and that 
when trustees are appointed, or where the objects of the ehar- 
ity are pointed out, even generally, then the Court acts by its 
inherent power over trusts; but from the nature of the sub- 
ject-matter it does not require the same degree of definite- 
ness and certainty as it would if the bequest were not chari- 
table: See Perry on Trusts, sections 690, 748. 

We see no difficulty in the Inferior Court of Greene county 
devising a scheme, in accordance with the manifest intent of 
the testator, and carrying it out faithfully. If the Court 
should fail or should itself need judicial aid, the Court of 
Chancery has power here to appoint a Master to devise a 
proper scheme for carrying the bequest into effect. 

Judgment reversed. 





ATLANTA, JULY TERM, 1872. 
Clark vs. Thurmond. - 


JoHNn C. CLarK and Susan J. CxiaRK, plaintiffs in error, 
vs. JESSE M. THuRMoND, defendant in error. 


An award having been made the judgment of the Court without objec- 
tion, equity will not interfere to set it aside on account of fraud in the 
original cause of action, or of fraud in obtaining the ccmplainant’s 
consent to the arbitration, where all the facts were known at the time 
of the motion to make the award the judgment of the Court. (R.) 


Res adjudicata. Before Judge Knieut. Lumpkin Supe- 
rior Court. April Term, 1872. 


Jesse M. Thurmond filed his bill containg substantially 
the following allegations: ‘That he is the owner of a certain 
tract of land and of certain personalty situated in the county 
of Lumpkin; that he has heretofore been subject to the use 
of intoxicating liquors; that John C. and Susan J. Clark, 
knowing his infirmity in this respect, and intending to injure 
and defraud him, did, on the ... day of October, 1869, by 


artful and unlawful means, induce him to become drunk, so 
that he was wholly incapacitated to attend to business, and 
whilst he was in this condition, obtained a deed from him to 
said land, and also some pretended evidence that he had sold 
to them the aforesaid personalty, which pretended convey- 
ances were based upon no consideration whatever; that John 
C. and Susan J. Clark, for the purpose of giving semblance 
of right to said illegal transaction, by the same artful means 
aforesaid, procured his consent to arbitrate the questions in 
dispute with respect to said property, and that an arbitration 
was had and an award rendered against him, to which award 
he intended to file his exceptions, on the ground that said 
award was illegal for the reason that the aforesaid convey- 
ances were obtained upon no consideration, and by the fraud- 
ulent means already set forth; that said award was made the 
judgment of the Court by the false representations of John C. 
and Susan J. Clark that he was fully satisfied with said 
award and judgment; that he remained in possession of said 
property and is still in the possession of the same, but that 
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Joho C. and Susan J. Clark, with divers other persons, came 
to his house and threatened to eject him and his family, to- 
gether with all of his property, unless he would acknowledge 
himself the tenant of said Susan J. Clark and pay to her rent; 
that he signed said acknowledgment under the aforesaid du- 
ress; that under the aforesaid fraudulent claims, said John 
C. and Susan J. Clark went into the corn field and took 
away one hundred bushels, more or less, of his corn, of the 
value of seventy-five cents per bushel, for which he prays an 
account; that he prays the writ of injunction may issue re- 
straining John C. and Susan J. Clark from any and all 
further disturbance or interference with his free use, possess- 
sion and enjoyment of said property and the rents, issues and 
profits thereof; prays further that all deeds and bills of sale 
may be declared null and void; that said lands and tene- 
ments be decreed his property, together with the rents, issues 
and profits; that said award and judgment be annulled and 
set aside; that the personalty be decreed his property; that 
said attornment be declared null and void; that the writ of 
subpcena may issue. 

To this bill plaintiffs in error demurred, which demurrer 
was overruled, and said judgment is assigned as error. 


R. A. QUILLIAN, for plaintiffs in error. 
Wier Boyp, for defendant. 


Warner, Chief Justice. 


This was a bill filed by the complainant against the defend- 
ants toset aside an award. The defendants demurred to the 
bill, which the Court overruled, and the defendants excepted. 
The award of the arbitrators was made the judgment of the 
Superior Court, and according to the repeated rulings of this 
Court the allegations in the complainant’s bill are not suffi- 
cient to authorize a Court of equity to interfere and set 
aside that judgment. 

Let the judgment of the Court below be reversed. 
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Field et al. vs. Martin. 


JoHN D. Fiexp e¢ al., plaintiffs in error, vs. Martua C. 
MARTIN, administratrix, defendant in error. 


Where F. and N. purchased land jointly from M., giving their notes for 
the purchase money and taking his bond for titles, and F. paid the 
whole of the purchase money, and N. having died, F. demanded the 
titles to be made to himself, and brought suit on the bond in the names 
of F. and N. for F.’s use: 

Held, That as the purchase was joint and the bond joint, it was no 
breach of the bond to refuse to make titles to F. alone. 

Held, further, That the suit could not be maintained in the name of F. 
and N. for the use of F., N. being dead. 


Complaint on bond for title. Breach. Party. Before 
Judge Knicur. Lumpkin Superior Court. April Term, 
1872. 


John D. Field, Jr., suing for himself and David Nichols, 
for the use of John D. Field, Jr., brought complaint against 
Martha C. Martin, as administratrix upon the estate of Wil- 
liam Martin, deceased, upon a bond for title made by William 
Martin on November 6th, 1847, obligating himself in the 
sum of three hundred dollars to John D. Field, Jr., and 
David Nichols, conditioned to make title to certain land, on 
the payment of certain notes for the purchase money. 

The defendant pleaded the general issue, statute of limita- 
tions, set-off, release and former judgment. 

It appeared, from the evidence, that John D. Field, Jr., 
had paid the purchase money for the property set forth in 
the bond and had demanded of defendant-a deed ; that David 
Nichols was drowned in 1851 or 1852. 

The jury returned a verdict for the plaintiffs. 

The defendant moved for a new trial upon the following 
amongst other grounds : 

“ Because the Court erred in refusing defendant’s motion 
to dismiss the action on the ground that David Nichols was 
dead at the commencement of the suit.” 

The Court set aside the verdict and ordered a new trial; 
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whereupon plaintiffs in error excepted and assigns said de- 
cision as error. 


R. A. QUILLIAN ; WIER Boyp, for plaintiffs in error. 
H. P. Bgxu, for defendant. 


McCay, Judge. 


The purchase of this land by Field and Nichols from Mar- 
tin was a joint purchase, according to the bond and note, and 
there is nothing in the evidence to contradict this. As soon 
as the papers were executed, the vendees became jointly in- 
terested in the land, according to the bargain. That one of 
them has paid all the money does not alter their relative legal 
rights to the land. The bond was to both, the obligation to 
make the title is to both, and a title to one would not have 
been a compliance with the obligation of the bond. This is 
what was demanded by Field, and this is what the defendant 
refused to perform. There was no proof of a breach of the 
bond. The demand of Fields was not in accordance with 
its terms, and a compliance with the demand would have left 
the obligor subject to an action on the part of Nichols or his 
representatives. 

We will not say that Field may not, as survivor, bring an 
action on the bond, but he must show a breach of the bond, 
to-wit: a refusal to make titles according to its terms, or 
show some consent or agreement, on the part of Nichols, that 
a title to Field, alone, will satisfy the bond. 

Very clearly, this case cannot go on in Nichols’ name if 
he be dead. If his name is important for any purpose and 
he be dead, the suit cannot go to judgment. A dead man 
cannot be a party to a suit. 

Judgment affirmed. 
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Groover e¢ al. vs. King. 


Nancy Groover ef al., plaintiffs in error, vs. JAMES Kina, 
defendant in error. 






1. A paper, signed by the Ordinary, purporting to grant to an adminis- 
trator leave to sell the land of the estate which he represented, which 
had never been recorded or entered on the minutes of the Court, and 
without proof that such order had been granted, at a regular term of 
the Court of Ordinary, is inadmissible in evidence. (R.) 

2. The recital in an administrator’s deed, executed on the 3d day of 
December, 1861, that leave to sell the land was granted in November 
last past, is notice to the purchaser that the requirement of the law, as 
to forty days’ public notice of the sale, had not been complied with. 
(R.) 

8. Although the minor heirs of the intestate may have had a guardian 
who receipted to the administrator for their portion of the proceeds of 
the land, without any knowledge of the illegality of the sale, yet they 
were not estopped from asserting their claim to the land, when they 
obtained a knowledge of such illegal sale, they accounting for the 
money received. (R.) 

4. Estoppels are not favored by the Courts. 




















(R.) 









Order for sale of land from Court of Ordinary. Notice. 
Administrator’s sale. Recitals in deed. Estoppel. Before 
Judge ALEXANDER. Brooks Superior Court. May Term, 
1871. 












Nancy Groover, widow of Josiah Groover, deceased, Rich- 
ard D. Harris and his wife Charlotte, formerly Charlotte 
Groover, and daughter of said Josiah Groover, deceased, 
James M. Rushin and Julia his wife, daughter of said 
Josiah, Axon J. Moody and Frances his wife, daughter 
of said Josiah, Agnes Groover, Solomon Groover, Moses 
Groover, Josiah Groover, Ellen Groover, and Jane Groover, 
minor children of said Josiah Groover, deceased, filed their 
bill against James King containing substantially the fol- 
lowing allegations: that Josiah Groover, died in Novem- 
ber, 1850, leaving considerable real and personal estate ; that 
Asa Kemp was appointed administrator upon the estate of 
said Josiah illegally, without notice, and when there was 
already a legally appointed administrator upon said estate ; 
that said Kemp made application for leave to sell all the 
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real estate, as appears from a deed executed by said Kemp 
as administrator on December 3d, 1861, conveying to James 
King two lots of land situate in the fourteenth district of 
Brooks county, and known as lots numbers sixty-five and 
sixty-six, containing nine hundred and eighty acres, more or 
less, with the exception of forty acres of lot number sixty- 
five and thirty acres from lot number sixty-six ; that said 
deed contains the following recital : ‘‘ Whereas, the Ordinary 
of said county of Brooks did, at his Court, holden in the 
month of November last past, empower the said Asa Kemp, 
as administrator as aforesaid, to sell and dispose of the real 
estate of said Josiah Groover, deceased ;” that the records of 
the Court of Ordinary fail to show any application for leave 
to sell, or any order authorizing the sale; that said Kemp il- 
legally exposed said lots for sale, with other lots, one of 
which, to-wit: number twenty, in the fourteenth district, said 
administrator became the purchaser through one John A, 
McIntosh ; that said pretended administrator did sell the two 
lots set forth in said deed to James King, who became the 
purchaser with the knowledge that said lands had not been 
advertised forty days as required by law after an order was 
passed granting leave to sell the same, if any such was 
passed ; that said deed, bearing date December 3d, 1871, 
recites that said sale was effected “on the first Tuesday of 
this present month ;” that said James King purchased said 
land and received said deed with the fact appearing upon 
the face of the same; that forty days’ notice could not have 
been, and was not given of the sale; that said James King 
gave his notes for said land, and finding them in the posses- 
sion of Nancy Groover, guardian of the minor children of 
said Josiah Groover, deceased, by intimidation and fraud, 
operating upon her fears, through the assistance of others 
having an undue influence over her, induced her to take 
spurious money, or that which was really worthless, stating ° 
if she did not she would get nothing; that said King had 
twice before, in the year 1864, applied to said Nancy Groover 
to take said spurious money, which she refused ; that after- 
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ward King brought one Joshua Groover, in whom said 
Nancy had great confidence, to see her, and they together 
represented to her that it was best to take the Confederate 
money ; that this interview was in the latter part of 1864 
or first of 1865; that said Nancy Groover, under these 
fraudulent representations, received the money, and still has 
the same in her possession. Prayer: that James King be 
enjoined from selling said land or from encumbering the 
same, and from committing waste; that a Receiver be ap- 
pointed to take charge of the said land and to receive the 
rents, issues and profits thereof; that King may account for 
waste committed, and for the rents, issues and profits ; that 
said deed from Asa Kemp, administrator to said King, may 
be decreed to be delivered up and canceled as fraudulent, 
illegal and void, or that said King be decreed to pay the 
purchase money as mentioned in said deed, with interest 
thereon ; that King be compelled to deliver up the possession 
of said land. 

The defendant, James King, answered the bill substan- 
tially as follows: that James M. Rushin was the first admin- 
istrator of said Josiah Groover, deceased ; that said adminis- 
trator advertised notice of application for leave to sell said 
land in the Thomasville Enterprise, the proper gazette for 
that purpose, on April 15th, 1861; that the leave to sell was 
considered as granted, as none of the complainants or of the 
creditors of said Josiah, deceased, interposed objections; that 
the formal order was not drawn up until it was called for at 
the ensuing November Term of said Court of Ordinary ; 
that the formal order was dated November 4th, 1861; that 
said James M. Rushin proceeded, on October 16th, 1861, to 
publish notice of the sale of said lands; that the aforesaid 
notices and orders of the Ordinary were had at the instance 
of said James M. Rushin, one of the complainants; that 
said James M. Rushin applied for letters of dismission on 
July 24th, 1861, and that notice was given to all persons 
concerned to show cause to the contrary on the first Monday 
in October, 1861; that said Asa Kemp, on thesaid July 24th, 
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1861, applied for letters of administration on said estate, as 
successor of said Rushin, of which application notice was duly 
published ; that said Rushin was duly dismissed and said 
Kemp appointed ; that said appointment was made by the ex- 
press assent of complainants; that the order for the sale of 
lands, granted to Rushin while administrator, enured to 
Kemp, as his successor, by operation of law; that the notice 
given by said Rushin of said sale was sufficient in law for the 
sale by Kemp; that said sale did take place on the first Tues- 
day in December, 1861, and defendant became the purchaser 
of lots sixty-five and sixty-six, with certain exceptions, as set 
forth in the bill, at the price of $9,121, which, at the time of 
the sale, was regarded as a very large price ; that defendant de- 
nies that there was any violation of law by the said Kemp in 
the said sale, and that he had any notice whatsoever of any 
illegal step taken, or any irregularity committed by said 
Kemp in said sale, whether appearing upon the face of said 
deed or otherwise, but that defendant purchased in good faith ; 
that Nancy Groover, one of the complainants, and others, 
purchased at said sale, without any question as to its legality ; 
that said sale took place during the late war, when there was 
great confusion and interruption in the Courts of the country, 
and it would be contrary to public policy and disastrous to 
the country to hold that any irregularity would vitiate the 
sale ; that defendant took possession and made large improve- 
ments thereon to the value of $3,000, or other large sum ; 
that defendant has been in continuous possession more than 
seven years, relying upon said title, as was well known to 
complainants ; that no waste has been committed, but, on the 
contrary, the improvements have largely enhanced the value 
of said lands ; that defendant gave his notes for the purchase 
money in sums of $1,000, with personal security ; that one 
of said notes was delivered by said Kemp to R. D. Harris, 
one of the complainants, who received it as his part of the 
proceeds of said estate, and that defendant has paid said note 
to said Harris in full, and that said Harris has no further 
claim upon him or upon said lands; that another of said 











ATLANTA, JULY TERM, 1872. 105 
Groover et al. vs. King. 


notes was paid by Kemp to James M. Rushin, one of the 
complainants, who received it as his distributive portion, 
which said note defendant has paid in full, and said Rushin 
has no further claim upon defendant or upon the land; that 
defendant found his other notes in the possession of said- 
Nancy Groover, one of the complainants, and insists that, 
she having accepted said notes from said Kemp, thereby rat- 
ified said sale, and cannot now deny its legality ; that defend- 
ant denies any and all manner of intimidation and fraudu- 
lent practices operating upon the fears of said Nancy Groover 
to induce her consent to his paying said notes, but, on the. 
contrary, alleges that she accepted payment of said notes. 
freely and deliberately, and that defendant took Joshua 
Groover to her house at the time of said payment solely for. 
the purpose of having said Joshua calculate the interest on, 
said notes, and any advice given by said Joshua to said Nancy 
was not at the instance or procurement of defendant; that 
defendant paid said Nancy all but one of said notes in Con- 
federate money, when said currency could be used to pur- 
chase such property as was not scarce, by reason of the war, 
to about as great an amount as could have been purchased 
with the currency of the country when said sale took place, 
or at any time since the war; that defendant procured a por- 
tion of said money by selling his cotton at twelve cents per 
pound, for the purpose of paying said notes; that Confed- 
erate money, at the time of the payment aforesaid, was the 
only currency in the country, and universally received in sat- 
isfaction of debts contracted before or during the said war; 
that said currency was, by law, then receivable in payment 
of debts due to administrators, executors and guardians, and 
payments made to such trustees during the war have been 
since confirmed by the Legislature ; that the last payment was 
made to said Nancy about or during the month of May, 1863, 
in currency, as stated, and by the substitution of a note made 
by one Willis A. King for $1,000, and indorsed by this de- 
fendant, which note was long since paid by said King; that 
if the said notes had not been paid, they would be subject to 


Vor. xuvr. 8. 
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the Act entitled an Act for the relief of debtors, etc., and 
defendant insists upon the benefit of said Act; that on the 

, 18..., said Asa Kemp made his return of 
a full and final settlement with the distributees of said estate 
to the Court of Ordinary of said county, and applied for 
letters of dismission from the said administration ; that notice 
of such application was published in terms.of the law, and 
that no objections were filed by any of said parties, or any 
person whatever, either to the final settlement or to the ap- 
plication for letters of dismission, and that, at the January 
Term, 1864, of said Court of Ordinary, said Kemp was duly 
dismissed from said administration. 

Upon the trial, under the charge of the Court, the jury 
returned a verdict for the defendant. The complainants 
moved for a new trial, upon the following grounds, to-wit: 

Ist. Because the jury found contrary to law. 

2d. Because the jury found contrary to the evidence. 

3d. Because the verdict of the jury is decidedly and 
strongly against the weight of evidence. 

4th. Because the Court erred in allowing defendant to put 
in evidence the letters of administration of Asa Kemp, when 
it appeared from the minutes of the Court of Ordinary of 
said county of Brooks that there was no order of said Court 
of Ordinary dismissing James M. Rushin, a former adminis- 
trator, and no order on said minutes appointing said Kemp 
administrator. 

5th. Because the Court erred in allowing defendant to put 
in evidence what purported to be an order for the sale of the 
land, brought into Court by defendant, and which had never 
been recorded, had no seal, and without evidence that it had 
been passed in term time; when no such order appeared on 
the minutes of the Court of Ordinary, the same not being a 
certified copy of any order, and upon the statement of the 
witness, Kemp, that the order had been written by the Ordi- 
nary in 1861, on November 4th, and had been retained by 
him until after the suit was commenced in 1869. 

6th. Because the Court allowed the defendant to put in 
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evidence the returns made by said Asa Kemp, when it did 
not appear that he was ever legally appointed such adminis- 
trator by an order of the Court of Ordinary of said county. 

7th. Because the Court failed to charge (counsel in argu- 
ment having so requested,) “that if King bought with notice 
that the sale was illegal, then he was a trustee for complain- 
ants and should account for the land to them in this suit.” 

8th: Because the Court failed to charge the jury, “that if 
King had notice in any way, by the deed or ‘otherwise, that 
the sale was not made in the manner prescribed by law, that 
it conveyed no title to defendant.” 

9th. Because the Court erred in charging, “ that the Ordi- 
nary was presumed to have discharged his duty in issuing 
the letters of administration to Asa Kemp, though such pre- 
sumption might be rebutted by proof,’’ when it appeared by 
the minutes of the Court of Ordinary that no order had ever 
been passed appointing said Kemp administrator. 

10th. Because the Court charged “that a receipt in full of 
the distributive share of the estate, including the proceeds of 
the land sold by the administrator and specifically returned 
to the Ordinary, and the deed recorded in the proper county 
within the twelve months, will estop the heirs-at-law from 
setting up title adverse to the title of the purchaser, especially 
when the heirs were of full age at the time of the sale, and 
the administrator had been discharged from the trust, under - 
citation issued and published for the purpose.” 

11th. Because the Court erred in charging, “that if the 
minors had a guardian at the time, they were estopped.” 

12th. Because the Court failed to charge, “that if the plain- 
tiffs or their guardian had no notice of the want of legal auth- 
ority to sell the land by the administrator at the time of the 
sale, then the plaintiffs were not estopped.” 

13th. Because the Court erred in charging, “that if the rep- 
resentations of the defendant related to facts, and they were 
untrue, that there was fraud ; but if the representations rela- 
ted to mere opinions, of which both parties could judge, 
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although those opinions might afterwards prove to be incor- 
rect, then there was no fraud.” 


All the facts necessary to a clear understanding of the de- 
cision of the Court are embraced in the bill, answer and mo- 
tion for a new trial, without an insertion of the evidence. 

The motion for a new trial was overruled and complain- 
ants excepted, assigning said ruling as error upon each of the 
grounds aforesaid. 


A. T. McIntyre; Hunter & McCatx; James L. Szw- 
ARD, for plaintiffs in error. 


HansELL & Hanseit_; H. G. Turner; S. 8S. K1inos- 
BURY, for defendant. 


Warner, Chief Justice. 


This was a bill filed by the complainants against the de- 
fendant to set aside a sale of certain described lands. pur- 
chased by the defendant at an administrator’s sale on the 3d 
day of December, 1861. On the trial of the case the jury 
found a verdict for the defendant. A motion was made for 
a new trial on the several grounds specified in the record. 
The Court overruled the motion, and the complainants ex- 
cepted. Whether the letters of administration of Kemp, 
offered in evidence, which were issued to him by the Ordi- 
nary upon the resignation of Rushin, could be collaterally 
attacked upon the ground set forth in the fourth assignment 
of error, this Court is not prepared to deliver an unanimous 
judgment, and we, therefore, express no opinion in relation 
to that question. In our judgment, the Court erred in ad- 
mitting in evidence the paper signed by the Ordinary pur- 
porting to grant leave to sell the land, brought into Court 
by the defendant, which had never been recorded, or entered 
on the minutes of the Court, and without evidence that such 
an order for the sale of the land had been granted by the 
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Court of Ordinary at a regular term of the Court. This 
administrator’s sale, as well as the other proceedings in rela- 
tion thereto, took place prior to the adoption of the Code, 
and must be controlled by the then existing law. The 
seventh section of the Act of 1852 declares that no order for 
the sale of real estate shall be granted except at a regular 
term of the Court of Ordinary. The action and proceedings 
of a Court of record must be shown by its records; that is 
the highest and best evidence of its action in relation to the 
subject-matter confided to its jurisdiction. It is not pre- 
tended that the records of the Court of Ordinary of Brooks 
county have been lost or destroyed, and there is nothing 
upon the records of that Court which. shows that an order 
for the sale of the land in controversy was ever granted by 
that Court, which was an indispensable prerequisite to divest 
the heirs of their title to the land and vest the same in the 
defendant as a purchaser thereof at the administrator’s sale. 
The Act of 1852 also declares that forty days’ public notice 
of the sale of the land should have been given by the ad- 
ministrator after leave had been granted by the Court of 
Ordinary to sell it. The pretended order for the sale of the 
land, offered in evidence in this case, is dated 4th of Novem- 
ber, 1861, and the sale took place on the first Tuesday in 
December, 1861, twenty-nine days only after the pretended 
order of the Court bears date. The deed made by the ad- 
ministrator to the defendant recites that leave to sell the 
land was granted in November last past, before the making 
and delivery of the deed to him, on the 3d day of December, 
1861, so that the defendant had notice, on the face of his 
deed, that the requirement of the law, in that particular at 
least, had not been complied with so as to make it a legal 
and valid sale. 

Although the minor heirs of the intestate may have had a 
guardian, and that guardian may have receipted to the ad- 
ministrator for their share of the proceeds of the sale of the 
land without any knowledge of the illegality of the sale, as 
the evidence in the record shows, they were not estopped 
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from asserting their claim to the land when they obtained a 
knowledge of such illegal sale, and it was error in the Court 
to charge the jury that they were estopped. Estoppels are 
not generally favored by the Courts, and it would be a very 
harsh rule to establish that the minor heirs in this case were 
estopped when their guardian had no knowledge of the ille- 
gality of the sale of the land. But in electing to set aside 
the sale they must account for what they have received from 
the sale of the land: they cannot have the land and retain 
the proceeds of the sale thereof. 

Let the judgment of the Court below be reversed and a 
new trial ordered. 


JoHN N. MonTGOMERY AND RuFrus M. MERONEY, execu- 
tors, plaintiffs in error, vs. J. W. AND S. W. Pruitt e al., 


defendants in error. 


It is not necessary that the declaration shall affirmatively show a case to 
be within the exceptions mentioned in the 14th section of the Act of 
October 13th, 1870, to excuse the filing of the affidavit required by the 

* 2d section of the Act. It is sufficient, if the facts be made to appear 
to the Court by proof. 


Relief Act of 1870. Exceptions. Before Judge Davis. 
Clarke Superior Court. August Term, 1871. 


John N. Montgomery and Rufus M. Meroney, as execu- 
tors of Robert W. Pruitt, deceased, brought complaint against 
J. W. and 8. W. Pruitt, principals, and T. A. Neal and W. 
B. Burns, securities, on a note made prior to June Ist, 1865, 
for $6,000. 

When the case was called, defendants moved to dismiss it, 
because no affidavit had been filed as to the payment of taxes, 
under the Relief Act of 1870. 

Counsel for plaintiffs stated that the note sued on belonged 
to a minor, who was the sole legatee, under the will of Rob- 
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ert W. Pruitt, deceased, and offered to prove these facts to 
the Court. 

The Court dismissed the suit, holding that, as the declara- 
tion failed to aver facts, bringing the case within the [4th 
section of the Relief Act of 1870, an affidavit as to the pay- 
ment of taxes was necessary, to which decision plaintiffs in 
error excepted. 


Coss, Erwin & Coss, represented by THE REPORTER, for 
plaintiffs in error. 


G. McMILuay, for defendants. 


McCay, Judge. 


This suit was pending in the name of the executors of 
Robert Pruitt. It is no alteration of the allegations to show 
that the persons entitled to the estate are minors. The cause 
of action remains the same—no new parties are introduced. 
The executor sues, avowedly, as the trustee of those entitled, 
whoever they may be. Nor is there anything in the Act of 
October 13th, 1870, to require what is there provided, in ref- 
erence to the payment of taxes, to appear in the pleadings. 
Indeed, the very opposite would seem to follow, from the pro- 
visions of section 2d, that the defendant may make the inves- 
tigation provided for without a plea. The rights of the 
parties are not involved. It is the public whose interest is 
intended by the statute to be protected, and there would 
seem to be no necessity to make a record of the proceeding 
for the protection of either. 

We think the Court was wrong to require the amendment. 
It is sufficient to excuse the filing the affidavit, if the plain- 
tiffs show, by proof, that the case is within the exceptions. 
Judgment reversed. 









112 SUPREME COURT OF GEORGIA. 
Breed vs. Nagle. 


ABEL D. BREED, lessee, plaintiff in error, vs. Gustavus W. 
NAGLE, defendant in error. 


1, Where there was a written contract by which a railroad company 
leased its property to another, signed in duplicate, the company hav- 
ing one copy and the lessee the other, it is not competent to prove the 
contents of said instrument upon the statement of the witness that he 
had applied to the officers of the company in New York for their copy 
and had failed to obtain it, as it was mislaid, but had not applied to 
the lessee for his copy, the proof being offered in a proceeding against 
said lessee. (R.) 

2. The laborer or mechanic who does the work and furnishes the mate- 
rials, is the person entitled to a lien upon the property of his employer 
under the provisions of the Act of 1869. (R.) 

8. The laborer or mechanic is not entitled to a lien on any greater in- 
terest in the property than his employer had at the time the work was 
done or the materials furnished. (R.) 

4, An immaterial error is no ground of new trial. (R.) 


Mechanic’s lien. Secondary evidence. New trial. Before 
Judge Parrott. Gordon county. At Chambers. Novem- 


ber 18th, 1871. 


Gustavus W. Nagle commenced the statutory proceedings 
as a mechanic, against Abel D. Breed, as the lessee of the 
Selma, Rome and Dalton Railroad, for the sum of $7,453 03, 
for labor done and materials furnished in the construction of 
said railroad in the county of Gordon. 

The execution based on the aforesaid proceedings was 
levied “on the track and roadbed of the Selma, Rome and 
Dalton Railroad, lying within said county of Gordon, and 
also upon the bridges, piers, abutments, etc., upon said road, 
lying in Gordon county, in favor of Gustavus W. Nagle vs. 
A. D. Breed, lessee of Selma, Rome and Dalton Railroad,” 
on November 2d, 1870. 

The defendant filed an affidavit of illegality upon the fol- 
lowing grounds, to-wit : 

Ist. Because no contract was ever made with defendant by 
plaintiff. 

2d. Because plaintiff is a contractor and not a mechanic. 
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3d. Because plaintiff’s lien, if he has any, exists by virtue 
of the proper record of his lien in the Clerk’s office of the 
Superior Court, and can only be enforced by ordinary suit at 
law. 

Upon the trial Daniel S. Printup, Esq., a witness for the 
defendant, testified as follows, to-wit: There was a written 
contract between the Selma, Rome and Dalton Railroad 
Company and A. D. Breed, signed in duplicate, Breed tak- 
ing one copy and the officers of the road the other. Witness 
had, at some time, but not with reference to this case, applied 
to the officers of the road in New York for their copy but it 
was mislaid and he had failed to get it. He had not applied 
to Breed, who resides in the State of Ohio, for his copy. 

Plaintiff, at this point, objected to the witness’ stating the 
contents of said contract. The objection was overruled, and 
plaintiff excepted. 

The Court charged the jury as follows, to-wit: “If you 
are satisfied, from the evidence, that Nagle did the work as 
a mechanic for Breed, and that he was the lessee of the road, 
he would be entitled to a verdict. If you think, from the 
evidence, that plaintiff did not perform the work, and that 
Breed was not the lessee of the road at the time the work 
was done, you will find for the defendant. If the evidence 
shows that Nagle was the contractor merely, and not the me- 
chanie, then, as a contractor, he would not have a right to 
enforce his claim in this way. A mechanic may be a con- 
tractor, and if he does work as a mechanic (for others and 
himself as contractors) for a railroad company, he would 
be entitled to enforce his lien as a mechanic. A mechanic’s 
lien is recognized by the Constitution ; such a lien attaches 
at the time the labor is performed and the material furnished. 
The affidavit, the order of the Judge, the execution, are the 
means simply by which the lien is enforced.” 

The jury returned a verdict for the defendant. The plain- 
tiff moved for a new trial upon the following, among other 
grounds, to-wit : 

Ist. Because the Court erred in admitting the testimony 
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of Daniel 8. Printup, Esq., as to the contents of said written 
contract. 
2d. Because the verdict was contrary to law and the charge 
of the Court. : 
3d. Because the verdict was contrary to the evidence. 
The Court sustained the motion and ordered a new trial. 
Defendant excepted and assigns said rulings-as error. 


PrintuP & Foucue, for plaintiff in error. A contractor 
has no lien: Footman vs. Pussey, Jones & Co., decided Jan- 
uary Term, 1872. Nagle’s lien, if he has any, is upon the 
property of his employer, viz: Breed’s leasehold interest : 
Ga. Cons., Art. I., sec. 30; Acts of 1869, 135; 11 Ga. R., 
45; 19 Ga. R., 45; 1 Redf. on Rs., 443; 31 Vt. R., 214; 13 
Ind. R., 67; 37 Barb., 205. A railroad cannot be levied on 
and sold in detached parcels: 9 Ga. R., 377; 2 Redf., 545; 
13 Sergt. and R., 210; 9 Watts aid Serg. R., 27; 24 How- 
ard R., 257. 


ALEXANDER & WRIGHT, represented by W. H. DaByey, 
for defendant. 


Warner, Chief Justice. 


The only error assigned to the judgment of the Court be- 
low is the granting a new trial. Although the testimony of 
Printup, as to the contents of the written contract, was im- 
properly admitted, still, in our judgment, the verdict was 
right, under the evidence and the law applicable thereto, in- 
dependent of Printup’s testimony. The laborer or mechanic 
who does the work for his employer, and furnishes the mate- 
rials, is the person who is entitled to the lien upon the prop- 
erty of his employer, under the provisions of the Act of 
1869, and then he is not entitled to a lien on any greater in- 
terest in that property than his employer had in it at the 
time the work was done thereon ; his lien is upon the property 
of his employer for the labor done and materials furnished, 
under the provisions of the Act. The property levied on to 
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satisfy the plaintiff’s lien by the sheriff does not appear, by 
the sheriff’s entry on the fi. fa., to have been levied upon as 
the property of the defendant therein, or that he had any in- 
terest in the property levied on. If the defendant was the 
lessee of the railroad, and not the owner of it, then his in- 
terest as such lessee of the road could only be levied on and 
sold for his debts and liabilities to the extent of such an in- 
terest as he had in it as such lessee. The verdict being right, 
under the law and facts of the case, it was error to grant the 


new trial. 
Let the judgment of the Court below be reversed. 


HaypEN Huaues, plaintiff in error, vs. Joan B. Coursey, 
defendant in error. 


1. On a motion for a new trial, on the ground of newly discovered evi- 
dence, the evidence is not cumulative if it refers to a material issue 
not made at the trial, either by the pleadings or the evidence. 

. When a case was dismissed in this Court for want of prosecution, and 
it appeared in a bill, filed in the Court below for a new trial, that the 
plaintiff’s counsel had been misled by a statement of the defendant’s 
counsel, to the effect that, under the rules of this Court, the case 
would be put at the heel of the whole docket, on agreement of coun- 
sel, and at the request of said defendant’s counsel, and solely for his 
convenience he had so agreed, and had, in consequence, not appeared 
at the calling of the case, all of which was admitted by said defend- 
ant’s counsel, who assumed the whole blame of the non-appearance, 
and admitted that the plaintiff was in no laches: 

Heid, That, as the motion for a new trial was meritorious, and the fault 
of its miscarriage was with the defendant in error, by his own admis- 
sion, the Court should have sanctioned the bill. 


Equity. Cumulative evidence. Misrepresentations. Tried 
Before Judge ALEXANDER. LaurensSuperior Court. Octo- 
ber Term, 1871. 


Hayden Hughes filed his bill against John B. Coursey, 
containing, substantially, the following allegations: That 
said Coursey brought an action for damages, from breach of 
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contract against complainant, and at the April Term, 1869, 
of Laurens Superior Court, a judgment was rendered for the 
plaintiff for $350, with interest and costs of suit; that com- 
plainant moved for a new trial, which motion was overruled at 
April Term, 1871; that a bill of exceptions to said decision 
was filed in accordance with the statute, and placed upon the 
docket of the Supreme Court for a hearing, at the June Term, 
1870, of said Court; that counsel was prepared to represent 
complainant inthe Supreme Court, but was prevented from so 
doing by representations of counsel for defendant ; that Rivers, 
counsel for complainant, was approached by Stanley, counsel 
for defendant, and urged to consent that said case might be 
placed at the heel of the docket of the Supreme Court, for, on 
account of the health of his (Stanley’s) wife, it would be very 
inconvenient for him to attend and argue said cause in its 
regular order; that he had recently had an interview with 
John Rutherford, Esq., an attorney of said Court, who stated 
that, under a rule of said Court, counsel could, by agreement, 
transfer a case to the heel of the docket, and all that was nec- 
essary to accomplish this end was to write to the Clerk, in- 
form him of the consent, and ask him to make the transfer ; 
complainant charges that his said counsel, acting under the 
aforesaid representations, and influenced wholly by a desire 
to accommodate his friend, Mr. Stanley, entered into the con- 
sent to postpone the case, believing, at the time, that such 
was the rule and practice of the Supreme Court in reference 
to the transfer of cases; that complainant’s counsel, under 
these circumstances, failed to attend the Supreme Court on 
the day said cause was called, in its order, and there being no 
one representing the plaintiff in error, the writ of error was 
dismissed ; prayer, that any further proceeding on the judg- 
ment or execution aforesaid be enjoined until the further 
order of the Court; that the verdict and judgment be set 
aside and a new trial awarded; that the writ of subpcena 
issue. 

Exhibit “A” contained the record of the suit in favor of 
John B. Coursey vs, Hayden Hughes. The declaration con- 
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tained, substantially, the following allegations: That on or 
about the second Monday in October, 1866, Hayden Hughes 
entered into a contract with petitioner for his services as over- 
seer or agent on said Hughes’ plantation for the year 1867, 
petitioner to be paid $500, and to be furnished with supplies 
of all kinds sufficient to maintain petitioner and his family, 
consisting of a wife and five children, for the year 1867; 
that petitioner prepared to enter the service of said Hughes, 
at great expense; that, after petitioner had entered upon his 
duties as aforesaid, to-wit: on January Ist, 1867, said Hughes 
ejected petitioner and his family from said plantation, to his 
damage $1,500. 

Hayden Hughes pleaded the general issue; further, that 
he contracted with plaintiff, upon condition that defendant 
could employ labor; that, afterward, plaintiff and defendant 
bad a full onteloesnnts and plaintiff left his service volunta- 
rily. 

The jury found a verdict for the plaintiff for $350 and 
cost. 

Exhibit “B” contained the proceedings in said cause after 
verdict substantially as follows, to-wit : 

Counsel for defendant moved for a new trial upon the fol- 
lowing grounds, to-wit : 

Ist. Because the verdict is contrary to law. 

2d. Because the verdict is contrary to evidence. 

3d. Because the verdict is'contrary to the evidence and 
the principles of justice and equity. 

4th. Because the verdict is decidedly and strongly against 
the weight of evidence. 

5th. Because of newly discovered evidence material to the 
case, 

In support of the last ground the affidavits of Nathan 
Jones, Elmira Hughes and John Hughes, to the effect that 
plaintiff had attempted to employ for his own place, for the 
year 1867, hands in the service of defendant, were appended. 

The Court overruled the motion for a new trial, and the 
defendant, Hayden Hughes, excepted. 
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The Court refused the injunction, and plaintiff in error 
excepted and assigns said ruling as error. 


Lyon, DeGRAFFENREID & Irvin; HANsELL & HAn- 
SELL, represented by B. H. Hitt; JoNaTHAN RIvERs, for 
plaintiff in error. 


No appearance for defendant. 
McCay, Judge. 


We are very reluctant to do anything looking toward a 
relaxation of the effect of the judgments of this Court. But 
no judgment, obtained in any Court, in favor of one whose 
fault produced the judgment ought in justice to stand. Not 
only the bill but the affidavit of the counsel of the defendant 
in error shows that the case was dismissed here in conse- 
quence of the fault of the defendant’s counsel. Mr. Rivers 
was ready to come here and give the case his attention. He 
did not come in consequence of the statements of Mr. Stan- 
ley, and solely to accommodate him. It seems outrageous 
that a judgment should go in favor of the defendant in error 
and to the profit and gain of such defendant when the whole 
fault was, as isadmitted, in him. As this seems a meritorious 
case, and the motion for new trial failed by the fault of the 
defendant, we, with some reluctance, reverse the judgment. 

If it be true, as the affidavits appended to the motion for 
a new trial show, that the plaintiff in the original suit was 
the cause, or a leading cause why Hughes was unable to get 
hands for the new year, it would bea very strong reply to 
his claim against Hughes. Nothing of this appeared in the 
pleadings or in the evidence at the trial, and it would, as we 
think, be a misuse of the word to call this cumulative testi- 
mony. True, it adds to the defenses Hughes has, but it is 
not evidence on the same line of defense set up by the plead- . 
ings and evidence at the trial. 

Judgment reversed. 
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Witiiam SATrerRFIELD, plaintiff in error, vs. A. SHwAB 
AND CoMPANY, defendants in error. 


The statute of limitations was suspended from December, 1860, to the 
first of December, 1861, and again from November 8th, 1865, to July, 
1868, and an account which became due in August, 1861, and was 
sued on July 13th, 1869, was not barred. (R.) 


Statute of limitations, Before Judge Parrott. Bartow 
Superior Court. March Term, 1872. 


For the facts of this case see the decision. 


JoHN W. WoFFoRD, represented by Henry Jackson & 
BrotuHeER, for plaintiff in error. 


WaRREN AKIN, for defendants. 


Warner, Chief Justice. 


The plaintiffs brought their action against the defendant 
on an open account for goods purchased in June, 1861, and 
which became due on the 21st of August, 1861. Suit was 
commenced on the 13th day of July, 1869. The defendant 
pleaded the statute of limitations in bar of the plaintiff’s 
right to recover. The jury, under the charge of the Court, 
found a verdict for the plaintiffs. The Court charged the 
jury that the statute of limitations was suspended from the 
month of December, 1860, to the 1st of December, 1861, 
and was again legally suspended on the 8th of November, 
1865, and did not commence to run again until the month 
of July, 1868, and that an account made in the year 1861, 
which became due in August of that year, and sued on the 
13th of. July, 1869, was not barred by the statute of limita- 
tions unless four years had elapsed from the 1st of December, 
1861, to the 8th of November, 1865, to which charge the 
defendant excepted. In our judgment, there was no error 
in the charge of the Court to the jury, and that the plain- 





120 # SUPREME COURT OF GEORGIA. 
Lopez vs. Downing et al. 


tiffs’ right of action was not barred by the statute of limita- 
tions, under the laws of this State. 
Let the judgment of the Court below be affirmed. 


x 


RicHArD Rog, casual ejector, and C. Lopez, tenant in pos- 
session, plaintiffs in error, vs. JoHN Dok, ex demise, LEM- 
VEL T. DownInG, administrator, et al., defendants in error. 


1. An action of ejectment is not strictly an action for a tort, but is a 

' mixed action, partly and nominally for a fort, but mainly to try title to 
land. 

2. Where, in a declaration in ejectment, the ouster is alleged as occur- 
ring since the Ist of June, 1865, but the proof shows the defendant to 
have been in possession before the Ist of June, 1865, the action is not 
barred by the Act of March 16th, 1869, because not brought within 
three months after the 16th March, 1869. 

8. No damages or mesne profits can be recovered behind the 1st of June, 
1865, but the defendant, if he defends by his possession under color 
alone, must show that possession to have been continued seven years. 
before bringing the suit. 


' Ejectment. Statute of Limitations. Mesne profits. Pre- 
scription. Tried before Judge HARRELL. Muscogee Supe- 
rior Court. May Term, 1871. 


John Doe, on the several demises of Lemuel T. Downing, 
as administrator of Sebastian Hoffman, deceased, of Felix 
McArdle, as administrator of Thomas Brassill, deceased, and 
of Catherine McArdle, brought ejectment for a lot of land 
in the city of Columbus, in the county of Muscogee, known 
as number seventy-seven, lying on the west side of Broad 
street, fronting easterly on said street, forty-five feet north 
and south, and extending back, westerly of the same width, 
one hundred and forty-seven feet ten inches, containing three- 
sixteenths of an acre, more or less, against Richard Roe, 
casual ejector, and C, Lopez, tenant in possession. The ouster 
is laid in the counts, under the first two demises, on January 
11th, 1864, and in the count, under the last, on October 11th, 
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1868. The declaration was filed in office on November 8th, 
1870. 

The defendants pleaded the general issue, and the statute 
of limitations. 

Upon the trial, the following evidence was introduced for 
the plaintiffs : 

Henry McCauley, sworn: Knew Thomas Brassill from 
1855 until his death, in 1868 ; Catherine McArdle is his only 
surviving sister; he had no brothers, wife or children. Am 
acquainted with the lot sued for; Sebastian Hoffman was in 
possession in 1855, and remained in possession until his death, 
which occurred about the beginning of the war; the rent 
since January Ist, 1867, was worth $200 per annum. Lopez 
was put in possession by Brassill about October 1st, 1863, 
and remained in possession until his death, in 1868. Wit- 
ness was present, in the spring or summer of 1866, when 
Brassill, in the presence of James O’Connor and witness, de- 
manded possession ef the lot of Lopez; Lopez refused to 
deliver possession ; witness was in possession of a part of the 
lot; did not deliver it up to Lopez; he gave it to witness, 
and afterwards took some proceedings to eject him; witness 
gave some kind of a bond, by which he held the land; the 
attorney for Lopez dismissed the case during a recess of Court. 

Plaintiff introduced a deed to the lot from William H, 
Harrell to Sebastian Hoffman, dated January 22d, 1840, re- 
corded January 24th, 1840. 

Also, letters of administration upon the estate of Sebastian 
Hoffman, issued to Lemuel T. Downing on January 14th, 
1862. 

Also, deed from Lemuel T. Downing, administrator, to 
Thomas Brassill, to said property, dated May 4th, 1863, re- 
corded September 14th, 1863. 

Also, letters of administration on the estate of Thomas 
Brassill, deceased, issued to Felix McArdle on December 7th, 
1868. 

Also, the execution docket, showing two executions against 
said Felix McArdle, administrator, dated January 30th, 1871, 


Vou. xtvr. 9. 
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based upon judgments rendered at the December Term, 1870, 
of Muscogee Superior Court, one for $54 35, principal, be- 
sides interest and costs, the other for $208 70, principal, 
besides interest and costs. 

Felix McArdle, sworn: Brassill put Lopez in posses- 
sion of the premises in dispute about October Ist, 1863; 
Catharine was always recognized as the sister of Thomas 
Brassill ; never heard him speak of half brothers and sisters ; 
witness had seen a man in the city of Columbus who passed 
for his father ; Hoffman died before the war ; thinks he lived 
on the lot in dispute when he died ; has known Brassill since 
1855. 

Plaintiff closed his case, and defendants introduced the 
following testimony : 

Gettinger, sworn: Lopez went in possession in 1863; 
does not know that he claimed the property as his own; he 
lived on the place; knew Brassill in his life ; never heard him 
say anything about buying the property. 

Sharp,sworn: Lopez went into possession in the fall 
of 1863 or first of 1864 ; he always claimed the lot as his own; 
witness went to Brassill to rent said property ; Brassil said 
he had nothing to do with it, as the lot belonged to Lopez; 
Lopez was present at the time, but was not in possession- 
Brassill said he bought the property for Lopez. 

8. H. Hill, sworn: Lopez was in possession in 1864, dur- 
ing Brassill’s life; witness inquired of Brassill, once in the 
presence of Lopez, what he asked for the place; Brassill 
responded that he had nothing to do with it, and that wit- 
ness must see the old man, pointing to Lopez, as the place 
belonged to him. 


Booher, sworn: Lopez went into possession in 1864, 
during the life of Brassill; witness asked Brassill if he would 
sell the place ; he responded that he could not sell it, as the 
place belonged to Lopez; witness asked him to see Lopez 
for witness, which he promised him to do. 

Plaintiff, in rebuttal, read in evidence a bill in equity, 
filed in office on April 14th, 1866, returnable to the May 
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Term, 1866, of Muscogee Superior Court, in which said C. 
Lopez was complainant, and Thomas Brassill defendant, 
containing substantially the following allegations : 

That in 1861 complainant formed a partnership with de- 
fendant for the purpose of manufacturing cigars and the 
purchase and sale of tobacco; that defendant received all 
the proceeds of said business, and in 1863 informed com- 
plainant that he, defendant, then had in his hands over 
$20,000 in Confederate money, the property of complainant; 
that under instructions from complainant defendant pur- 
chased a house and lot with complainant’s said money, pay- 
ing $5,800 for the same, from Lemuel T. Downing, admin- 
istrator upon the estate of Sebastian Hoffman; that defendant 
informed complainant that he had purchased said property 
for him, and that complainant could take possession of the 
same ; that soon after the purchase of said property, which 
occurred early in the year 1863, complainant asked defend- 
ant, who was then sick in bed, as to the title to said lot, and 
was answered that there was no trouble about it, and that as 
soon as he, defendant, could attend to business, (being then 
confined to his bed,) he would turn over to complainant the 
title papers to said property; that complainant went into 
possession of said lot in the year 1863, and has remained in 
possession until the present time; that soon after the part- 
nership between complainant and defendant was dissolved, 
which occurred in the month of April, 1865, complainant 
called upon defendant for a settlement of their partnership 
business, and for the title papers to said lot; that under one 
pretense or another said defendant has postponed the matter, 
and complainant has discovered, by a reference to the records 
of Muscogee county, that said defendant took the title to 
said lot in hisown name. Prayer: that defendant may be 
decreed to be a trustee, holding the title to said property for 
the benefit of complainant ; that he may further be decreed 
to execute a deed to said property conveying the same to 
complainant; that the writ of subpcena may issue. 

Plaintiff then introduced the verdict of the jury, which 
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was in favor of the defendant, and the judgment of the Court 
based thereon. Verdict and judgment rendered at Novem- 
ber Term, 1869, of Muscogee Superior Court. 

Also, the judgment of the Superior Court rendered at No- 
vember Term, 1870, making the judgment of affirmance of 
the Supreme Court in said case the judgment of that Court. 

Plaintiff reintroduced Felix McArdle, who testified as 
follows: The estate of Brassill is in debt about $6,000, and 
has no personalty with which to pay the debts; the land 
sued for is now all the property left belonging to the estate. 

Defendants then introduced receipts in full of the execu- 
tions against Felix McArdle, administrator, placed in evi- 
dence by plaintiff. 

The jury returned a verdict for the defendants. Plaintiff 
moved for a new trial upon the following grounds, to-wit : 

Ist. Because the said verdict is strongly and decidedly 
agaiust the evidence, and absolutely without any evidence to 
support it. 

2d. Because said verdict is against law. 

The Court granted a new trial, and defendants excepted 
and now assign said ruling as error. 


W. DoveHerty; BLANDForRD & Crawrorp; W. F. 
Witirams; B. A. THornton, for plaintiffs in error. 


L. T. Downrna, for defendant. 


McCay, Judge. 


Mr. Chitty says that the action of ejectment is neither ‘a 
personal nor a real action, but a mixed one—partly to try 
titles, and partly for damages, though, for many years, the 
damages were only nominal, say a shilling, the real recovery 
being the land: 1 Chitty’s Plead., 188. And, until our Act 
of 1834, this was the law of Georgia. Since then, the re- 
covery is also for the mesne profits, though it has always been 
the practice to introduce a special count for this purpose, aban- 
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doning the fiction. The real object of the action is to recover 
the land, and it is only as a fiction that it is for trespass. 

We have, in Georgia, no statute of limitations for such 

an action. We attain the same end by our law of prescrip- 
tion, which gives the person in possession for seven years a 
title. And yet the Code, which has no period of limitations 
for ejeetment, has a provision that all actions for trespass 
upon, or damages to realty shall be brought within four 
years after the right of action accrues. According to the 
argument of the plaintiff in error, an action of ejectment is 
barred, under the Code, in four years. We do not think it 
was the intention of the codifiers to include the action of 
ejectment under the head of actions of trespass. Nor was it 
the intent of the Act of 1869 to include it within the term 
torts. It is not the natural proper meaning of the word. No 
lawyer, in the ordinary use of the word fort, intends to in- 
clude actions of ejectment, however well he may know that 
it has that form. 
* It is an action to try titles to land—a fictitious proceeding, 
in which John Doe alleges that, having leased from A B cer- 
tain land, Richard Roe, with sticks and stones, drove him 
out, and did him great damage. This looks very tortious; 
but the writ is to be served on the tenant in possession, and 
he is required by law (new rules of Court, section 25,) to ad- 
mit, in effect, everything charged against him, to-wit: lease, 
entry and ouster. Having done this, admitted the trespass, 
he may defend—that is, the real action goes on. 

The count for mesne profits is, no doubt, within the Act of 
1869. It has always been held in this State not to have the 
same statutory period of limitations as the action to try titles, 
We cannot but think that if it had been intended to include 
the action of ejectment within this Act of 1869, considering 
the great detail, which is a marked feature of the Act, some 
other and more definite language would have been used than 
the words, “all actions for torts,” and so thinking, we affirm 
the judgment. 

Judgment affirmed. 





126 SUPREME COURT OF GEORGIA. 


Williamson vs. Wardlaw. 


ALLEN WILLIAMSON, plaintiff in error, vs. Joon R. WArp- 
LAW, defendant in error. 

Where suits were comménced on promissory notes and’judgments ren- 
dered in favor of the plaintiff, which were set aside by the Supreme 
Court, upon the ground that said suits were void, and within six 
months from this judgment said notes were again sued, these facts 
will not prevent the statutory bar from attaching.. (R.) 


Statute of Limitations. Dismissal and renewal. Before 
Judge Harvey. Walker Superior Court. February Term, 
1872. 


John R. Wardlaw brought complaint against Allen Wil- 
liamson on thirteen promissory notes, each dated February 
14th, 1860, due January 1st next thereafter, each for the sum 
of $50, except one for the sum of $15 62, signed by John 
Hatfield and Allen Williamson, payable to John R. Ward- 
law or bearer, except one of the $50 notes, which was paya- 
ble to said Wardlaw, as administrator of McConnell. 
The declaration was filed in office on September 26th, 1870. 
The defendant pleaded the statute of limitations. 

It appeared from the evidence that one summons issued, 
embracing all of the aforesaid notes, from the County Court 
on October 19th, 1866, and that judgments were rendered 
on the same on December 10th, 1866; that the business of 
the County Court was transferred to the Superior Court, and 
that in this last tribunal, in March, 1870, a motion was 
made to set said judgments aside, which was overruled ; that 
said cause was carried to the Supreme Court and the decision 
reversed at June Term, 1870. 

The Court charged the jury as follows, to-wit: “In this 
case the defendant pleads the statute requiring such claims 
as those sued on to be sued by January 1st, 1870, in bar of 
the plaintiff’s right of action. The plaintiff alleges that the 
notes in controversy were sued on in the year 1866, in the 
monthly County Court, and judgments obtained on the 
same; that since January Ist, 1870, the said judgments have 
been set aside and that he has commenced this action on said 
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notes within six months after the said judgments were set 
aside. I charge§pu that if the plaintiff, in the year 1866, 
carried these’ S| to the County Judge to sue, and the 
County Judge sued them in the manner shown by the sum- 
mons and docket of his Court, and the plaintiff supposed 
such suits to be valid, and the defendant treated them as 
- such until the motion was made to set the judgments aside, 
and after said judgments were set aside the plaintiff recom- 
menced suit within six months, he would have the right to 
maintain his suit and the notes are not barred. Such I con- 
sider the spirit of the law, which allows a party to recom- 
mence suit within six months, though it is stretching the 
letter of it a great way.” 

The jury returned a verdict for the defendant, and the 
plaintiff moved for a new trial because the verdict was con- 
trary to the charge of the Court, the law and the evidence. 

The motion for a new trial was sustained by the Court, 
and defendant excepted and assigns error upon the following 
grounds, to-wit : 

1st. Because the Court erred in his said charge. 

2d. Because the verdict was right even if against the said 
charge. 

3d. Because the verdict was consistent with said charge. 


Wrieut & Featuerston; D. C. Sutton, for plaintiff 
in error. Ist. Limitation laws are laws of repose: Ang. on 
Lim., secs. 23, 29, 485, 488; 2d Par. on Co., 342; 5th Ga. 
R., 486; 15th Jb., 11; 12th Jb., 61; 16th Wend. R., 572; 
Angell on Lim., 329; 2d Munf. R., 181; Ist Cheves R., 
203; 1st Atk. R., 1; Ib., 232; 2d Ga. Dec., 201; 1st Ga. 
R., 32. 2d. Act of 1870 is a bar: Ist Ga. R., 32. 3d. The 
former judgments were mere nullities: 40th Ga. R., 702. 


McCoutcHen & SHUMATE, represented by R. J. McCamy, 
or defendant. 
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Warner, Chief Justice. 
The plaintiff brought his action snindll defendants on 


several promissory notes, as set forth in his declaration. The 
defendants pleaded the statute of limitations. The notes 
were dated 14th February, 1860, and due the 1st of January 
next thereafter. On the trial of the case the jury found a 
verdict for the defendants. A motion was made for a new 
trial, which was granted by the Court, and the defendants 
excepted. The fourth section of the Act of 1869 declares 
that all actions on promissory notes made prior to the Ist of 
June, 1865, not then barred, should be brought by the Ist 
of January next thereafter, or the right of the plaintiff, and 
all right of action for its enforcement should be forever 
barred. It was contended by the plaintiff that suit was 
commenced on these notes within time, but, under the de- 
cision of this Court, in Williamson vs. Wardlaw, 40 Georgia 
Reports, 702, there never was a suit upon them, that the 
former attempt to sue them and the proceedings had for that 
purpose was void, and the action on them must be considered 
as having been commenced for the first time on the 26th of 
September, 1870, the date of the commencement of the pre- 
sent action, and was, therefore, barred under the provisions 
of the Act of 1869. It was error in the Court to grant a 
new trial on the statement of facts contained in the record. 
Let the judgment of the Court below be reversed. 


OwEN SmiTu, administrator, plaintiff in error, vs. WILLIAM 
D. Howe tt et al., defendants in error. 


Where, in a suit pending on a promissory note dated before the Ist of 
June, 1865, it appeared that the suit was in the name of an adminis- 
trator, that a widow and minor children were the sole distributees of 
the estate, and that the note had been taken by the administrator as 
part of the consideration of a tract of land sold by him belonging to 
the estate : 
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Held, That, prima facie, the note was due to the widow and minors, 
and within the exceptions to the Act of October 18, 1870, so that the 
tax affidavit was unnecessary. 


Relief Act of 1870. Tax affidavit. Exceptions. Before 
Judge Sessions. Lowndes Superior Court. December Ad- 
journed Term, 1871. | 


Owen Smith, as administrator upon the estate of Aaron 
Giddens, deceased, brought complaint against William R. 
Manning, as administrator upon the estate of William Ashley 
and William D. Howell as makers, and Leroy F. Dasher 
and Edwin S. Dasher as indorsers, on a note dated December 
27th, 1856, due one day after date, for the sum of $1,200, 
with a credit thereon of $70, dated April 23d, 1857. When 
said cause was called for trial, defendants moved to dismiss 
the same because no affidavit as to payment of taxes had 
been filed as required by the Relief Act of 1870. 

The plaintiff, Owen Smith, was sworn, who testified sub- 
stantially as follows: That he, as administrator, sold certain 
real estate as the property of his intestate to Leroy F. Dasher 
and Edwin S. Dasher, who transferred the note sued on in 
payment therefor; that said sale occurred since June Ist, 
1865 ; that said note is the property of the estate of Aaron 
Giddens, deceased ; that the widow and minors are the only 
heirs to said estate; that the indorsements were made since 
June 14t, 1865. 

The Court dismissed the suit as to the makers, and ordered 
judgment against Edwin S. Dasher, one of the indorsers, 
there being no service as to the other; whereupon plaintiff 
in error excepted and assigns said ruling as error. 


PEEPLES & LyYLEs, represented by C. PEEPLES; A. H. 
HANSELL, for plaintiff in error. 


No appearance for defendants. 


\ 
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McCay, Judge. 


We have, in several cases singe the passage of the Act of 
13th October, 1870, ruled that if a widow and minor chil- 
dren were the equitable owners of a debt, the case was within 
the exceptions to that Act, even though the legal title was 
in a guardian, executor, administrator or trustee. This is 
clearly such acase. At the date of the Act this note was 
the property equitably of these minors and the widow, in 
good faith, and according to the rulings we have alluded to, 
the case is within the exceptions to the Act. 

Judgment reversed. 


R. P. 8. Knrpro & Company, plaintiffs in error, vs. GEORGE 
W. Epmonpson, sheriff, defendant in error. 


Where a sheriff fails to advertise and sell goods levied on under a mort- 
gage ji. fa. on the 10th of April, 1871, until the first Tuesday in Oc- 
tober, upon the ground that the defendant notified him that he would 
apply for a homestead exemption in said property, which exemption 
was not set apart until September 19th, 1871, upon application in be- 
half of plaintiffs in fi. fa., a rule absolute should be issued against 
him. (R.) 


Rule against sheriff. Execution. Diligence. Tried before 
Judge Wricut. Fayette Superior Court. October Term, 
1871. 


On March 28th, 1871, an execution based upon a mort- 
gage on personalty, issued in favor of R. P. S. Kimbro and 
Company against L. E. Tidwell, for the sum of $388 07, 
principal debt, besides interest and costs, to be levied “of a . 
two-thirds of a stock of goods, now in the hands of L. E. 
Tidwell, in the town of Fayetteville.” The execution was 
levied upon the property therein described on April 10th, 
1871. At @he October Term, 1871, a rule was served on 
George W. Edmondson, sheriff of Fayette county, requiring 
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him to show cause why he should not pay over the principal, 
interest and costs due on the above stated execution. In re- 
sponse to the rule the sheriff answered substantially as fol- 
lows: That the defendant, L. E. Tidwell, notified respondent 
of his application for a homestead, which was duly set apart 
on September 19th, 1871, in the property embraced in said 
ji. fa.; that this fact, together with others hereinafter men- 
tioned, prevented the sale of said property on the first Tues- 
day in October, 1871; that had said property been sold at 
an earlier date the defendant, L. E. Tidwell, would have 
claimed a homestead in the proceeds of said sale; that if the 
property had been sold on the first Tuesday in July, 1871, 
as first advertised, the same would not have brought more 
than one hundred dollars; that after the levy and before 
said property could have been brought to sale, said L. E. 
Tidwell notified respondent that the property should not be 
brought to sale, from which he understood that said Tidwell 
would take his homestead or exemption before the same could 
be sold; that said mortgage is illegal and unauthorized, in 
this that there is no law authorizing a mortgage to be made 
on part of a stock of goods; that the mortgage fi. fa. does 
not specify the property mortgaged and to be sold ; that re- 
spondent was notified by counsel for defendant not to sell all 
of said stock, provided he sold at all; that on the first Tues- 
day in July there was another stock of goods in the house 
and the owner controlled the key; that respondent, there- 
fore, could not have sold the goods embraced in the mortgage 
ji. fa. at that time except by breaking open said storehouse, 
which he did not feel authorized to do; that the said L. E. 
Tidwell notified respondent verbally that if he attempted to 
sell he would apply for a homestead in said goods. 

Counsel for Kimbro and Company demurred to said an- 
swer. The demurrer was sustained by the Court as to all of 
said answer, except as to such part as set up the homestead 
set apart to L. E. Tidwell. To which ruling plaintiffs in 
error excepted and now assigns the same as error. 
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Henry Jackson & Broruer, for plaintiffs in error. 


Hues Bucwanan; TipwEitt & Fears; R. 8. Dorsey, 
for defendant. 


Warner, Chief Justice. 


This was a rule against the sheriff calling upon him to 
show cause why he had not made the money on a fi. fa. 
placed in his hands, which issued on the foreclosure of a 
mortgage of two-thirds of a stock of goods, against the de- 
fendant, in favor of the mortgagees and plaintiffs in the fi. fa. 
It appears, from the record, that the sheriff had levied the 
Ji. fa. on the two-thirds interest of the stock of goods in the 
possession of the defendant on the 10th day of April, 1871, 
and left the same in the possession of the defendant ; that he 
did not advertise the goods for sale until the first Tuesday in 
October, 1871; that the defendant notified the sheriff, after 
the levy on the goods, that he could and would apply for a 
homestead exemption of the goods, and that he had done so ; 
that on the 19th day of September, 1871, the goods were set 
apart to the defendant by the Ordinary as a homestead ex- 
emption. The sheriff, in his answer, also stated other reasons 
why he should not be held liable, and especially that there 
was another stock of goods in the house in which he had left 
the goods levied on, and that the owner controlled the key, 
(without stating who was the owner of the house;) that he 
could not have sold and delivered the stock of goods at the 
time the same were advertised for sale unless by breaking 
open the storehouse, which he did not feel authorized to do. 
The plaintiff demurred to the sheriff’s answer as being in- 
sufficient in law to excuse him from liability. The Court 
sustained the demurrer to all of the answer of the sheriff 
except that part of it which related to the defendant’s home- 
stead exemption, but overruled the demurrer as to that, and 
dismissed the rule; whereupon the plaintiff excepted. When 
the mortgage fi. fa. was delivered to the sheriff, the law made 
it his duty to levy on the mortgaged property, to advertise 





ATLANTA, JULY TERM, 1872. 133 


Allen et al. vs. Lathrop & Company. 


and sell the same in the manner prescribed thereby: Code, 
3896. This he did not do, but because the defendant notified 
him that he could, would, and had applied for a homestead 
exemption of the goods levied on, he postponed advertising 
the goods for sale under his levy made thereon on the 10th 
of April, 1871, until the first Tuesday in October, 1871, 
and in the meantime the defendant obtained his homestead 
exemption of the goods on the 19th of September prior to 
the first Tuesday in October, when the sheriff had advertised 
the goods for sale. This neglect of duty on the part of the 
sheriff, in not advertising the sale of the goods levied on by 
him until after the defendant had obtained his homestead 
exemption thereon, looks very much like there was an un- 
derstanding and collusion between the sheriff and the de- 
fendant, that the goods should not be sold under the mort- 
gage fi. fa. until after the defendant had obtained his homestead 
exemption, so as to prevent them from being sold under it. 
In view of the facts of this case, as disclosed in the record, 
the Court below erred in not sustaining the demurrer to that 
part of the sheriff’s answer relating to the defendant’s home- 
stead exemption, and in not making the rule absolute against 
the sheriff for the value of the goods levied on. 
Let the judgment of the Court below be reversed. 


GEoRGE W. ALLEN et al., plaintiffs in error, vs. J. W. La- 
THROP & CoMPANY, defendants in error. 


1. A mortgage upon real estate given to secure ‘‘advances’’ to be made 
by the mortgagee to the mortgagor, for the purpose of carrying on the 
farm of the mortgagor for 1870, is not invalid for want of a sufficient 
description of the debt intended to be secured. 

2. A mortgagor is estopped from denying his own title to the property 
mortgaged, and third parties claiming title to the land cannot at law 
make themselves parties to the proceedings to foreclose for the pur- 
pose of asserting their rights. The judgment is between the parties 
to the mortgage, and binds them, and them only. 

The absence of a party not legally interested in the result of a case, is 
no ground of continuance. (R.) 
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Foreclosure of mortgage. Description. Advances. Es- 
toppel. Title. Tried before Judge Cote. Houston Supe- 
rior Court. December Term, 1871. 


J. W. Lathrop and Company commenced proceedings to 
foreclose a mortgage on real estate executed by “James H. 
Allen, George W. Allen, Eugenia C. Dunlap, and James M. 
Ward, in right of his wife Cornelia Ward, legatees under 
the last will and testament of Hugh Allen, deceased,” “ in 
consideration of advances in money and plantation supplies, 
to be advanced to said James M. Allen by said James W. 
Lathrop and Company aforesaid, said supplies and money 
being advanced by said J. W. Lathrop and Company for the 
mutual benefit of said James H. Allen, George W. Allen, 
Eugenia C. Dunlap, and James M. Ward, in right of his 
wife Cornelia Ward, said supplies and money being advanced 
for the purpose of carrying on the farm for the year 1870, in 
the county of Houston, in said State,” “ to secure said James 
W. Lathrop and Company for the same.” The mortgage 
was dated January 12th, 1870. The rule nisi recited that 
there was due to plaintiffs on January 10th, 1871, $4,858 21. 

James H. Allen objected to the foreclosure of said mort- 
gage upon the following grounds, to-wit : 

Ist. Because he holds said realty as executor of Hugh 
Allen, deceased ; said estate has never been settled, and the 
said land has not been turned over to the legatees of said 
Hugh Allen; that there are now outstanding debts against 
the estate of said Hugh Allen, and it will be necessary for 
defendant, as executor as aforesaid, to administer upon said 
land for the payment of said debts, and that said land is, by 
the will of Hugh Allen, deceased, charged with the payment 
of certain legacies in said will set forth, which will be suffi- 
cient to exhaust the whole of said land. 

2d. That as guardian for 8. W. Allen, G. E. Allen, and 
N. L. Allen, minors of Newton Allen, deceased, he is enti- 
tled toa distributive share of said land, and that by the 
conditions of the last will and testament of said Hugh Allen, 
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said land so mortgaged, as aforesaid, is given for the sole and 
separate use of the several legatees in said will mentioned, 
and that none of the defendants to the above rule had any 
legal right to sell said land or create any incumbrance there- 
on, the same being trust property. 

The remaining mortgagors also filed objections to the fore- 
closure unnecessary here to be set forth. | 

The jury returned a verdict for the plaintiffs for the sum 
of $4,858 21, with interest from January 10th, 1871. 

The defendants assign the following errors upon the trial, 
to-wit : 

1st. The Court erred in not granting a continuance upon 
the ground that James H. Allen, as guardian for the minors 
of Newton Allen had, after filing objections to said fore- 
closure and before the trial, been removed from his guardian- 
ship and no other guardian had been appointed. 

2d. The Court erred in allowing said mortgage to be in- 
troduced in evidence, said mortgage describing no debt with 
sufficient accuracy and being given to secure the payment of 
debts not in existence at the time of the execution of the 
mortgage, and for debts of an indefinite amount. 

3d. The Court erred in rejecting as evidence the last will 
and testament of Hugh Allen, deceased, sought to be intro- 
duced for the purpose of showing that the lands included in 
the mortgage comprised all of the lands mentioned in the 
will, and that the minors of Newton Allen were legatees 
under said will and interested in said realty ; that there had 
been no settlement of the estate, and the lands were incum- 
bered with the payment of debts and legacies which were 
still unsettled ; that there had not been any assent of the 
executor to the execution of the mortgage; that by the terms 
of the will the mortgagors were prevented from selling or 
incumbering said realty, and that they had no interest in the 
land to mortgage. 


Duncan & MituER; Por, Hatt & Pos, for plaintiffs in 
error. 1st. Defenses to foreclosure of mortgage: Code, secs. 





136 SUPREME COURT OF GEORGIA. 
Allen e¢ al. vs. Lathrop & Company. 


3892, 3903. 2d. A mortgage cannot be created to secure a 
debt not in existence: Code, sec. 1945; 25th Ga. R., 176. 
3d. There had been no assent of the executor: Code, sec. 
2416; 42d Ga. R., 123. 4th. The will was admissible in | 
evidence: 30th Ga. R., 671. 


Warren & Grice, for defendants. 1st. Defenses to fore- 
closure of mortgage: 36th Ga. R., 499; Code, sec. 3889 ; 
19th Ga. R., 14; 25th Jb., 383. 2d. Mortgage valid to 
secure future advances: 4th Kent’s Coms., 175; 2d Powell 
on Mort., 533; 1st Hilliard on Mort., 286; 17th Pick. R., 
414; 2d T. R., 462; 1 McC. Ch. R., 265; 2d Johns. Ch. 
R., 283; 25th Ga. R., 167; Stokes vs. Hollis, 42d Ga. R., 
262 ; Hinton vs. F. W. Sims & Co., decided April 30th, 
1872. 3d. Assent of executor: Code, sec. 2416. 


McCay, Judge. 


Without question the common law rules make a mortgage 
which, on its face was to secure future advances, sufficiently 
certain: 4 Kent, 175; 1st Hilliard on Mortgages, 210-215, 
where the subject is fully treated and numerous authorities 
cited. But it is said that our Code changes this rule. Its 
language is, section 1945: “ No particular form is necessary 
to constitute a mortgage. It must clearly indicate the cre- 
ation of a lien, specify the debt to secure which it is given 
and the property on which it is to take effect.” But this is, 
in truth, nothing more than the common law required, and 
amounts only to saying that the form of the undertaking is 
immaterial. If the material elements of a mortgage are 
there—sufficient certainty as to what the parties intend—the 
paper is good asa mortgage, though there be no words of 
conveyance or any other of the usual forms of a mortgage. 
In Leeds vs. Cameron, 3 Sumner’s Reports, 492, Judge Story, 
in commenting upon very similar language in a statute of 
New Hampshire, the words were: “stating the sum of money 
to be secured,” says it can hardly be supposed that it was the 
intent of the Legislature to make void all mortgages for in- 





ATLANTA, JULY TERM, 1872. 137 
Allen e¢ al. vs. Lathrop & Company. 


demnity, and yet this would be true if we are to give this 
language the restrictive meaning contended for, since it can 
never be known precisely what is the debt to be secured in 
such cases, it depending altogether on future events. And 
so we say as to this section of the Code. It is to have a rea- 
sonable construction, and is to be construed in reference to 
its intent, to-wit: to facilitate and not to hamper and restrict 
mortgage liens. It requires that the debt or duty of the 
mortgagor shall be specified ; it does not say that such duty 
shall be specific and precise. It may be indefinite, as to in- 
demnify a surety for whatever he may pay in a certain 
event, or to hold one harmless for whatever may happen un- 
der certain circumstances. The paper must point out what the 
parties intend. Here the intent expressed is that the mort- 
gagor shall pay to the mortgagee any moneys he may advance 
to him for the purpose of carrying on his farm for 1870. 
This debt or duty is plainly pointed out and specified. And, 
though the precise amount of the debt does not appear, since 
it was and, from its nature, must have been indefinite, yet 
the means of finding what it was when due are plain. If 
this is not a good mortgage under the Code, then all mort- 
gages for indemnity are bad. And we cannot think it was 
the intent to destroy the right of mortgage in the very class 
of cases in which they are most useful and proper. 

If there be anything in law called an estoppel, it would 
seem that one who makes a mortgage upon land is estopped 
from denying he had title to the land, or at least such a 
right to it as authorized him to make the mortgage. It is, 
in the first place, a deed, and it is a settled rule that one is 
estopped by his deed even if the donee have not acted on it. 

Again, in this case it is clear that the mortgagee advanced. 
his money on the faith of this deed, and this would make it 
a good estoppel in pais. So far, therefore, as the mortgagees. 
are concerned, they are estopped from denying their right to 
make this mortgage according to its terms, unless, indeed, 
they set up fraud in the mortgagor, which they do not do. 
As to the other parties they have no business here. They 

Vo. xiv1. 10, 
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are not creditors of the mortgagors and do not, therefore, 
come in under section 3903 of the Code, or the amendment 
of 1866, section 3892. And even were they creditors I, for 
myself, doubt if they would not have to show fraud or in- 
tent to defraud them. But these parties come in as claimants 
to the land. They cannot be heard in this contest. This is 
a proceeding to make effective upon the rights of the mort- 
gagors in this land a lien they have put upon it. The judg- 
ment binds them and those claiming under them, them and 
their privies, and nobody else. If they have no title, the 
mortgagee has nothing; if they have title, he gets in this 
proceeding a judgment authorizing that title and nothing 
else to be sold. The issue is between the mortgagors and 
mortgagee, and other claimants to the land have nothing to 
do with it. The mortgagees have a right to go on, get their 
judgment, levy on the land and sell it. After the judgment 
the other parties may, under our claim laws, claim it, or they 
may stand by their rights as owners in an action of eject- 
ment. None of these parties except the mortgagors have 
any rights in this proceeding, nor are any of their rights or 
interests affected by it. Judge CoLE was right, therefore, 
in refusing the continuance, and the judgment is right. 

Judgment affirmed. 




















Hore H. CuristiAn, plaintiff in error, vs. James B. Ran- 
SOME, defendant in error. 






1. Where interrogatories were returned to a former Clerk in vacation 
.and had the following entry on them: 

‘* Received of M. W. Stamper the within package, who says that he 
received them from one of the commissioners, and that they have been 
unopened and unaltered. 

‘*Sworn to and subscribed before me this 18th, March, 187]. 

‘*W. H. DuBosz, Clerk.’’ 
Which affidavit was not signed, and it was shown that the present and 
former Clerks, some time after the last term of the Court, found the 
package in an iron till, on the floor, in the corner of the Clerk’s office, 
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and that it had remained in the possession of the present Clerk, un- 
opened and unaltered, ever since, the depositions were inadmissible. 
(R.) 

2. Mere inadequacy of price, or any other fact tending to show that the 
contract was unfair, unjust or against good conscience, will justify a 
Court of equity in refusing to decree a specific performance. (R.) 


Exception to interrogatories. Specific performance. Be- 
fore Judge HARRELL. Early Superior Court. April Term, 
1872. 


Hope H. Christian filed his bill against James B. Ran- 
some, containing the following material allegations: That 
complainant, on May 11th, 1863, purchased from defendant 
lot number seventy-four, in the sixth district of Early county, 
for the sum of $1,000, which was then and there paid; that 
complainant took defendant’s bond to make title to said land 
by January Ist, 1864; that said land is of the value of 
$2,000 ; that said defendant has failed and refused to comply 
with the condition of his said bond: Prayer, for specific per- 
formance. 

The defendant answered the bill, substantially, as follows : 
Defendant denies that complainant purchased any lot of land 
from him for $1,000; defendant admits that he executed the 
bond set forth in the bill ; that the circumstances under which 
said bond was executed, were as follows: that, defendant hav- 
ing a valid title to lot number seventy-four, and Martin W. 
Stamper having William L. Mitchell’s bond to lot number 
eighty-five, in the same district, defendant and Stamper 
agreed to exchange lots; Stamper was to execute to defend- 
ant his bond to make titles to lot number eighty-five by the 
Ist day of January next following ; defendant was to execute 
a bond for titles to Stamper, conditioned to make him a title 
to lot number seventy-four on said January 1st next, and to 
give his note for $1,000, payable on the same day, as the 
difference in value between the lots; that the terms were not 
reduced to writing immediately, but shortly thereafter ; com- 
plainant came to defendant’s house, bringing a written com- 
munication from Stamper, requesting defendant to make the 
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bond for titles to complainant ; that complainant, at the same 
time, delivered to defendant Stamper’s bond to lot number 
eighty-five ; that defendant delivered to complainant his note, . 
payable to Stamper for $1,000 on said January Ist; that, 
there being no one present to attest the same, the execution 
of said bond was deferred ;"that shortly thereafter, complain- 
ant again came to defendant when he was sick in bed, and 
unable to attend to business, and presented a bond purport- 
ing to be drawn in accordance with the aforesaid agreement, 
and requested defendant to sign the same; that defendant, 
believing said bond to be as represented, signed the same 
without an examination; that before the said January Ist, 
complainant again came to respondent and stated that Stam- 
per would be sure to comply with his bond to defendant and 
requested defendant to pay the amount of said note to him, 
although not yet due; that defendant paid said note; that 
defendant never received one dollar from anybody for lot 
number seventy-four ; that Stamper has never complied with 
his bond, and, as defendant is advised and believed, has never 
paid Mitchell for said lot number eighty-five, nor obtained a 
title thereto; that defendant is now, and has always been 
ready to carry out the contract as made; that complainant 
was fully acquainted with all of the aforesaid facts, and re- 
ceived defendant’s $1,000 for no consideration whatever: 
Prayer, that complainant may be decreed to deliver up de- 
fendant’s bond, and to refund the $1,000. 

Defendant afterwards amended his answer, substantially, 
as follows: That defendant, at the time of the execution of 
said bond to complainant, did not intend said bond to be un- 
conditional, but, on the contrary, did intend it to be condi- 
tional, on the execution of a title by Stamper to defendant to 
lot number eighty-five; that said absolute bond was obtained 
by fraud, complainant pretending that said bond was drawn 
in accordance with the previous agreement between Stamper 
and defendant ; that said Stamper has since died insolvent, 
and was insolvent at the time of the filing of said bill; that 
defendant has never had possession of lot number eighty-five 
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nor delivered possession of lot number seventy-four ; that 
defendant tenders'the bond which Stamper executed, if com- 
plainant will deliver up defendant’s bond. 

The jury found for the defendant, and directed that the 
bond from defendant to complainant be delivered up to de- 
fendant, and the bond from Stamper to defendant be delivered 
up to complainant. 

Complainant moved for a new trial upon the following 
grounds, to-wit: 

1st. Because the Court erred in the following ruling: A 
set of interrogatories was on file in the Clerk’s office contain- 
ing the testimony of M. W. Stamper, which was delivered 
by him to the former Clerk in vacation and had not been 
opened. The interrogatories were sealed up, backed, directed 
and closed according to the rule of Court, with the following 
entry thereon, to-wit : 


“ Received of M. W. Stamper the within package, who 
says that he received them from one of the commissioners, 
and that they have been unopened and unaltered. 

“Sworn to and subscribed before me this March 18th, 
1871. 

[Signed] “ W. H. DuBosg, Clerk.” 


Complainant proved, by the present Clerk, that he, some 
time after the last term of the Court, and DuBose, the former 
Clerk, went into the Clerk’s office, and, in looking for papers, 
they found the package in an iron till on the floor in the 
corner of the room, and that DuBose then delivered it to 
him, and it had remained in his possession ever since, un- 
opened and unaltered. The Court ruled the deposition in- 
admissible. 

2d. Because the jury found contrary to the following 
charge of the Court: “If the defendant sets up that the con- 
tract was procured by fraud, he must allege and prove such 
acts or representations on the part of complainant as amounts 
to fraud. Fraud, when set up as a defense to a written con- 
tract sued on, cannot be inferred or presumed. The acts or 
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declarations which constitute the fraud must be proven. Un- 
less the defendant has proven that Dr. Christian procured 
the bond for title as it was written, by declarations that were 
false, or by acts that were deceitful, and by which Ransome 
was actually misled and deceived, then the proof of fraud 
fails, and the jury cannot set aside the contract on the ground 
of fraud. If the jury believe, from the evidence, that 
Stamper made his bond for title to Ransome for lot number 
eighty-five, and that Ransome accepted this bond without 
being induced to do so by fraud, as alleged, and that he gave 
to Christian his bond for title without conditions, and that 
he was not induced to do so by fraud, then he is bound by 
the contract to Christian, and the fact that Stamper after- 
ward failed or refused to comply with his bond to Ransome, 
does not excuse Ransome from complying with his bond to 
complainant. If he accepted Stamper’s bond without fraud, 
his remedy was on the bond.” 

3d. The Court erred in refusing to give the following 
charge as requested: “ The jury must look to the bond for 
titles given by Stamper to Ransome to ascertain what Stamper 
agreed to do. They must look to the bond given by Ran- 
some to Christian to find out what Ransome agreed to do. 
The writings are the evidence of the contract between the 
parties, and they are bound thereby unless the evidence sworn 
to on the trial will warrant the jury in setting aside the writ- 
ten contract and setting up a different contract as actually 
agreed on between the parties, or that something was left out 
of the writing, or that a different contract was written or 
signed by mistake of both parties, or through the fraud of 
complainant.” 

4th. Because the Court erred in giving the following 
charge: “A contract, the specific performance of which will 
be enforced by a Court of equity must be a fair and just one, 
and the party seeking to have it enforced must clearly prove 
the contract, and also compliance on his part with his obli- 
gation. If he was to pay money, he must prove the pay- 
ment. If, in this case, the condition of the agreement was 
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that Stamper was to convey lot number eighty-five to Ran- 
some, and Ransome was to convey lot number seventy-four 
to Christian, Christian must show that Stamper has executed 
a conveyance to lot number eighty-five before he cay require 
Ransome to convey lot number seventy-four to him. If Ran- 
some did not know the contents of the bond he made, whether 
he was prevented by sickness, mistake or fraud, he is not 
bound by it; and if it was not written, as the parties agreed 
that it should be, it should be reformed to meet the inten- 
tions of the parties just as though it had been written as in- 
tended. If Ransome understood the contract he made only 
bound him to execute titles to lot number seventy-four to 
Christian, when Stamper should make him titles to lot num- 
ber eighty-five, and Christian knew that Ransome so under- 
stood it, it is to be considered as Ransome understood it even 
if Christian understood it differently. If the jury believe, 
from the evidence, that the agreement between the parties 
was that Ransome was to make a bond for titles conditioned 
on Stamper’s making him titles to lot number eighty-five, 
but that Christian, by fraud on his part, obtained from him 
an absolute bond, they must find for defendant.” 

5th. Because the Court erred in the following charge to 
the jury: “It is insisted for the complainant that the bond 
of Ransome to him contains all the contract; that the con- 
sideration therein expressed was all of the consideration for 
said bond; that it has been paid; that he has fully complied 
with his part of the contract, and is therefore entitled toa 
specific performance on the part of Ransome of his part. For 
the respondent itis insisted that the bond does not contain all 
the considerations of the contract as actually entered into and 
intended by theparties; that by the fraudulent contract of the 
complainant and Stamper, he was induced to sign the bond 
without examination or knowledge that it was absolute, and 
that the consideration for his bond was the making to him 
by Stamper of a good title to lot number eighty-five, albof 
which Christian not only knew but was concerned and inter- 
ested with Stamper in the negotiations and final consumma- 
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tion of the contract. If you believe from the evidence which 
has been submitted to you, that the only consideration to the 
bond of Ransome to Christian was the one expressed therein, 
and had been received by Ransome; that complainant has 
fully performed all he was to do, then complainant is entitled 
to a specific performance on the part of Ransome of his con- 
tract, and you should so find. But if you should come to 
the conclusion from the evidence that the consideration named 
in the bond was not the only consideration therefor, but by 
the fraud of Stamper and Christian part of the consideration 
was left out of the bond, and that the real consideration there- 
for was that Stamper should make to Ransome a good title 
to lot number eighty-five, then, until that is done, the com- 
plainant is not entitled to a specific performance, and you 
should so find. The complainant is not entitled to a specific 
performance on the part of Ransome until the ternts on his 
side are complied with. In determining this question you 
should consider all of the evidence submitted to you by both 
parties. 

The Court charges you that a written contract between par- 
ties cannot be added to, altered or changed by oral testimony, 
unless attacked for fraud, mistake or accident, and that unless 
the evidence in this case shows that by the fraudulent con- 
duct of Stamper or Christian, or both, the bond of Ransome 
did not contain all of the contract between them, or by accident 
or mistake stipulations were left out, and by this means the 
contract intended by the parties was not expressed, the bond 
is to be taken as expressing the contract. In coming to a 
conclusion on this question, the acts of Ramsome, Stamper 
and Christian and their connection with each other are all to 
be considered. By the amended answer the respondent prays 
for a rescission of the entire contract and a decree for the re- 
funding of the $1,000 paid by Ransome, on the ground of the 
alleged fraud of Stamper and Christian, in the procurement 
of the bond. If you believe, from the evidence, that Stamper 
and Christian combined and confederated together to practice 
a fraud upon Ransome, and by fraud and over-reaching ob- 
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tained his bond for title to lot number seventy-four and the 
$1,000, and that they were jointly concerned therein, you 
could decree such a rescission and repayment; but unless the 
evidence should satisfy you not only of a fraud upon Ransome 
as alleged, but also the connection of Christian therewith, 
and that he was jointly concerned with Stamper in its perpe- 
tration, you could not make such a decree against him, 
(Christian.) Christian would not be liable for money paid to 
Stamper even if there was a fraud committed by Stamper, 
unless he was a party to the fraud, or in some way connected 
with it.” 

6th. Because the jury found contrary to the evidence and 
the principles of equity and justice. 

The evidence is omitted as unnecessary to an understand- 
ing of the decision of the Court. 

The motion for a new trial was overruled and plaintiff in 
error excepted. 


















Hoop & Kippoo; H. Frevper, for plaintiff in error. 





Joun T, CuarK, for defendant. 







Warner, Chief Justice. 






This was a bill filed by the complainant against the defend- 
ant, praying for the specific execution of a contract for the 
sale of lot of land number seventy-four, in the sixth district 
of Early county. On the trial of the case the jury found a 
verdict for the defendant. A motion was made for a new trial 
on the several grounds set forth in the record, which was over- 
ruled by the Court, and the complainant excepted. In our judg- 
ment the objection to the interrogatories of Stamper was well 
taken and they were properly suppressed by the Court. The 
interrogatories were returned by the witness Stamper to a 
former Clerk of the Court in vacation, and had the following 
entry on the back of them: ‘“ Received of M. W. Stamper 
the within package, who says that he received them from one 
of the commissioners, and that they have been unopened and 
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unaltered. Sworn to and subscribed before me, this 18th of 
March, 1871, W. H. DuBose, Clerk.” This affidavit of 
Stamper was not signed by him. It was shown by the pres- 
ent Clerk, that he, some time after the last term of the Court, 
and Dubose, the former Clerk, found the package in an iron 
till on the floor in the corner of the room in the Clerk’s office; 
that Dubose handed it to him, and that it-had been in his 
possession ever since unopened and unaltered. The former 
Clerk (whose absence was not accounted for) was not intro- 
duced to account for the package from the time he received 
it in vacation up to the time it was found in the iron till 
upon the floor and delivered to the present Clerk. In the 
first place, the interrogatories were not received in open Court, 
as required by the 3834th section of the Code. Secondly, 
Stamper did not sign the affidavit when he returned them to 
the Clerk in vacation ; and thirdly, the custody of them was 
not accounted for from the time they were received by the 
former Clerk in vacation, until found and handed to the pres- 
ent Clerk. ‘To allow interrogatories to be received and read 
in evidence under this statement of facts would be to estab- 
lish a dangerous precedent, the more especially when the in- 
terrogatories, as in this case, were returned by the witness 
himself, who was interested in the litigation as is shown by 
the record. It appears from the evidence had on the trial, 
that the defendant, on the 11th day of May, 1863, executed 
his bond to the complainant in the sum of $2,000, conditioned 
to make him a title to lot number seventy-four, in the sixth 
district of Early county, by the first day of January, 1864. 
There is no special allegation in the complainant’s bill for 
invoking the aid of a Court of equity to decree a specific ex- 
ecution of this contract, or why his common law remedy for 
a breach of the bond was not adequate and complete; but 
the defendant does not appear to have raised that question ; 
he answered the bill and alleges that he made a contract with 
Stamper to exchange with him lot of land number seventy- 
four for lot number eighty-five; that as Stamper had not paid 
Mitchell’s estate for lot eighty-five, he did not have the title 
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then to convey to the defendant, but would in a short time 
pay the money and procure the title, and in the meantime 
each party should execute their bonds to make titles to the 
respective lots of land. The negotiation for the exchange of 
the two lots of land was mainly conducted by Christian on 
the part of Stamper. On the 30th April, 1863, Stamper 
wrote the following letter to the defendant : 

“Mr. JAMEs B. RansoMe—Sir : Upon consultation, and 
my own opinion, it will be well to give bond, as I have no 
deed. You can make Dr. Christian a deed or give him a 
bond to make title when I make you a title. I make a bond 
to make title when the note is due, you make one and send 
the bond by the Doctor.” 

It is quite clear, we think, that the trade was made for the 
exchange of the lots of land between the defendant and Stam- 
per; they in fact were the contracting parties. Stamper ex- 
ecuted his bond to the defendant on the 28th of April, 1863; 
conditioned to make him a title to lot number eighty-five by 
the first day of January next, after the date thereof. 

The defendant alleges, in his answer, that the complainant 
fraudulently procured the bond to be made payable to him- 
self, instead of to Stamper, with whom the contract was 
made unconditional, as therein specified, without reciting the 
terms of the contract between him and Stamper for the ex- 
change of the two lots of land, and that Stamper never paid 
the money to the Mitchell estate, and departed this life with- 
out having procured a title to lot number eighty-five, and 
that it would be inequitable and unjust to require the de- 
fendant to specifically perform the contract under this state- 
ment of facts. 

On the trial the evidence was conflicting as to the manner 
in which the bond to the complainant was procured from the 
defendant, but there is one leading and controlling fact 
stamped on the face of this transaction, and that ‘is, that the 
contract for the exchange of the lots of land was made be- 
tween Stamper and the defendant, whatever part Christian, 
the complainant, may have acted in the matter. Mere inad- 
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equacy of price, though not sufficient to rescind a contract, 
may justify a Court in refusing to decree a specific perform- 
ance. So also any other fact, showing the contract to be 
unfair or unjust, or against good conscience. Code, section 
3134. In view of the facts of this case, as disclosed in the 
record, we cannot say that the verdict of the jury was con- 
trary to the evidence and the principles of justice and equity, 
nor do we find any material errors in the charge of the Court 
to the jury, or in the refusals to charge as requested. In our 
judgment, the motion for a new trial was properly overruled. 
Let the judgment of the Court below be affirmed. 


West.Ley Tare, plaintiff in error, vs. THE STATE oF GEOR- 
@iA, defendant in error. 


1. On the trial of an indictment for murder, where there is a general 
plea of not guilty, it is not error as against the prisoner for the Judge 
to charge the jury as to the law of justifiable homicide, even though, 
from the evidence, it is plain that the prisoner is in any event guilty of 
manslaughter. An error of the Court in his charge to the jury, which 
could not, in any view of it, have injured the prisoner under the evi- 
dence, is no ground for a new trial. 

2. When the evidence showed that, without any considerable provocation, 
the prisoner ‘‘ went at the deceased with an axe,’’ and the deceased, 
standing in his place, picked up a heavy oak stick, and was stricken 
by the prisoner with the axe and killed as he was raising the stick, and 
the Judge charged the jury that if the deceased picked up the stick to 
defend himself, the prisoner was guilty of murder; but if the de- 
ceased picked it up for mutual combat, the prisoner was guilty only of 
manslaughter ; and the jury found the defendant guilty of murder: 

Held, That the charge was not one of which the prisoner could complain. 

3. There need not be mutual blows to constitute a mutual combat. 
There must be a mutual intent to fight, and if this exists and but one 
blow be stricken, the mutual combat exists, even though the first blow 
kills or disables one of the parties. (R.) 


Criminal law. Murder. Charge of Court. Immaterial 
error. Evidence. Before Judge ANDREWS. Elbert Supe- 
rior Court. September Term, 1871. 
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Westley Tate was placed upon trial for the murder of 
Jefferson Tate. The defendant pleaded not guilty. 
The following evidence was introduced upon the trial : 


TESTIMONY FOR THE STATE. 

Marion Tare, (colored) sworn: I think it was about 
sunset or between sunset and dark on Tuesday of last week ; 
it was at the Ragland place in Elbert county ; on that day 
Westley Tate struck Jefferson Tate with a pole axe; he hit 
him on the right side of the head, near the top, more to the 
right than left. I think he hit him with the head of the 
axe; it appeared like a pretty heavy blow; knocked him 
down ; the wound was about an inch and a half wide and 
three and a half or four inches long; can’t tell how deep 
it was; the skin was broken in one small place; was not 
able to get up; they took him up, spoke to him, called 
him and he did not answer. They carried him into the 
house and laid him down; he was knocked down on Tues- 
day and he lived until Thursday morning; he died in this 
county. I did not see the commencement of the difficulty 
between them two; the fuss commenced about some “ jower- 
ing” about some children; the women were West’s wife, 
Muly and July, Jeff’s uncle’s wife ; West. was there before 
Jeff. came. When the killing took place Jeff. came up and 
set his basket down and goes in the house and gets a drink 
of water; when he got the water he came out and walked to 
the wagon, where his basket was; he stood some few minutes 
leaning against the wagon, when he spoke to West. and said 
to him, “I don’t think it right for you to curse another 
man’s wife in her yard ;” don’t remember what he had been 
saying before that; don’t remember what West. was doing ; 
the women and defendant got in a great rage; Jeff. spoke to 
defendant first ; he told defendant that he did not think it 
was right for one man to be cursing and talking about kill- 
ing another man’s wife in her yard; West. asked him, “Did 
he take it up?” Jeff. told him, “No! he didn’t take it up 
in particular, more than he didn’t think it was right;”’ West. 
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then told Jeff. “That he would hit his wife,” and Jeff told 
him “I reckon not;” Jeff. said, “I think God give you 
more sense than to hit his wife if he were in some foreign 
country ;” there was some few words passed between West. 
and Jeff. that I don’t recollect. West. started to Jeff. ; I 
never saw him; I heard him walking and talking back be- 
hind me; don’t think that from the time until West. got 
half way there was another word spoke between them; I 
was sitting with my back to West. and face towards Jeff. ; 
when I Jooked I saw Jeff. stoop after the double-tree, and as 
the double-tree was coming up I saw West.’s axe coming 
under the double-tree ; he had raised the double-tree up 
when he struck ; by the time he got the double-tree nearly 
straight West. struck Jeff. on the right side of his head with 
his axe; Jeff. and the double-tree all fell backwards and 
lodged on the hub of the wagon. At the time they com- 
menced talking to each other I think they were fifteen or 
twenty steps apart, or more; don’t think Jeff. moved out of 
his tracks; didn’t examine to see whether the skull was 
broke or not. After West. knocked Jeff. down he walked 
off from there very quickly ; Jeff. was standing at the fore- 
wheel of the wagon ; the double-tree was separate from the 
wagon; he caught the double-tree up with both hands ; it 
was a double-tree for a two-horse wagon, the usual size. 
Cross-examined: I could kill a man with a weapon like 
that double-tree; I reckon the double-tree was nearly four feet 
long; it was lighter than a four-horse double-tree ; the double- 
tree was lying on the ground, nothing attached to it; Jeff. was 
on the left side of the wagon ; the tongue was towards the 
house; Jeff. was on the upper part of the wagon, on same side 
with witness, leaning against the fore-wheel ; he was stand- 
ing up between the front wheel and the tongue; there was 
no part of the wagon between witness and deceased ; witness 
was on the same side of the wagon with deceased ; deceased 
was leaning against the basket of cotton and the wagon; the 
basket was sitting on the wagon wheel; the deceased and 
wagon were three or four steps from the witness ; I was sit- 
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ting on a work-bench some five or six steps from the house , 
don’t know how long I had been there before the difficulty ; 
when I got there there was a difficulty between Muly and 
July ; heard them “ jabbering” after I got there; they were 
“jabbering” about Muly’s baby and July’s brother; they 
had been quarreling ; don’t know how long they had been 
quarreling before West. came up ; witness hadn’t been there 
very long before West. came up; they were quarreling about 
July’s brother knocking down Muly’s baby in play and 
hurting its face while they were playing; Muly was in the 
family way; she has had a baby since, so I have heard; I 
heard she had a baby the next night from the chat. When 
West. came up he picked a chunk and started to knock her 
down with it for the fuss his wife and she was in; he never 
knocked her down that I saw; if he had have done it wit- 
ness would have known it; didn’t see West. when he came 
up; he came before Jeff. West. had been pulling fodder 
that day ; deceased, defendant and witness live on the same 
place; witness and defendant live in the same inclosure ; 
Jeff. lives three hundred and fifty or four hundred yards on 
the other side of the branch; the gin-house is on this side of 
the branch ; gin-house some four or five hundred yards from 
where difficulty took place; West. was foreman on the place; 
don’t know what privileges he had ; I worked with my own 
squad ; Jeff. had a squad of his own ; Jeff.’s wife came with 
him and came by there; it was on the way to the gin-house; 
no quarrel had taken place between defendant and Jeff.’s 
wife ; I heard that West. brought an axe with him from the 
fodder field ; Jeff. said to West., after he came out of the 
house and lent up to the wagon wheel, “ West., I don’t think 
it is right to curse another man’s wife in her yard, and talk 
about killing her ;” I know that West. did not speak to him 
first ; I think West. asked him, “ Did he take it up?” Jeff. 
told him, “ No! not particular, but he didn’t think it right;’’ 
West. told him, I think, ‘He would hit his wife;” Jeff. 
laughed, and said, “ No! I think God gave you better sense 
than that ; I don’t think you would strike my wife if I was 
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in some fur country ;” don’t know why West. said he would 
strike his wife; nothing had passed between West. and Jeff.’s 
wife. When he was struck with the axe he fell back and 
lodged against the hub, on the outside of the wheel on the 
left, and the double-tree fell on the left of him; defendant 
and deceased were about the same size; witness recognizes 
prisoner as the one that struck deceased with the axe; July 
lived in the same inclosure and same yard; I saw nobody 
but Jeff. 

Jim MARTIN, (colored) sworn: Was present at a difficulty 
between Jeff. Tate and West. Tate, at Mr. Tate’s “ Ragland 
place,” in Elbert county, on Tuesday evening of last week ; 
as we came up from the fodder field some women were quar- 
reling about some children; West. came and heard them 
quarreling and took it up; West. Tate’s wife, Muly Tate, 
and July Tate were the women that were quarreling ; 
West commenced cursing Aunt July in her yard, and Jeff. 
spoke and told West that “He didn’t think that he was 
doing right to curse a woman in her yard;” Jeff. told him 
that “ He didn’t think that he would like for any man to go 
in his yard and curse his wife that way ;” West. spoke and 
told him that he “would curse his wife or any other God 
damned man’s wife that was standing on his toes ;” Jeff. told 
him, “I reckon not, West.; I might go to some fur country 
or other and God gave you better sense than to hit my wife;” 
West. said, “God damn you, I’ll show you, you God damned 
yellow rascal ;” then he made to him with the axe; Jeff. 
stooped down to get the double-tree and before Jeff. got ex- 
actly straight with it West. hit him on the right side of the 
head with the axe; he knocked him down; he first fell on 
the wagon hub and lay there a few minutes and then fell on 
the ground ; he knocked him down with a pole axe; he hit 
him with the butt of the axe; he hit him on his head, on 
the right side of his head near the top of his head ; witness 
recognizes prisoner as the one that struck deceased with the 
axe. After West. knocked Jeff. down he threw down his 
axe and walked a short. distance, then struck a little trot; 
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I saw no more of him until I saw him in jail. After 
Jeff. fell on the ground we picked him up and carried him 
in Oliver Tate’s house; he lived until Thursday morning 
after he was knocked down; I was with Jeff. nearly all the 
time after he was struck until he died; he did not talk any; 
he was speechless ; never heard him speak from the time he 
was knocked down until he died; I looked at the wound ; 
it broke the skull ; did not notice how long the wound was; 
it was about three inches long and about an inch wide, I 
think ; don’t know how much the axe was worth; more 
than twenty-five cents. 

Cross-examined: I work on Mr. Tate’s place with pris- 
oner’s squad ; deceased worked in separate squad ; worked in 
same field that day but not together; West. was stacking 
fodder and Jeff. was picking cotton; West. went from the 
fodder field that night home; witness and prisoner went to- 
gether from the fodder field to the yard where the killing 
took place, and found Muly and July quarreling; nobody there 
but Muly and July that I saw; nobody with me but West. ; 
West. carried an axe with him from the field that he had been 
using; the axe with which he killed Jeff. ; we had been there 
about ten minutes when Jeff. came up ; the quarrel continued 
between the two women and was going on when Jeff. came up; 
the women were quarreling about West.’s wife’s little boy ; 
the children had not been fighting ; I heard them say that 
July’s brother ruy against Muly’s little boy and knocked 
him down; July’s brother was about as high as the middle 
of witness’ breast; Muly’s child was about three years old, 
the one that was knocked down ; the women talked angrily ; 
Muly, West’s wife, was in the family way, and had a child 
the next night, I think ; July is a large size woman, twenty- 
five or six years old; Muly is a right smart smaller than 
July. West. struck under the double-tree with the axe ; the 
whole width of the head of the axe struck into his skull far 
enough to break it; he struck very near the crown of the 
head ; it was the double-tree of a two-horse wagon, usual 
size; could kill a man with it by striking pretty hard; Jeff. 


Vou. xtvr, 11. 
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brought his basket of cotton and set it on the wagon; he was 
going to the gin-house with it; that was the way to the gin- 
house ; not related to any of the parties; deceased died in 
Elbert county. West. was standing twenty-six steps from 
Jeff. when they were quarreling; I was standing by West ; 
I don’t know the distance from where I was standing with 
prisoner to deceased ; West. was as far from Jeff. as from the 
place where witness is standing to Tate’s store; don’t know 
that the distance was measured ; Jeff. stood in the same place 
all the time; the women were quarreling in Oliver Tate’s 
yard ; it was three or four hundred yards from Oliver Tate’s 
house to West’s house ; Jeff. never moved out of his tracks ; 
West. moved all the way from where he was standing to 
where Jeff. was; he walked and talked pretty fast when he 
went up to where Jeff. was. West. came on from the fodder 
field by home and on to Oliver’s house ; he never stopped at 
home. 

JacoB Burton, sworn: I assisted in arresting the pris- 
oner ; we arrested him last Friday night, in South Carolina» 
at Mr. McCalla’s quarters; had no warrant for his arrest ; 
he made no resistance ; there were nine of us, two with Mr. 
Blackwell and Colbert. 

The defendant introduced no evidence. Admitted that 
Jefferson Tate is dead, and that he died from the wound in- 
flicted by defendant. 

The jury found the defendant guilty of murder. 

The defendant moved for a new trial upon the following 
grounds, to-wit : 

Ist. Because the Court erred in charging the jury, “ that 
provocation by threats will not be sufficient to reduce the 
crime from murder to manslaughter, when the person killed 
is unarmed and neither making or attempting any violence 
upon the prisoner at the time of the killing, provided noth- 
ing was said or done to excite that irresistible passion before 
.commented on.” 

2d. Because the Court erred in charging the jury, “that 
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that which is perfectly justifiable on the part of the de- 
ceased cannot be any legal provocation to the slayer.” 

3d. Because the Court erred in giving in charge to the 
jury sections 4265 and 4267 of Irwin’s Revised Code, as the 
defense set up in the case was that the killing was voluntary 
manslaughter. 

4th. Because the Court erred in charging the jury, “that 
if they believed from the testimony that the prisoner was ad- 
vancing on the deceased with a declaration, God damn you, 
T’ll show you, you God damned yellow rascal, and with an 
axe, that the deceased was justifiable in taking up a double- 
tree of a two-horse wagon to defend himself from the attack, 
and if in so doing was killed by the prisoner by a blow on the 
head with an axe by the prisoner, this using of the double- 
tree does not free the prisoner from the crime of murder; 
that it depended on the spirit with which the double-tree 
was seized whether for mutual combat or self-defense.” 

5th. Because the Court erred in giving in charge to the 
jury, “that provocation by threats will not be sufficient to re- 
duce the crime from murder to manslaughter, when the per- 
son killed is unarmed and neither making nor attempting any 
violence upon the prisoner at the time of the killing.” 

6th. Because the Court erred in refusing to charge the jury 
as requested: ‘That if the jury believed from the evidence 
in the case, that the prisoner and the deceased, upona sudden 
quarrel, both seized weapons likely to produce death, and the 
prisoner killed deceased, then the killing was voluntary man- 
slaughter and not murder; and it is immaterial who struck 
the first blow ;” and in charging the jury as follows: “It de- 
pends upon the cireumstances under which the weapons were 
seized ; if for mutual combat, it matters not who struck the 
first blow; but if the jury believed that Jeff. seized the 
double-tree standing in self-defense, and for that purpose, it 
would not reduce the homicide to the grade of manslaughter ; 
and the cases read by defendant’s counsel to sustain this request 
are those of mutual combat; so the Court charges you, if you 
believe Jeff. seized the double-tree for self-defense, it would 
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not reduce the offense to manslaughter; but if you believe 
he seized it for mutual combat the offense is reduced to that 
crime only. And in all cases of mutual combat the mutual 
intent to fight must be a mutual purpose in the parties 
simultaneously, and to constitute a case of such combat mutual 
blows must pass between the parties.” 

7th. Because the Court erred in refusing to charge the jury 
as requested as follows: ‘If the jury believes from the ev- 
idence in the case, that the prisoner and deceased were en- 
gaged in a mutual quarrel, and prisoner seized an axe but 
did not strike until the deceased had seized a double-tree, a 
weapon likely to produce death, and had put it into a strik- 
ing position and the prisoner then struck him, then the killing 
was voluntary manslaughter, and not murder;” and in re- 
peating his charge to the jury as set forth in the sixth ground 
of complaint. 

8th. Because the verdict was contrary to law and to evi- 
dence. 

The motion for a new trial was overruled by the Court, 
and defendant excepted, and now assigns said ruling as error. 


J. D. MatHews; Epwarps & SHANNON, for plaintiff 
in error. 1st. The first and fifth charges to the jury are 
upon assumed state of facts: 11 Ga. R., 286; 14 Jb., 137; 
30 Ib., 271, 714, 2d. The second charge was an intimation 
of opinion upon the evidence: Code, sev. 3183; 14 Jb., 137. 
3d. The third charge excluded manslaughter from the con- 
sideration of the jury: 20 Ga. R., 594. 4th. Error to re- 
fuse requests to charge as to mutual combat: Code, sec. 3664 ; 
1 Russ. on Crimes, 584; 15 Ga. R., 223. 5th. Evidence 
shows no malice: Code, sec. 4254; 3 Ga. R., 324; 1 Russ, 
on Crimes, 482; Ros. Crim. Ev., 684 ; 30 Ga. R., 67; 15 Jb., 
223; 25 Ib., 527; 42 Jb., 609. 6th. Homicide to prevent 
senna and battery is voluntary manslaughter : 18 Ga, R., 
194; 24 Jb., 282. 


SAMUEL LuMPKIN, Solicitor General; Ropert Hester, 
for the State. Ist and 5th. The charge complained of is 
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law: 25 Ga. R., 207; Reese’s Hom., 31. Misdirection upon 
abstract principle of law immaterial: 31 Ga. R., 426; 17 
Ib., 194; 22 Ib., 237; 28 Ib., 215; 41 1b., 485. 2d. The 
second charge is good law: 29 Ga. R., 470; 34 Jb., 85. 3d. 
The third charge is more favorable to plaintiff in error: 41 
Ga. R., 485. 4th. Thisis not a case of mutual combat. 


McCay, Judge. 


This was an indictment for murder, and there was a plea 
of not guilty generally. Under the proof, we think it was 
no error in the Court to charge the law of justifiable homi- 
cide. The record shows a general denial of guilt, and it was 
not improper that the Judge should inform the jury under 
what circumstances one may lawfully kill another, and it 
would be a strong case of hypercriticism to say, that a new 
trial ought to be granted if the Judge allude to instances of 
justification wholly unlike the case on trial. It is common 
for the Court to read the definition of justifiable homicide, 
“the taking a human life by commandment of law, or by per- 
mission of law, or in self-defense;” surely it is not error in 
the Court to do this, even though the case is one one of self- 
defense alone. That the Judge in this case charged the jury 
in reference to the law of justifiable homicide, etc., was no 
harm to the prisoner. In the first place, his plea was “not 
guilty;” the proof was very plain that the deceased was 
killed by him, and he was “guilty” unless justified. In the 
next place, we have no evidence from the record, that his 
counsel waived his plea of not guilty, and stood only on 
the denial of the guilt of murder ; as the record stands the 
denial was of any guilt. Weare not prepared to say, that 
even if the record showed that the counsel had, in the argu- 
ment, admitted guilt of manslaughter, that the charge of the 
Judge as to justifiable manslaughter would have been ground 
for new trial. At best the charge may in that event have 
been unnecessary. But we are not clear it could even then 
be said to have injured the defendant. We think the Judge 
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was in error in saying there must be mutual blows to consti- 
tute a mutual combat. There must be a mutual intent to 
fight. But we think if this exists, and but one blow be strick- 
en, that the mutual combat exists, even though the first blow 
kills or disables one of the parties. Were there any evidence 
here of a mutual combat we should be constrained to reverse 
the judgment. But we are clear that there was before the jury 
nothing to authorize any doubt even upon their minds that 
this was not a mutual combat. The deceased showed no sign 
of a disposition to fight. He denied taking up the quarrel 
of the woman. He stood at his place; he had, or showed 
no arms. Indeed, he seems to have been very slow even in 
getting ready to defend himself, since the defendant had about 
twenty steps to go, and got to him and struck him before he 
got the double-tree picked up, and in a position even to de- 
fend himself. Had he got the first blow and that blow proved 
fatal, the killing would by him have clearly been justifiable. 
He sees a man coming at him with an axe, cursing him, 
threatening to show him what he could, and would do, 
and his picking up the double-tree and raising it was’ noth- 
ing but the promptings of that universal feeling of self- 
defense implanted in all animal nature. 

The conviction is right; it was not justified only, but de- 
manded by the testimony. The jury were bound, on their 
oaths, to find as they did, and we do not feel it to be our duty 
to grant a new trial, because the Judge gave the law wrongly, 
upon a state of facts which did not exist. This offense was 
murder. There was no considerable provocation—nothing to 
bring it to the grade of manslaughter. 

Judgment affirmed. 
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Elliott vs. The State. 






Cares F. Exiort, plaintiff in error, vs. THe STATE, 
defendant in error. 
x 





1. The grounds of alleged error, set forth in the motion for a new trial, 
must be identified by the Judge as true, or they will not be considered 
on a writ of error based thereon to this Court. The usual certificate 
to the bill of exceptions is not sufficient. (R.) 

2. In a case where, if death had ensued, the defendant would only have 

been guilty of manslaughter, he cannot be convicted of an assault 

with intent to commit murder, and the Court, on request, should so 

have charged the jury. (R.) 
















Criminal law. Assault with intent to murder. Bill of 
exceptions. Practice in the Supreme Court. Malice. Be- 
fore Judge Hopkins. Fulton Superior Court. October 
Term, 1871. 














For the facts of this case, see the decision. 





D. F. & W. R. Hammonp; PeepLtes & HowEt1, for 
plaintiff in error. 






J. T. GLENN, Solicitor General ; GARTRELL & STEPHENS, 
for the State. Ist. The verdict of the jury was in accordance 
with the law, and was sustained by the evidence, and ought 
not to be disturbed by this Court. 2d. The Cuurt was right 
in charging the jury that, “in cases of assault, as in all other 
offenses, if several act in concert, encouraging one another 
and co-operating, they are all equally guilty, though only 
one makes the actual assault: 33 Ga. R., 131; 21 Ga. R., 
221; Code, 4240; 30 Ga. R., 757. 3d. It is immaterial 
whether the prisoner is charged in the indictment as princi- 
pal in the first or second degree, if he was found aiding and 
abetting the act: 28 Ga. R., 604. 4th. Malice is implied 
from the recklessness of the act, and it is not necessary to 
constitute malice that the prisoner should know the person 
against whom it is directed; 39 Ga. R., 31; 26 Ga. R., 275. 
5th. The Court was right, in his construction of sections 
4264 and 4268 of the Code, also of section 4265; section 
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4267 did not apply to the case, but if it did, the Court’s 
construction of it was right, and the charge, as given, did not 
injure the defendant: 22 Ga. R., 234; 18th Ibid., 708; 2 
Bishop’s Crim. Law, sec. 638. 


Warner, Chief Justice. 


The defendant was indicted for an assault, with intent to 
murder. On the trial of the case the jury found the defend- 
ant guilty. A motion was made for a new trial on the sev- 
eral grounds stated in the motion therefor, as contained in 
the rule nisi. First, because the verdict of the jury was 
contrary to law. Second, because the verdict of the jury was 
contrary to the evidence, and decidedly against the weight of 
the evidence. Third, because the Court erred in charging 
the jury, and in refusing to charge the jury as requested as 
set forth in the motion for a new trial. The Court overruled 
the motion for a new trial, and the defendant excepted. On 
what ground the Court overruled the motion fora new trial 
does not appear. The error assigned in the bill of exeep- 
tions is the overruling the motion fora new trial. Whether 
the Court charged the jury, or refused to charge the jury as 
assumed in the motion for a new trial, does not affirmatively 
appear ; and it may be that the Court overruled the motion 
for a new trial because the facts assumed therein in relation 
to the charge of the Court, and refusal to eharge as requested, 
were not true. But it is said the certificate of the pre- 
siding Judge furnishes plenary evidence of the truth of the 
grounds of error stated in the motion for a new trial. The 
certificate of the Judge certifies that the foregoing bill of ex- 
ceptions is true, and contains al} the evidence material to a 
clear understanding of the errors complained of. What was 
the exeeption to the ruling of the Court, and what was the 
error complained of? The exception to the ruling of the 
Court and the error complained of was the overruling the 
motion for a new trial, and the Judge certifies that the mo- 
tion for a new trial was made and overruled, and that the 
bill of exceptions contains all the evidence material to a clear 
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understanding of the errors complained of—that is all. 
Whether the Court charged the jury, or refused to charge 
the jury as stated in the motion, does not affirmatively ap- 
pear in the bill of exceptions, and, therefore, the certificate of 
the Judge does not cover it. The certificate of the Judge 
only certifies that the motion for a new trial was overruled, 
and that the evidence contained in the bill of exceptions is 
all that is necessary to a clear understanding of the errors 
complained of in overruling the motion, on the ground that 
the verdict was contrary to that evidence, and to the law un- 
der that evidence. The bill of exceptions must affirmatively 
disclose the error assigned: Doebler vs. Waters, 30 Georgia 
Reports, 344; Cameron vs. Ward, 22 Georgia Reports, 169. 
In McLain & West vs. Dinsmore & Kyle, 30 Georgia Re- 
ports, 724, this identical question was considered and decided. 
In delivering the opinion of the Court, Lumpkin, Judge, said 
that the case furnished another fit occasion to remind the bar 
of the necessity of taking the precaution to obtain the ac- 
knowledgment of the presiding Judge, that the grounds 
taken on the motion for a new trial are true. Not that the 
motion was made upon the grounds stated in the rule; but 
that the statements in the grounds are true. The result, there- 
fore is, that in the ease now before the Court, no other errors 
can be considered but those which relate to the overruling 
the motion for a new trial, on the grounds that the verdict of 
the jury was contrary to the eyidence contained in the bill 
of exceptions, and contrary to the law under that evidence. 
If the Court did charge the jury, and did refuse to charge 
the jury as requested, as assumed in the motion for a new 
trial, that should have been distinctly stated in the bill of 
exceptions, so that the presiding Judge could have certified 
whether it was true or not. The entire Court are unanimous 
in their judgment as to the rule of practice, but inasmuch as 
no objection was made, on the argument of this case before 
this Court as to the assignment of errors, as alleged in the 
motion for a new trial, the majority of the Court place their 
judgment of concurrence in the reversal of the judgment of 
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the Court below on that ground. I place my judgment of 
reversal upon a much broader ground. Was the verdict of 
the jury contrary to law, under the evidence contained in the 
bill of exceptions? The defendant was charged with an as- 
sault with an intent to murder. In order to make out the 
offense, the evidence must show that the assault was made 
under such circumstances that, if death had ensued, the kill- 
ing would have been murder, which necessarily would have 
involved the question of malice, either express or implied. 
If death had ensued, and the homicide would only have been 
manslaughter, then the defendant cannot legally be found 
guilty of an assault with intent to murder. 

What are the material facts, as disclosed by the evidence 
in the record? The defendant is the brother-in-law of Miss 
Turner, a young lady about eighteen years old, who lived 
with her parents in the city of Atlanta. She had received a 
communication through the post-office, written over a ficti- 
tious name, requesting her to meet a gentleman on the street 
at a certain time; this she communicated to her mother and 
brothers ; her mother threw it in the fire. Shortly afterwards 
@ proposition was made to her through a negro man and his 
wife, to meet a gentleman on the street at a certain time and 
place, who desired to make her acquaintance. This she com- 
municated to her mother and family. The name of the gen- 
tleman was not disclosed. Her brothers desired her to go to 
the place designated, and they would go with her and find out 
who it was that was sending such insulting messages to 
their sister. She went, her brothers and the defendant, 
her brother-in-law following a short distance behind, when 
Clark, the prosecutor, made his appearance, piloted by the 
negro man and his wife, through whom the communica- 
tions to her had been made. She says he took hold of her 
hand, put it through his arm and pulled her along. The pros- 
ecutor says she took his arm, and he asked her how long she 
could stay out. She says he asked her how long she was going 
to stay out that night, and would she go to his room or to aunt 
Sallie’s, the negro’s house, and also said, “ Let us walk fast.” 
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About that time the defendant and her brother came up, and 
her brother said, “ Turn my sister loose,” and repeated it the 
second time, and then commenced firing upon him, wounding 
the prosecutor in two places. The evidence is not clear that 
the defendant fired at all, but he was there and was evidently 
acting in concert with the brother, who did shoot the prose- 
cutor. The prosecutor denies writing the note through the 
post-office, but admits sending the messages through the ne- 
groes, and that his object in meeting the young lady was.to 
have criminal intercourse with her. 

Such, in brief, are the substantial facts and circumstances 
under which the shooting took place. If death had ensued, 
would the killing have been murder, or manslaughter, under 
the law? There could not have been any express malice 
against the prosecutor, for the defendant did not know who 
he was—his name had been carefully concealed. Will the 
law imply malice under the provoking circumstances attend- 
ing this transaction ? 

In all cases of voluntary manslaughter there must be some 
actual assault upon the person killing or an attempt by the 
person killed to commit a serious personal injury on the 
person killing, or other equivalent circumstances, to justify 
the excitement of passion and to exclude all idea of delibe- 
ration or malice either express or implied: Code, section 
4259. Were not the circumstances under which the shooting 
was done equivalent to those specially mentioned in this sec- 
tion of the Code to justify the excitement of passion and to 
exclude all idea of deliberation or malice, either express or 
implied. The brother and brother-in-law of their sister dis- 
cover, for the first time, the individual who has been sending 
insulting messages to her, and who was then in the very act 
of carrying out his purpose, as he himself admits, to invade 
her chastity. If this would not justify the excitement of 
passion in the breast of a brother or brother-in-law of a 
young sister who had a right to claim their protection, what 
would? But it is said the expressions uttered by the defend- 
ant to the prosecutor, in his room shortly after the shooting, 
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“that he had received a dose, and when his brother came he 
would finish him or finish it,” is evidence of malice. On the 
contrary, it shows that the defendant was still under the ex- 
citement of passion aroused and produced by the conduct of 
the prosecutor toward his sister, and that his words gave ex- 
pression to it when he came into his presence. 

In my judgment, the evidence in the record does not make 
such a case that if death had ensued, the defendant would 
have been guilty of murder under the law, and, therefore, he 
should not have been found guilty of an assault with intent 
to murder. If the jury had found the defendant guilty of 
an assault only, then there could have been no objection to 
the verdict. Whilst the Courts cannot, and should not, re- 
cognize the right of any person to take the law into their 
own hands for the purpose of redressing their own wrongs, 
still the seducer, when he attempts to invade female chastity, 
should distinctly understand that he encounters all the peril 
incident to such an attempt on his part. If the prosecutor 
in this case had confined himself to the pursuit of his legiti- 
mate and lawful business, instead of seeking to gratify his 
carnal appetite in forbidden pastures, he would not probably 
have been injured. I am, therefore, of the opinion that a 
new trial should be granted in this case, on the ground that 
the verdict of the jury is contrary to law, as disclosed by the 
evidence in the record. 

Let the judgment of the Court below be reversed. 


McCay and MontTeoMERY, Judges, concurring. 


The bill of exceptions in this case contains no history of 
the trial, no statement of any of the rulings of the Court in 
the progress of the cause. It is simply a statement that the 
case was tried, a verdict had, a motion made for a new trial, 
and that the Court refused to grant the new trial. We are 
left, therefore, to the: record alone to discover the errors, if 
any, of the Court. That record is simply the rule nisi and 
the judgment of the Court refusing the new trial. The rule 
nisi calls on the State to show cause why a new trial should 
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not be granted, on the following grounds: Ist. Because the 
Court did so and so. 2d. Because, ete. The plaintiff hasa 
right to put in his motion any ground for a new trial that he 
may think he has, and, though some of the Judges are in the 
habit of refusing even the rule nisi, unless the facts stated 
are true, yet this is not always the case, and is, in fact, only 
a new practice. We have frequently before us judgments 
refusing to make such rules nisi absolute, on the ground that 
the facts*stated are not true. Most generally, however, the 
judgment simply grants or refuses the new trial, giving no 
reasons for it. It may be that the reason for refusing is, that 
the grounds taken are untrue. How are we to know? But 
in this bill of exceptions there is a distinct assignment of 
error, on this ground, taken in the rule nisi, and the parties 
went into the argument before this Court that this assign- 
ment was supported by the record. Judge MonTGOoMERY 
and myself think it was too late to make this objection in 
the argument. It should have been done on the reading of 
the bill of exceptions, the real objection being that the bill 
of exceptions was not sustained by the record. We will not, 
therefore, in this case, refuse to consider the points. 

As this was a case of assault with intent to murder, it is 
clear that if there was no malice, express or implied, the de- 
fendant was not guilty. The Court was asked, in substance, 
so to charge, and he refused to do so. We think that was 
error. The evidence is such as that the jury might have 
found the shooting to be the result of that sudden heat of 
passsion which does not allow the voice of reason and justice 
to be heard, and that if the shooting had produced death, 
the offense would have been manslaughter. 

We cannot agree with the Chief Justice that the evidence 
fails to show such malice, as if the charge had been given the 
jury would have been bound to find the defendant not guilty 
in any event, We think there is plenty of evidence to jus- 
tify a verdict of guilty, even under a proper charge. The 
facts that this lady went to the rendezvous with the knowl- 
edge of her friends—that they followed her, armed—that this 
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defendant was one of the crowd—that he displayed great ma- 
lignity of feeling when the victim of their violence was appa- 
rently on his death-bed, and that he was armed, are, in our 
judgment, facts that would fully justify a verdict, even had 
the law been properly given. 

But as the jury were not given the law of malice, as re- 
quested, we think there ought to be a new trial. The law is 
clear that, if there be not such malice as would make the 
shooting murder, had death ensued, but only manslaughter, 
the defendant is not guilty. 


ANDREW M. Parker, plaintiff in error vs. THE Futon 
LOAN AND BUILDING AssocrATION, defendant in error. 


Where a suit to recover usury paid was brought against a Loan and Build- 
ing Association, chartered by the Superior Court in favor of one who 
had been a member and borrower, and who failing to comply with the 
rules, as to the payment of his monthly dues, had, by way of settle- 
ment, conveyed to the company certain real estate at an agreed price 
in full discharge of his obligations and it appeared in proof that the 
company consisted of two thousand shares ; that $1 00 per month was 
to be paid upon each share until the accumulations should make each 
share worth $200 00; that the monthly receipts were to be used in 
advancing to the shareholders on their ultimate interest at such rates 
of premium as the money might bring at auction, and that each share- 
holder, taking an advance, was to pay $1 00 extra upon each share 
advanced upon, giving a real estate mortgage to secure the performance 
by him of his agreement to pay his dues as the constitution of the 
company required : 

Held, 1. That the contract of a member taking an advance according to 
the rules, was not usurious upon its face, whatever might be the pre- 
mium at which he agreed to take the advance. 

2. Whether such a contract, though legal upon its face, was, in fact, 
illegal, would depend upon the object of the association. If it were, 
in truth, a mere devise to evade the usury laws, then it would be ille- 
gal, if in fact more was taken for the use of money than seven per cent. 
perannum. But if the organization were in fact and bona fide a plan 
with the real intent and object of “accumulating a fand by monthly 
subscriptions or savings of the members thereof, to assist them in pro- 
curing for themselves such real estate as they may deem proper,’’ then 
it would not be illegal ; and this being a question of fact, depending 
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upon evidence, it was proper for the Judge to leave it to the finding of 
the jury. 

8. When no other facts appear to the jury, by the proof, going to show 
the object of such an association than the Constitution, and the con- 
tract made in accordance therewith, a verdict of the jury that the con- 
tract is not illegal, is not only supported by, but is required by the 
evidence. 

4, If a contract claimed by one of the parties to be usurious and by the 
other not. is compromised and settled between them, the question of 
dispute as to the usury, forming a distinct item of the settlement, this 
is an accord and satisfaction even as to the usury, and the money paid 
cannot be recovered back, but a mere compromise and settlement of 
the debt without a distinct reference to the dispute as to the illegality 
of the contract is not a bar to a suit to recover back the usury paid. 

. This Court will reluctantly interfere with the discretion of the Judge 
below in his direction of the business of the Court, and never unless 
manifest injustice have come to the party complaining. 


Loan and Building Associations. Usury. Accord and 
satisfaction. Practice. Before Judge Hopkins. Fulton 
Superior Court. October Term, 1871. 


Andrew M. Parker brought assumpsit against the Fulton 
Loan and Building Association, a corporate body incorporated 
by an order of the Superior Court of Fulton county, th 
declaration containing substantially the following allegations: 
That said Association is indebted to plaintiff in the sum of 
$4,605 75 as principal debt, with interest on the same from 
March 8th, 1868, for so much money by the said plaintiff 
paid, laid out and expended to and for the use of the said 
defendant, and at its special instance and request, the said 
sum of money having been paid to said defendant as usurious 
interest for the use of money over and above the legal rate 
of interest. The declaration contained a second count for 
$4,605 75 money had and received by the defendant for 
plaintiff’s use. 

The defendant pleaded the general issue, and that if plain- 
tiff ever had any demand against said defendant, the same 
has been by accord and satisfaction, settled and adjusted be- 
tween defendant and plaintiff, by the purchase of a certain 
house and lot by defendant from plaintiff at a price agreed 
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on between the parties, and on payment of the balance of 
$740 00 by defendant to plaintiff, all matters in dispute be- 
tween them were by such accord settled and determined. 

The following evidence was introduced upon the trial: 
Plaintiff testified that he joined the defendant, and took a 
few shares of stock. His object in joining was to borrow 
money from it, knowing that no one could borrow money 
without having stock to pledge as collateral. As he wished 
to borrow, from time to time, he got more stock through J. 
R. Wallace, sometimes paying him par and sometimes a little 
over par ; told Wallace when he wished him to get him stock 
that he wished to buy it and borrow on it ; at various times 
from September 13th, 1866, to March 8th, 1868, he got 
money from defendant ; first got $190 ; bid it off at eighty- 
one per cent; the last gotten was $740 on a settlement in part 
payment for the land which he conveyed to defendant. He 
does not remember the dates nor amounts of the several 
separate loans received from defendant, but the total received 
by him amounted, in principal and legal interest on it to 8th 
of March, 1868, to something over $5,000, and paid them 
back various sums at dates and in amounts not remembered, 
aggregating, with legal interest added up to 8th March, 1868, 
to something over $9,000, leaving a balance over paid of 
$3,398. On said settlement defendant paid him $740 cash, 
and he conveyed to defendant property valued on the settle- 
ment at $6,500 in settlement of defendant’s demands against 
him. The payments were in consideration of the money he 
had gotten from defendant. 

Cross-examined: When he joined defendant, he-was furnish- 
ed with a printed copy of its constitution and by-laws, and a 
certificate of stock; each stockholder had to pay $1 00 per 
share per month on his stock, and a fine of ten cents for failure, 
whether such stockholder had borrowed or not, and $1 00 per 
share per month was paid by him to’keep his stock ; this stock 
was like any other stock so liable, on market, for fluctuating 
prices ; when a loan was made, one dollar per month on each 
share bid off had to be paid for interest, and ten cents on this 
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per month on failure to pay it; when payments were made, 
defendant’s treasurer gave receipts showing the amount paid 
itemized. Plaintiff made up the account sued on from said 
receipts and other data in his possession; cannot remember 
any sums or the dates, except the first and the last, but knows 
that the aggregate is about as aforesaid ; there is one error in 
said account, attached to the declaration of $1,200, in my 
favor, in one place, and some smaller and immaterial errors 
in calculations. Money kept up so high in the Association 
that, at any time within a year from the first borrowing by 
plaintiff, he could have paid back the identical sum received 
by him, and gotten his mortgages discharged, and had his 
stock reinstated, and gotten the accumulation on his stock ; 
the money would thus have cost him no interest; at any time 
after that, he could have paid back what he had borrowed, 
plus such sum as, at the then rating rate of premium, would 
have made a mortgage by some other person equal to his, and 
gotten his mortgage released, and his stock pledged as col- 
lateral also released, and the accumulation on his stock would 
have exactly equaled the sum required by the Association to 
be paid in by him. This is not only so theoretically, but 
plaintiff knows it to be so practically. Had plaintiff kept 
his whole contract, he would have made, by the accumula- 
tion on stock, just what he would have lost by paying the 

installments required, but he had not the money with which | 
to pay up according to his contract, and for that reason, lost 
by the contract. On the 8th of March, 1868, he had failed 
to pay, for five months, his monthly dues, then $200 per 
month; he then had a settlement with J. R. Wallace, who 
was acting for the company, and in that settlement all the 
items on the bill of particulars sued on were taken into con- 
sideration and passed upon. On that day, plaintiff agreed 
upon the settlement according to the paper exhibit. Defend- 
ant then bought plaintiff’s stock, as therein shown, paid him 
$740 cash, and gave up all his mortgages and transferred his 
stock to defendant, and thus had a full settlement of all their 
affairs ; but in that settlement nothing was said about usury, 

Vor. xivi. 12, 
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but plaintiff knew what their claim was, and on what account 
their claim was, what he had gotten and what he had paid; 
had been a member of such an association before, and was 
familiar with all its operations. 

Re-direct: Being unable to raise money to pay his monthly 
dues of $200 per month, for five months, and monthly fines 
of ten per cent. on the dues, and defendant threatening to 
sue him, he made said settlement to prevent suit. Theaverage 
premium on all money borrowed by him was seventy-six per 
cent. Defendant began business in June, 1866. The amount 
of cash obtained depended on premium bid. Mortgage for 
any number of shares bid off was for $200 per share, without 
reference to the sum of money actually gotten. The amount 
procured was ascertained by deducting the price bid from 
$190 and doubling the remainder. 

Here plaintiff closed. 

Defendant introduced J. R. Wallace, who testified as fol- 
lows: All the stock of the Association was taken the first 
night. Parker did get him to buy stock for him, and this 
he did as he bought other things on commission ; he is a 
real estate dealer, purchaser and seller of stocks, ete. De- 
fendant authorized him to settle with Parker, and he made 
the settlement ; the basis of it was as shown by the paper 
shown him; it is signed by Parker. That settlement was 
in full of all difference between the parties. Defendant’s 
board of directors had often discussedywhether a borrower 
could successfully plead usury, and, while he is not certain, 
thinks he and plaintiff spoke of it before settling; he, 
acting for the company, thought the settlement covered 
usury, if there was any in the transaction. Nominally, the 
defendant held plaintiff’s obligations for near $20,000, but 
plaintiff knew that that was but nominal, and that he was 
only required to pay his installments. Defendant was well 
posted about the operations of fhe Association. The real 
estate priced in the settlement at $6,500 was not then worth 
more than $5,000; the building on it was very inferior, and 
property was dull; it was then leased out, and there were 
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some liens on it; Parker secured them against these liens by 
a mortgage on his Broad street property, and afterwards paid 
off the liens. About six months after the settlement, de- 
fendant sold said property for $6,500. Property had in- 
creased in value; has often seen a greater increase in six 
months in Atlanta. Defendant had paid $120 taxes on it, 
meanwhile. The paper shown was written by witness, ex- 
cept that Parker signed it. What plaintiff got, and what he 
had paid, witness did not know. Under the usual operations 
of such an association, it would reach the end contemplated, 
i. e., when each share would be worth $200, less forty per 
cent., in sixty-six months from its organization. 

Defendant then put ‘in evidence said paper, which was as 
follows : 


“ATLANTA, March 17th, 1868. 


“A.M. Parker, to Fulton Loan and Building Association: 
One hundred shares at 65 per cent, 70 
Amount of dues supposed to be 


EROS MEIER icc. cccn essostavabincnne sveessouesibhastsansaieds 2,200 


Take front store, 21 by 100, now occupied, and pos- 
session to be given Ist June, 1868 


ER el a a TE ERD lets wpe ber, Desa nanan 


“T will accept the above and make deed in fee simple to 
store-house and lot on Whitehall street, now occupied by F. 
Corra & Company. (Signed) 

“A, M. PARKER.” 


Defendant then put in evidence, by consent, its printed 
Constitution, as follows: 
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“CONSTITUTION. 


“ ARTICLE I. 

“This Association shall be entitled The Fulton Loan and 
Building Association, and shal] have for its object the accu- 
mulation of a fund by monthly subscriptions, or savings of 
the members thereof, to assist them in procuring for them- 
selves such real estate as they may deem proper. 

“ ARTICLE II. 

“Sec. 1. Any white resident of Georgia, twenty-one years 
of age and upwards, may be a member of this Association. 
Married females and minors may hold property in this Asso- 
ciation by trustee, and not otherwise; and the names of the 
person or persons for whom such property is held in trust 
shall be specified on the books of the Association. 

“Sec, 2. Each stockholder, for each and every share by 
him or her held, shall pay the sum of one dollar, in par 
funds, on subscribing, and the same amount on the eighth 
(8th) day of each and every month thereafter, (unless such 
day occur on Sunday, in which event the payment to be 
made on the day previous,) to the treasurer, or to such other 
person or persons as shall from time to time, by the laws and 
regulations of the Association, be authorized to receive the 
same, until the whole stock shall be of sufficient value to 
divide to each share of stock the sum of $200. 

“ Sec. 3. When each stockholder, for each and every share 
of stock by him or her held, shall have received the sum of 
$200, then this Association shall determine and close: Pro- 
vided, always, that any stockholder having received an ad- 
vance in the manner prescribed in Article eighth, shall be 
debited in his account with the premium paid thereon. 

Sec. 4. Should any stockholder fail to meet his or her 
dues as often as the same shall be payable as aforesaid, he or 
she shall forfeit and pay the additional sum of ten cents for 
every such failure and for every dollar thus unpaid, the same 
to be charged with the monthly dues. 

“Sec, 5. Should any stockholder neglect or refuse to pay 
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his or her monthly dues or fines for more than three months, 
he or she shall receive from the treasurer the amount of dues 
actually paid, with no allowance for interest thereon—first 
deducting all fines and arrearages with his or her propor- 
tionate part of any losses and expenses sustained—and thence 
cease to be a member of this Association. 

“Sec. 6. Should any stockholder, not having received an 
advance, wish to withdraw from the Association, he or she 
shall be entitled to receive from the treasurer the amount of 
dues actually paid, first making the deductions provided for 
in the fifth section of this Article: Provided, however, that no 
stockholder wishing to withdraw give less than one month’s 
notice to the directors of such intention. Transfer of stock 
may at any time be made in the presence of the treasurer, 
attested by his signature; but no such transfer shall be valid 
until all arrearages or fines that may be due upon said stock 
shall have been duly discharged. Such transfer must be 
made at least thirty days before an election to entitle the 
holder thereof to vote. 

“Sec. 7. In the event of the death of a member who has 
not made a loan, the heirs or legal representatives of the 
deceased may continue his relation to the Association ; or 
should they prefer it, shall be entitled, by giving the treasu- 
rer thirty days’ notice, to receive from the Association the 
amount paid in, together with seven per cent. simple interest 
thereon from date of monthly payments; or should any such 
deceased member have made a loan and the note given to the 
Association be for an amount greater than that paid in by 
him to the Association in addition to seven (7) per cent. sim- 
ple interest thereon, then the heirs or legal representatives 
may cancel the said note by paying its full value, less the 
amount paid in and interest as above stated; but if the note 
be for a less amount than that paid in and seven (7) per cent, 
simple interest thereon, then the heirs or legal representa- 
tives shall be entitled to receive from the Association the 
difference. In every instance of withdrawal by death, any 
charge there may be due for fines, arrearages, unpaid premi- 
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ums for insurance, and proportion of losses and expenses sus- 
tained, shall first be deducted. 

“ Sec. 8. No stockholder shall hold in his or her own right 
more than thirty (30) shares. 

“Sec. 9, Each stockholder, for each and every share by 
him or her held, either in their own right or as trustee, shall 
be entitled, when personally present or by written proxy, at 
an annual election or special meeting, to one vote, for the 
election of officers and other purposes: Provided, however, 
that no stockholder shall be entitled to more than twenty 
votes on any one ballot, and be allowed one ballot only in 
any one, election, or on any one question, for him or herself or 
as trustee for any other person. 

Sec, 10. Each member, upon subscribing for a share or 
shares, and making the first monthly payment of the same, 
shall be entitled to a certificate of such share or shares, speci- 
fying the number and amount thereof respectively, signed by 
the president and countersigned by the treasurer, which cer- 
tificate shall be evidence of his title thereto. 

“ Sec. 11. Each stockholder shall sign this Constitution, 
thereby obligating himself or herself to pay punctually their 
monthly dues, interest and fines, and to fulfill all other requi- 
sitions herein contained. 

“ Sec. 12. The fines imposed by the fourth section of this 
Article shall be debited to the defaulting member until all 
arrears are paid. 

. “ ARTICLE III. 

“The officers of this Association shall be a President, 
Treasurer, Secretary and four Directors, exclusive of the 
President, (who shall be ex-officio a member of the board,) 
all of whom must be stockholders. They shall be elected at 
the annual meeting of the stockholders on the evening of the 
eighth day of June, 1866, and on the tenth day of June in 
each and every year thereafter ; ‘provided that day do not 
occur on Sunday, in which case the election shall be held on 
the evening of the previous day. A majority of all the votes 
represented, or present, shall determine an election. Should 








ATLANTA, JULY TERM, 1872. 175 
Parker vs. The Fulton Loan and Building Association. 


any officer die, or resign in the interim between one election. 
and another, the board of directors shall have power to fill 
the vacancy. 

“ ARTICLE Iv. 

“Tt shall be the duty of the president to preside at all 
meetings of the Association and of the board of directors ; 
to preserve order, and to sign all drafts on the treasurer 
when ordered by the board of directors, and to perform all 
other duties usually appertaining to his office. He shall 
have power, with the concurrence of two of the board of di- 
rectors, to call a special meeting of the Association whenever 
he may deem it advisable. 

“ ARTICLE V. 

“ Sec. 1. It shall be the duty of the treasurer to receive 
all moneys paid into the Association, and to pay all orders 
drawn upon him by authority of the board of directors, when 
signed by the president and countersigned by the secretary, 
and until the Association is made a body corporate by order 
of the Superior Court of Fulton county, or by act of the 
General Assembly of Georgia, all bonds, mortgages, policies 
of insurance, and other papers, shall be made to the treasurer 
as trustee for this Association, and upon the acceptance of 
such order or Act of Incorporation, all such bonds, mort- 
gages, policies of insurance and other papers shall, ipso facto, 
vest in and, if necessary or proper, be assigned by him to said 
body corporate. Also to receive and hold in trust for the 
Association, all bonds, mortgages, policies of insurance, and 
other papers in connection with property upon which money 
is loaned, first giving his receipt therefor to the Secretary. 
It shall be his duty, and he is hereby empowered to give re- 
lease and acquittance for all sums of money paid to the As- 
sociation upon any note, bond, mortgage or other security, 
and, if necessary, acknowledge satisfaction of the same on 
record. He shall keep accurate accounts with the stockhold- 
ers and of all moneys paid into the Association. His books — 
shall be subject to the inspection of the board of directors, 
aud he shall be prepared, at all times, to inform the members 
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of the state of their accounts, and, at the annual meeting, 
furnish a detailed statement of the finances of the Associa- 
tion. He shall give satisfactory bond for the faithful per- 
formance of his duties ; shall receive such compensation for 
his services as the board of directors may determine, subject 
to the approval of the stockholders, and, at the expiration of 
his term of office, deliver over to his successor all moneys, 
books and papers in his possession belonging to the Asso- 
ciation. 

“ Sec. 2. The treasurer shall deposit with the board of 
directors a correct duplicate of his receipt book, which he 
shall keep posted up every month so as to show all the re- 
ceipts each month ; and should the treasurer at any time 
refuse to exhibit any of the books or papers to any of the 
board of directors upon application, the board of directors 
shall dismiss him at once from office, and demand and receive 
from him all the books, papers and assets in his hands, and 
elect a successor to fill his unexpired term. Upon such dis- 
missal, a refusal to deliver any of the books or assets of the 
Association shall be deemed and taken to be a full breach of 
the treasurer’s bond. 

“ ARTICLE VI. 

“Tt shall be the duty of the secretary to keep correct 
minutes of the proceedings of this Association, and of the 
board of directors, and record the same in a book or books 
provided for that purpose. He shall attest all orders drawn 
on the treasurer for the payment of money, under the au- 
thority of the board of directors. He shall have charge of 
all bouks and papers belonging to the Association except 
such as are entrusted to the treasurer, and deliver up the 
same in good condition to his successor in office. He shall 
receive for his services such compensation as may be fixed 
upon by the board of directors and approved of by the stock- 
holders. 

#€ ARTICLE VII. 

See. 1. It shall be the duty of one or more of the di- 

rectors to meet statedly on the eighth evening of each and 
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and every month—at such place as the board may appoint— 
with the stockholders, to dispose of the funds of the Asso- 
ciation according to the constitution, and to conduct the bu- 
siness of the Association generally. 

Sec. 2. They shall hold, on the fourth day after the 
monthly meeting, a special meeting, and other meetings as 
often as may be necessary, for the consideration of securities 
offered, and shall be empowered to appoint a solicitor for the 
Association, whose business it shall be to examine all titles, 
and draw up all papers in connection with said securities and 
attend to all other legal business of the Association. He shall 
be paid for his services such salary, out of the funds of the 
Association, as may be fixed upon by the directors and ap- 
proved by the stockholders. In no case shall an order be 
drawn on the Treasurer for an appropriation until the neces- 
sary searches in the Courts of record shall have been made, 
and the solicitor certifies to the satisfactory character of the 
securities offered. 

“Sec. 3. A majority of the board of directors shall con- 
stitute a quorum. They shall be empowered to fill all va- 
cancies that may occur in their number, and to adopt any 
regulations for their government not disagreeing with this 
constitution. 

“ Sec. 4. They shall, from time to time, inspect the books 
and accounts kept by the treasurer, and shall cause a full 
statement of affairs of the Association to be annually pre- 
pared by that officer at least seven days before the annual 
meeting of the members, at which meeting such statement 
shall be submitted after having been first audited and signed 
by three members of the Association selected by the board. 

“Sec. 5. Any order on the treasurer must be sanctioned by 
a majority of the board, and signed by the president and sec- 
retary. 

“ ARTICLE VIII, 

“Sec. 1. Each stockholder, for each and every share of 
stock he or she may hold in the Association, shall be entitled 
to purchase an advance of stock of $200 and no more; pro- 
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vided, however, that no stockholder shall receive an advance 
of over $1,000 at any one monthly meeting, if any other 
stockholder present, not having received an advance, shall 
bid for it at an equal premium. 

“ Sec. 2. The amount paid into the treasury each month 
shall, at the monthly meeting of the stockholders, be sold to 
the highest bidder or bidders among them; provided the 
same be not sold under forty per cent. premium, and be se- 
cured by real estate fully equal in value to the net sum ad- 
vanced, If there should at any time be no bid for the money 
as high as forty per cent., then the money shall be distributed 
by lot among those stockholders entitled to borrow under the 
rules of this association; and if the person upon whom the 
lot shall fall, shall fail, or neglect, or be unable to give secu- 
rity required, he shall pay interest on the money, according 
to the requirements of the constitution, until the next regu- 
lar monthly meeting, when it shall again be distributed as 
above described—the name or names of the person or persons 
in default, as above mentioned, being left out of the lot until 
all the other members, entitled to an advance, shall have 
drawn. 

Sec. 3. Any stockholder taking an advance shall allow to 
be deducted the premium offered by him or her for the same, 
and shall secure the Association for such advance by satisfac- 
tory bond and mortgage, and policy of insurance, renewed 
from time to time at his or her expense. He or she shall fur- 
ther pay all recording fees, and all other expenses connected 
with such security, except the solicitor’s fees. 

“Sec. 4. For each advance of $200 made to a stockholder, 
one share of stock shall be assigned as collateral security. In 
case of failure to offer sufficient security for an advance within 
one month from the date of the purchase, the month’s inter- 
est shall be charged to said purchaser, and his or her right 
to said purchase cease. ‘ 

_ “See. 5. Any stockholder taking an advance shall pay to 
the treasurer, in addition to his or her monthly dues for 
shares, one dollar per month for each share on which such 
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advance is made, or at the rate of six per cent. per annum on 
the whole amount, including the premium. 

“Sec. 6. No stockholder shall be entitled to an advance 
who is ia arrears to the Association, and no property taken as 
security for an advance out of the limits of the county of Ful- 
ton, it being understuod that the borrower shall pay all nec- 
essary expenses incurred by the directors in making an 
examination of all property out of the city of Atlanta. 

“Sec. 7. Should any stockholder, having received any por- 
tion of his or her stock in advance, neglect or refuse to pay 
any or all of his or her dues to the Association for three suc- 
cessive months, then the directors may compel payment of 
principal and interest by instituting proceedings on the bond 
and mortgage, according to law. When any sale shall take 
place of any property mortgaged to the Association, the direc- 
tors shall have power to retain and apply so much of the 
purchase money as would be required to redeem the proper- 
ty, pursuant to the provisions contained in the ninth article of 
this constitution, together with all other payments, moneys 
and expenses due to the Association, and shall pay the surplus 
thereof to the mortgagor. 

“ ARTICLE IX. 

“See. 1. Should any stockholder, who has executed a mort- 
gage to the Association, be desirous of selling the mortgaged 
property subject to the mortgage, he or she shall be at liberty 
to do so, with the consent of the directors, upon first duly 
transferring the shares secured by said mortgage to the in- 
tended purchaser, and upon such transfer being completed, 
and all arrears due the Association from the mortgagor being 
paid, and the conveyance to the purchaser being executed, 
such purchaser shall henceforth be liable to pay all monthly 
dues and interest payable in respect of such shares, and the 
directors may grant to the original mortgagor a release from 
all future liability in respect thereof. 

“ Sec. 2. It shall be lawful for any stockholder, having ex- 
ecuted a mortgage in favor of the Association, to subsitute at 
his or her own expense, and subject to the approval of the di- 
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rectors any other property as security to the Association in 
lieu of that originally mortgaged. 

** See. 3. Should any stockholder desire to have his or her 
property discharged from mortgage before the Association 
shall have regularly terminated, he or she shall be allowed 
so todo by paying into the hands of the treasurer such a 
sum of money as shall, at the rate of premium the funds are 
then selling, produce the same monthly payment of interest 
as that which said stockholder had been previously paying 
on his or her advance: Provided, that such sum shall in no 
case be less than the net amount actually received by him or 
her: And provided further, that no release shall be given un- 
til the money paid for such release shall have been sold, and 
the security offered for the same be approved by the directors, 
and the papers connected therewith duly executed; such 
stockholder paying all costs connected with the redemption 
of the mortgaged property. 

“ ARTICLE X. 

“Tn addition to the fines mentioned in the fourth section of 
the second Article, any officer of the Association, for neglecting 
to attend any of the annual or special meetings, shall be fined 
for each and every such neglect, the sum of one dollar; nor 
shall any fine be remitted in any case other than sickness or 
absolute necessity. 

“ARTICLE XI. 

“ This constitution can only be altered or amended at an 
annual meeting, and by a majority of the stock represented 
or present; and at least one month’s notice of the proposed 
alteration must be publicly given. 

“ ARTICLE XII. 

“The capital stock of this Association shall be not less 

than two nor more than three thousand shares.” 


The defendant then introduced the original mortgage and 
note, and transfer of stock given by plaintiff to defendant, 
dated 13th September, 1866, for the first sum borrowed 
by plaintiff of defendant, and, by consent of parties on the 
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trial, it was admitted that all the other mortgages and notes 
and transfers given by plaintiff to defendant, for other sums 
obtained by plaintiff from defendant, contained precisely sim- 
ilar provisions, and differed from this one only as to dates 
and amounts, A copy of which mortgage, etc., is as follows: 


‘THE FULTON LOAN AND BUILDING ASSOCIATION. 
“STATE OF GEORGIA—Futtton County. 


“This Indenture, made this 13th day of September, in the 
year of our Lord, one thousand eight hundred and sixty-six, 
between Anderson M. Parker, of the first part, and N. R. 
Fowler, as treasurer, trustee for the members of the Ful- 
ton Loan and Building Association, his successors in office 
and assigns forever, of the second part, being of the county 
and State aforesaid, witnesseth : That whereas, the said party 
of the first part has, according to the constitution and by- 
laws of said Association, procured an advance and borrowed 
from said Association the full and just sum of $1,000, and 
therefore owes to said Association the said sum, with interest 
at the rate of six per cent. per annum, payable monthly ; and 
whereas, the said party of the first part is desirous to secure 
unto said Association the true and full payment of said debt 
and interest as aforesaid, in accordance with said constitution 
and by-laws of said Association. Now this indenture wit- 
nesseth, that the party of the first part, as well for the better 
securing to the party of the second part the faithful payment 
of the debt, which thesaid party of the first part justly owes 
to the party of the second part, in manner herein mentioned, 
as in consideration of the sum of five dollars to him in hand 
paid by the party of the second part, the receipt whereof is 
hereby acknowledged, has granted, bargained, sold, aliened, 
released and confirmed, and by these presents does grant, 
bargain, sell, alien, release and confirm unto the said party 
of the second part as treasurer, as trustee as aforesaid, his 
successors in office and assigns forever, all that city lot of 
land in the city of Atlanta, fronting on Broad street twenty- 
one feet, and running back seventy-five feet, bounded by 
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Healey’s lot on the south, and by lot belonging to said Parker 
on the east, leased to B. N. Williford, north by lot belonging 
to said Parker, and fronting west on Broad street, together 
with all and singular the edifices, buildings, rights, members, 
hereditaments and appurtenances to the same belonging, or 
in any wise appertaining, and all the estate, right, title, in- 
terest, property, claim and demand whatsoever, in law or in 
equity, of the said party of the first part, of, in, or to the 
same; and the reversion and reversions, remainder and re- 
mainders thereof. To have and to hold the said premises 
hereby granted and released, with the rights, members, here- 
ditaments and appurtenances thereunto, and every part and 
parcel thereof unto the said party of the second part, his 
successors in office and assigns forever, to the only proper use 
and behoof of the said party of the second part, his succes- 
sors in office and assigns forever ; upon condition, neverthe- 
less, that if the said party of the first part, his heirs, executors, 
administrators or assigns, shall fully and faithfully pay to 
said party of the second part, his successors in office or assigns 
$1,000, according to the tenor and true intent and meaning 
of his certain promissory note, bearing even date with these 
presents, and duly made and executed by said party of the 
first part to the said party of the second part, payable on de- 
mand, according to the constitution and by-laws of said 
Association, with interest at the rate of six per cent. per 
annum, payable monthly, then this present indenture and the 
estate hereby granted, and every article and clause herein 
contained, as well as the said promissory note, shall cease and 
become utterly void. And it is-hereby mutually covenanted 
and agreed between the parties to these presents, that if de- 
fault shall be made in the payment of the principal, secured 
to be paid to the said party of the second part, whenever the 
same shall be demanded, according to the constitution and 
by-laws of said Association, and the’ interest which shall 
accrue thereupon, at any time or times on which they shall 
be due, or if any part of such principal or interest, that then 
and from thenceforth it shall be lawful for the party of the 
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second part, his successors in office or assigns, to grant, bar- 
gain, sell and dispose of the said hereby granted premises, 
and all benefit and equity of redemption of the said party of 
the first part, his heirs, executors, administrators or assigns 
therein, according to the charter, by-laws, rules and regula- 
tions of said Association, rendering the overplus of the pur- 
chase moneys to be obtained for the same, after full satisfac- 
tion of the principal and interest to be due on such promissory 
note, in manner aforesaid, and the charges for advertisement 
and sale, and attorney’s fees, cost of Court, and expenses of 
foreclosure, if any there shall be, unto the said party of the 
first part, his heirs, executors, administrators or assigns ; and 
the said party of the first part agrees to give such additional 
security for said loan, to the said party of the second part, 
as may be required, according to the constitution and by-laws 
of said Association ; and , the wife of the said 
party of the first part, hereby releases and relinquishes to the 
said party of the second part, all her right to dower that she 
now has or may hereafter have in and to the premises herein 
described and conveyed. 

“In witness whereof, the said party of the first part hath 
hereunto set his hand and seal, on the day and year first above 
written. _ (Signed) 

A. M. PARKER, [1. s.] 
Signed, sealed and delivered in presence of 
(Signed) JoHN T. Cooper, 
(Signed) DANIEL Pittman, Ordinary. 
Canceled. 
(Signed) N. R. Fow.er, Treasurer, 

Recorded September 2d, 1866. 

(Signed) W.R. VENABLE, Clerk.” 


Defendant introduced the original deed from plaintiff to 
defendant for the property agreed to be conveyed. It was 
dated 30th of March, 1868, the consideration therein ex- 
pressed was $6,500, and the deed was in the usual form of 
fee-simple deeds. 

Defendant then put in evidence a writing as follows : 
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“STATE OF GEORGIA—Fvtton County. 
“To Noah R. Fowler, Treasurer of the Fulton Loan and Build- 
ing Association, and to all whom it may concern: 

“This writing will witness that I, A. M. Parker, for and in 
consideration of full value received, have transferred, assigu- 
ed and set over to the Fulton Loan and Building Association, 
all the shares of stock I hold and control in the same, being 
one hundred shares therein, and the said Noah R. Fowler, 
treasurer as aforesaid, is hereby authorized and requested to 
make such transfer, or cancel the same on the books of the 
company, accordingly. 

“ Witness my hand and seal this, 30th day of March, 1868. 
Mortgage on Broad street property to remain solely as collat- 
eral security for covenant of warranty deed, this day given. 

(Signed,) A. M. PARKER.” 


In rebuttal, plaintiff testified as follows: 

The matter of usury was not in controversy between plain- 
tiff and defendant, at the time of said settlement in March, 
1868, nor before. Nothing was said about usury then, or 
before, to him, and the matter of usury was not covered by 
that settlement. He had not demanded any deduction from 
defendant’s claims on the ground of usury. The written 
proposition was the only one ever made by defendant to him 
for a settlement, and contains all the matters settled. He 
did not then know that he had any claim for usury against 
defendant. He thought the settlement a hard one, but sup- 
posed defendant had the advantage of him, and that he could 
do no better. He had complained of the ambiguity of one 
article of the constitution, by which a borrower upon settling, 
as he was, met with harder terms than he might anticipate, 
but yielded to defendant on that point. 

His property was worth $6,500 and more, in cash, at the 
time he conveyed it todefendant. 

The jury returned a verdict for the defendant. Where- 
upon plaintiff moved for a new trial upon the following 
grounds, to-wit : 
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Ist. Because the verdict of the jury is strongly and de- 
cidedly against the weight of the evidence and unsupported 
by the evidence. 

2d. Because the verdict is contrary to law, equity and jus- 
tice. 

3d. Because the Court erred in refusing to allow plaintiff 
to show his pecuniary condition and monetary necessities at 
the time he obtained the money from defendant. 

4th. Because the Court erred in refusing to allow plain- 
tiff’s counsel to place in the hands of plaintiff, when on the 
stand as a witness, the bill of particulars annexed to the 
declaration for the purpose of enabling plaintiff to refresh 
his memory as to the dates and amounts of the items thereof, 
after plaintiff had stated he could not, from mere memory, 
state the dates and amounts of most of said items. 

5th. Because the Court erred in permitting J. R. Wallace 
when on the stand as a witness for defendant, over the objec- 
tion of plaintiff, to testify as to the value of the real estate 
conveyed by plaintiff to defendant, in pursuance of the set- 
tlement of March the 8th, 1868, with the view of showing 
said real estate to have been worth less than the price agreed 
upon by the parties at the time. 

6th. Because the Court erred in charging the jury “ That 
the papers which have been submitted to you in this case do 
not show a usurious contract, but the contract, as shown by 
the papers, is not usurious. Look at all the circumstances and 
see if the contract, as shown by the papers, was made in good 
faith ; if so, the transaction is not usurious. If you should 
find that the contract was not an artifice resorted to for the 
purpose of concealing the true character of the transaction, 
then the plaintiff could not recover ; but if you believe the 
contract was an artifice or contrivance designed to conceal 
the true nature of the transaction, then plaintiff would be 
entitled to recover the usury paid.” 

7th. Because the Court erred in charging the jury thus: 
“Tf the contract was that plaintiff was to obtain money, and 


it was contemplated that in a certain contingency that might 
Vor. xtv1. 13, 
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arise, Parker might not have to pay more than principal and 
legal interest, then it is not usury ; each took his chance.” 

8th. Because the Court erred in charging the jury thus: 
“Tf there had been transactions between the parties and they 
met together and, by agreement, plaintiff conveyed real estate 
to defendant for the purpose of paying defendant’s demand, 
also to obtain, as part purchase money of the land, a further 
sum of money, which real estate defendant received in satis- 
faction of defendant’s demand, and defendant paid to plain- 
tiff the balance of the estimated value of the land in money, 
plaintiff could not recover in this action unless before suit 
commenced defendant had converted said land into money 
by sale.” ‘ 

9th. Because the Court erred in charging the jury thus: 
“Tf the jury find that there was an adjustment between the 
parties, mortgages and notes given up by defendant, and land 
conveyed by plaintiff in pursuance of that adjustment, and 
in that adjustment all the money paid by Parker was taken 
into consideration directly or indirectly, that ends the matter ; 
whether it was called usury or not makes no difference, such 
would be an accord and satisfaetion.” 

10th. Because the Court erred in refusing to charge the 
jury as requested in writing by plaintiff’s counsel as follows, 
to-wit: “The subsequent taking of more than lawful interest 
is presumptive evidence of an original usurious contract.” 

11th. Because the Court erred in refusing to charge the 
jury as requested in writing by plaintiff’s counsel as follows, 
to-wit: ‘“ There must be a usurious intention or there is no 
usury ; but if one makes a bargain for more than legal in- 
terest, believing that he has a right to make such a bargain 
or that the law gives him all that he claims, this is a mistake 
of law and does not save the party from the effect of usury.” 

12th. Because the Court erred in refusing to charge the 
jury as requested, in writing, by plaintiff’s counsel, as fol- 
lows, to-wit: “If the jury believe, from the evidence, that 
plaintiff conveyed to defendant real estate in payment of the 
demand then held by defendant against plaintiff, and the said 
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real estate was received as payment by defendant, then such 
payment would have the same effect in this case as if so much 
money had been paid and received.” 

13th. Because the Court erred in refusing to charge as re- 
quested by plaintiff’s counsel, in writing, as follows, to-wit : 
“That the price of the real estate, so conveyed and received, 
which the parties placed upon it was binding upon them in 
this suit.” 

14th. Because the Court erred in refusing to give to the 
jury, as requested, in writing, by plaintiff’s counsel, the fol- 
lowing charge, to-wit: “A settlement does not necessarily 
amount to a compromise, nor to an accord and satisfaction ; 
there may be a settlement without a compromise, or without 
accord and satisfaction.” 

15th. Because the Court erred in refusing to charge the 
jury as requested, in writing, by the counsel for plaintiff, as 
follows, to-wit: “To sustain the plea of accord and satisfac- 
tion in this case, it must appear from the evidence, to the 
satisfaction of the jury, that the matter of usury was in con- 
troversy between both plaintiff and defendant at the time of 
settlement, and that the same was taken in and actually set- 
tled between the parties, and that, in and by said settlement, 
some advantage, legal or equitable, enured to plaintiff. If 
the matter of usury was not, on the part of each party, in- 
tentionally settled and adjusted in said settlement, then such 
settlement is no aceord and satisfaction of the plaintiff’s claim 
for usury, sued for in this action.” 

16th. Because the Court erred in refusing to charge as re- 
- quested, in writing, by plaintiff’s counsel: “That there is no 
special form or expression necessary to constitute a usurious 
bargain. If the intention is, substantially, that one should 
Joan his money to another, who shall therefor, in any manner 
whatever, pay to the lender more than legal interest, it is a 
case of usury.” 

17th. Because the Court erred in refusing to charge the 
jury, as requested, in writing, by plaintiff’s counsel : “ That 
if the jury should believe, from the evidence, that the con- 
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tract between the parties was usurious, and that the matter of 
usury was not compromised in any settlement, then plaintiff 
would be entitled to recover the amount, whatever it is, which 
the evidence shows plaintiff paid defendant over and above 
the principal borrowed and legal interest thereon, to time of 
payment, with interest on said excess from the date of the 
payment of said excess.” 

18th. Because the Court erred in refusing to charge the 
jury as requested, in writing, by plaintiff’s counsel: “That if 
the jury should believe, from the evidence, that, at the time 
of settlement, defendant’s demand exceeded principal and 
lawful interest, and plaintiff settled with defendant without 
setting up any objection of usury or claim of usury, such set- 
tlement would not bar plaintiff from afterwards suing for and 
recovering the usury.” 

19th. Because the Court erred in putting a construction on 
the contract, and in charging the jury so, when the construc- 
tion, under the facts of the case, was for the jury to decide, 
and not for the Court. 

The motion for a new trial was overruled by the Court, 
and plaintiff excepted, and assigns said ruling as error upon 
each of the aforesaid grounds. 


E. N. Broyies; R. ARNOLD, for plaintiff in error. Ist. 
The Court erred in excluding the evidence offered by plain- 
tiff, as to his pecuniary condition at the time of the loan: 
9th Peters, 443, 453, 454. 2d. The Court erred in refusing 
to allow the plaintiff to testify from the bill of particulars: 
1st Greenleaf’s Evi., sec. 436; 24th Ga. R., 513. 3d. The 
Court erred in charging as set forth in the sixth ground of a 
new trial: 21st Ga. R., 620; 35th Penn. R., 470; 26th Ind. 
R., 269; 41st Ib., R., 478; 33d Barb. R., 103; 25th Bark. 
R., 268; 6th Allen R., 116; 2d Cowen R., 705; Par. Mer. 
Law, sec. 255; 2d Par. on Notes and Bills, sec. 411; 3d Par. 
on Con., (5th Ed.,) 128; Chit. on Con., 704; Story on Con., 
sec. 597; 36th Barb. R., 585; 31st N. Y. R., 472. 4th. 
The charge, as set forth in the seventh ground of new trial, 
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was error: 9th Peters’ R., 448; Cowper, 770; 3d Par. on 
Con., (5th Ed.,) 139. 5th. The Court erred in charging as 
complained of in the eighth ground of new trial: 42d Ga. R., 
455; 7th Cowen R., 662; 2d Wend. R., 481; 1st Ga. R.,154; 
6th. The Court erred in charging as complained of in the 
9th ground of new trial: 42 Ga. R., 455; Code, sec. 2829; 
1 Hill R., 572; 9 Barb. R., 371; 2 Abb. N. Y. Digest, 426, 
457; 8 N. Y. Digest, 23; 2 Par. on Con., 688. 7th. The 
Court erred in refusing to charge as set forth in 10th ground 
of motion for new trial: 2 Par. on Notes and’ Bills, 414; 11 
N. Y. R., 368; 3 Par. on Con., (5th Ed.) 117; 2 Cowen R., 
705; Parsons’ Mer. Law, 257. 8th. The Court-erred in re- 
fusing to charge as set forth in the 11th ground of the motion 
for new trial: 2 Cowen, 705; Parsons’ Mer. L., 255; 2 Par- 
sons on N. and B’s., 411, 412; 3 Parsons’ Cont’s, 128, 129; 
Chit. on Cont’s, 704, note (n.); Story on Conf’s, sec. 597. 
9th. Court erred in refusing to charge as shown in 12th 
ground of the motion for new trial: 42 Ga. R., 455 (2); 7 
Cowen, 662; 2 Wend., 481; 1 Kelly, 154, 155. 10th. Court 
erred in not charging request stated in 14th ground in mo- 
tion for new trial, to effect that settlement does not necessa- 
rily amount to accord and satisfaction, ete.: See authorities 
to point 7th in this brief. 11th. The Court erred in refusing - 
to charge as requested in 15th ground for new trial, as to 
accord and satisfaction: R. Code, 2829; 8 N. Y. Dig., 23 (1); 
1 Hill, 572; 9 Barb., 371; 2 Abb. N. Y. Dig., 426, 457-8; 
1 Bouv. Dic., Accord; 14 Barb., 607; 1 Abb. N. Y. Dig., 
15 (38); Bacon Abr., Accord A; 2 Parsons on Cont’s, (5th 
Ed.,) 686, 687; 7 Ga., 434-5. 12th. The Court erred in 
refusing to charge as requested in 16th ground in motion for 
new trial: 3 Parsons on Cont’s, 107; Parsons’ Mer. L., 254, 
255; 2 Parsons’ Notes and B’s., 400; R. Code, 2024. 13th. 
Court erred in refusing to charge as specified in 17th ground 
for new trial. 14th. Court erred as stated in 18th ground 
for new trial: See authorities to point 11th in this brief. 
15th. Court erred in putting a construction on the contract 
and in charging the jury so, as the construction was for the 
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jury, being a mixed question of law and fact: 9 Wal., 248, 
201; 11 Wal., 394, 252; 10 Wal., 129; 12 Wal. R., 391; 21 
How. R., 146; 11 Wheaton R., 75. 16th. The requests were 
legal and pertinent, and it was error in the Court to refuse so 
to charge: 37 Ga. R., 102; Harrison vs. Hatcher, decided 
Feb. 27th, 1872; 17 Ga. R., 204. 


Hittyver & BroruHer; A. W. HaAmMonp & Son, for 
defendant. 1st. The pecuniary condition of plaintiff was not 
relevant: Code, sec. 3703. 2d. Improper to have allowed 
plaintiff to testify from the bill of particulars: 18 Ga. R., 
463; 1 Greenleaf Ev., sec. 431. 3d. The charge of the Court 
was substantially correct: 43 Ga. R., 529; 41 Ib., 186; 15 
Ib., 241. 4th. The construction of the written contract was 
a question for the Court: Code, sec. 2712; Blydenburg on 
Usury, 85; 1 Wal. R., 625; 12 Fla. R., 552. 5th. Usury, 
if any, was settled by accord and satisfaction: 21 Ga. R., 
592; 52 Barb. R., 581; Code, sec. 2594. 


McCay, Judge. 


Was this contract usurious upon its face? Was the Court, 
construing the papers as they were presented, without other 
testimony, wrong in saying that the contract was not usuri- 
ous in form? We think this contract on its face to be a mere 
sale by the plaintiff of his right to a share in the ultimate 
division of the accumulations, That is clearly the form of 
the contract. The plaintiff was the owner of stock or shares; 
they paid nothing, and were to pay nothing, until the accu- 
mulations amounted to a certain sum, when, as is the result 
of the provision for winding up, that sum was to be divided 
between such of the shareholders as had not sold. Having 
such shares, the plaintiff sold them to the company, the com- 
pany advancing him a certain sum of money and he binding 
himself to do certain other things. - That is clearly the form 
of the contract. It is not a loaning of money at all, nor is 
it forbearance for the use of money, but a sale of certain 
shares of stock in the company to the company. We do 
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not, at present, mean that beneath this form, apparently legal, 
there may not lurk a device for covering up usury; we only 
say that, upon the face of the contract, it is simply a sale of 
the plaintiff’s stock to the company, at such a price as he saw 
fit to take and the company to give, and that isall. If there 
is usury, it is concealed, covered up; the contract does not in- 
dicate it. The plaintiff was a subscriber to the stock; he 
had paid in a portion of his assessments, and he agreed to 
sell out his stock, or, rather, to sell out to the company his 
interest in the final dividend. 

It must be remembered that the evidence shows two con- 
tracts: one is the taking of the stock and the contract to pay 
for it, monthly, as stipulated; and the other is the sale of it. 
They were not cotemporaneous; one was complete without 
the other. The taking of the stock, and the obligations then 
assumed, were not dependent at all upon the sale. The plain- 
tiff might or might not sell. Doubtless, some of the stock- 
holdegg will not sell. It is not a part of the stock contract 
that they shall sell. It is at their option. The contract, as 
stockholder, is a separate, independent thing, complete in 
itself, and, with all its obligations, is prior to, and in no nec- 
essary way has anything to do with the subsequent contract 
of sale. A stockholder, who had paid ten monthly install- 
ments, might certainly have sold to a stranger—one who was 
not a stockholder—all his interest in the company, contract- 
ing, at the same time, that he would continue to pay the 
monthly installments, as they fell due, and, no matter how 
low the price, or at how great a sacrifice he sold, there would 
be nothing in the form of the contract to show usury. In 
other words, as the facts in the record show, the plaintiff sub- 
scribed for a certain number of shares in the stock of the 
company. By the terms of that subscription, he was to pay, 
monthly, on each share, a certain sum until the accumulations 
should reach a fixed figureyswhen the assets were to be divi- 
ded among the stockholders then holding stock. There was 
no usury or illegality here, but only a simple subscription for 
stock, with the obligation to pay according to the terms of 
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the contract. The subscriber becomes the owner of the stock 
as he would be the owner of any other stock subscribed for. 
Why may he not sell it as he may other stock, to a stranger 
or to the company, and contract that the purchaser shall have 
it, free from any liability to calls or monthly payments? This 
is the stock contract, and it is a legal, natural contract on its 
face. 
Having made this contract, the stockholder has his option 
to keep it or to sell it, to hold on for his final division, or to 
sell for what he may deem its present worth in cash, he con- 
tracting to keep the purchaser harmless from the demand for 
monthly payments. This second contract, this sale, is purely 
. optionary. The stockholder may make it or not, and for this 
reason this contract of sale has no necessary connection with the 
subscription. The contract of sale on his part is simply that 
he will pay $1,00 per share extra each month, and will com- 
ply with his original undertaking. There is absolutely noth- 
ing in either of these two contracts, upon the face of theny that 
is usurious, and we see no error in the Court so holding. 

Whether the scheme, taken asa whole, is or is not a device 
to avoid the usury laws, is a question of fact for the jury un- 
der the proof. The Court so charged the jury, and the find- 
ing is in effect that it was not such a device. We think the 
jury found rightly under the evidence. As we have shown 
there is nothing in the form of the contract, nothing on its 
face, to make it usurious. Was this form a mere trick or de- 
vice by which to hide or cloak the real intent? 

The object of the Association is, as expressed in the arti- 
cles, to enable the members to acquire, by “the payment of 
small sums monthly, houses and homes. The whole affair 
is simply this: A certain number of persons agree among 
themselves that they will each advance, to make up a fund, 
a certain sum monthly ; that each will bind himself to con- 
tinue to make that monthly advance until the gross value of 
the whole fund shall amount to a certain agreed sum, when 
it shall be divided among those who have continued to pay 
and have not sold out their interest. Having thus secured 
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a monthly fund and arranged for its continuance, it is further 
agreed that at each monthly meeting the money on hand 
shall be employed in buying up the interest of any stock- 
holder who may be willing to sell any of his stock, the seller 
continuing his regular monthly payments, and paying also, 
each month, one dollar for each share he has sold. Whenever 
the accumulation on hand—whether derived from regular 
monthly payments or from profits thus made by the purchase 
of the stock—reaches a certain per cent., the whole affair 
winds up. The monthly payments cease, and the money on 
hand is divided to the stockholders who remain. It must 
be added, also, that each stockholder, when he sells to the 
company his ultimate interest, still retains his right to vote 
and act asa member. Now, as we have said, there is noth- 
ing, either in the form or in the nature of the contract of 
subscription, or in the contract of sale, that is illegal. Both 
of them occur every day, and were the sale of tke ultimate 
interest made to a stranger or to another member of the com- 
pany, there would be no pretense of usury, however low the 
price. Can the fact that the sale is made to the company 
itself make any difference? If there is any difference it is 
only in this, that the seller is himself interested in the pur- 
chase, and continues, as we shall see, to be interested in every 
sale and purchase until the final winding up of the enter- 
prise. What the stockholder agrees to pay for the money 
he gets when he takes money, is dependent on what he and 
others agree to take the money at. So soon as the accumu- 
lations reach a certain per centage—that is, will divide $200 
to each stockholder—all payments stop and the concern winds 
up. If the money at each monthly meeting is in demand 
and stockholders take it at a high premium, the accumula- 
tions increase rapidly and the end comes soon. If the rates 
are low, the end is a long way off and the monthly payments 
must be continued a long time. If the company gets its 
maximum accumulation in two years, the monthly payments 
are $24 pershare. If it takes four years to reach that point, 
then their payments are $48 per share, Hence, all parties 
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are interested in high rates. Even on the rates at which tifis 
plaintiff sold out, it is in testimony that if the rates could 
have been kept up to that figure he would have only had to 
pay seven per cent. for his money; in other words, the end 
would have come so soon that his monthly payments would 
not have been more than the money he actually got and 
seven per cent. 

Even on the idea that he was borrowing the money, and was 
merely selling his interest in the dividend, it was wholly a mat- 
ter of contingency whether he paid seven per cent., or more or 
less than that, for the money. This fact, this uncertainty or 
contingency, introduces into the transaction an element wholly 
foreign to an agreement to pay so much for the use of money. 
It may be that the borrower pays nothing; it may be that 
he does not really pay the whole of the principal. It may 
happen that he shall have to pay one, or two, or thirty per 
cent. It all depends on how soon the end comes; how high 
the average ratesare. The contract is not a contract for the loan 
of money with interest, since the lender (if it is a loan) does 
not know what he will get back, or rather what the taker 
will eventually pay, since that depends entirely on how long 
it will take to reach the point of final winding up. The 
profits to the lender, or loss to the borrower, may be less or 
more than seven per cent on the amount received. 

Treating this sale of the ultimate interest as a borrowing, 
let us see how it would be under, say, the rate of forty 
per centum premium. At forty per centum average sales, 
through the whole period, the concern will come to an end 
and the payments stop in aboutsix years. Suppose one holding 
five shares, on the first meeting, takes an advance at forty per 
cent. premium, this would be $400 on the $1,000, or five 
shares. This would leave him $600 in cash. 

His account would stand thus with the company: 


Diiebididhiinainenendeaise jinbesi hi seinaitiae el 
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Company Dr. 
Six years’ monthly payments of one dollar per share 
on five shares 
Six years’ monthly payments of one dollar per share 
on five shares (interest) 


Amount paid in all 


Now suppose he had borrowed $600 00 at seven per cent., 
and kept it six years and paid it, the account would be: | 
Six years’ interest on $600 00, at seven per cent., 

$42'OO per yearn... ccces sl tetcccoceees esi veoee 
Add the principal 


Amount paid in all 

So that in the Association plan he pays $108 00 less than 
seven per cent. f 

The settled rule is, that if any other element—as risk of 
losing the whole or risk of getting less than the legal rate, 
is a part of the contract, it is not usury. Usury is the taking 
of more than the legal rate for the forbearance. If the lender 
undertakes any risk, if the contract is of such a character as 
that the borrower or taker of the money may not have to pay 
the principal or may not have to pay as much as the legal 
rate, then itis not usury. Now it is apparent—first, that 
the great leading idea of this Association was, that it was an 
advantage to its members to pay insmallsums monthly, with 
the right to anticipate their ultimate interest by selling that 
out for its present worth at auction; and, second, that bona 
fide, really and truthfully, it depended entirely upon the 
average price the ultimate interests sold at, what rate each 
purchaser was paying for his money. If the average price 
was high, the end would soon come when the payments 
would stop; if low, it would take a longer time, and the rate 
of interest would be low or high accordingly. Each pur- 
chaser had an interest in the profits—in the price of all the 
sales—since, as that price was on the average, high or low, so 
would his monthly payments continue long or end quickly. 





196 SUPREME COURT OF GEORGIA. 
Parker vs. The Fulton Loan and Building Association. 


In such a scheme as this, the great element of usury is 
‘wanting, to-wit: oppression—advantage taken by one of the 
necessities of another, The person getting the money in this 
case, being, in fact, interested himself in having the sales as 
high as possible. To permit the usurer himself to set up the 
usury, after the contract has been executed, would be contrary 
to all principle. ‘The person wronged is allowed so to do, 
but not the wrong doer, and if the plaintiff here recovers he 
will recover a part of the advantage which came to himself, 
from the high rates at which others sold their interest in the 

imate dividend. We can easily see how a society of this 
kind might be used by schemers, to get money for themselves, 
But there is not a particle of proof that this was the case 
here. All seems to have been carried on according to the 
professed object, to-wit: to enable individuals under an agree- 
ment to pay small monthly payments, to sell out for a pres- 
ent respectable sum, the ultimate share of each, in the final 
accumulation. And we think the jury did rightly in finding 
there was no proof that this scheme was a mere device to 
evade the usury laws. 

Assuming, therefore, that in the taking and in the sale of 
the stock in the contract the parties made, there was no vio- 
lation of the law, it only remains to inquire, if in the settle- 
ment made.there was usury. The plaintiff admits that if he 
had complied with his contract, there would have been none. 
Has he done anything more than this? It was distinctly 
agreed from the first that any stockholder who failed to com- 
ply with the rules, should be subject to certain penalties or 
forfeitures. Nothing more was exacted in the settlement 
than the rules required. Indeed, the settlement was more 
liberal than was provided by the regulations in case of 
failure. 

We do not think the charge of the Judge, on the question 
of accord and satisfaction, was proper. We agree that if 
there be a dispute, bona fide, as to whether or not any par- 
ticular contract is tainted with usury, that the parties may, 
by accord and satisfaction, settle that dispute; but the pay- 
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ment of the usury is not such a settlement. It must appear 
that there was a bona fide dispute—uncertainty, doubt as to 
the existence of the usury—that the parties must have that 
doubt, dispute, distinctly in view in the settlement, and the 
resolution of the doubt must be a point of the settlement. 
We do not think there is any proof here to justify the infer- 
ence of such a settlement, and we think the charge does not 
submit the law fairly to the jury under the proof. But, as 
we are satisfied that the contract was not usurious—as the 
jury must, under the law, have found there was no proof 
of usury—we will not reverse the judgment for this error. 
Judgment affirmed. 


Z. T, Wricut, plaintiff in error, vs. WILLIAM R. PHILLIPs, 
defendant in error. 


1. Where the affidavit to foreclose a lien on a steam saw mill, under the 
Act of 1868, alleges that deponent was employed by Wall, the owner 
or lessee of a steam saw mill situated in the county of DeKalb, asa 
laborer in and about. said mill, for which services there is due deponent 
$51 50; that-he has demanded payment of said Wall, and he has failed 
and refused to pay the same; that this prosecution is within one year 
from the time the debt became due, as will more fully appear by refer- 
ence to the bill of particulars hereto annexed; that deponent claims a 
lien upon said mill for the amount so due him as aforesaid, it is in sub- 
stance a compliance with the provisions of the Act under which plain- 
tiff was proceeding. (R.) 

. The Courts are bound to take judicial cognizance of the fact that the 
county of DeKalb is located within the State of Georgia. (R.) 

. Where the bill of particulars attached to, the affidavit consisted of a 
due bill for the amount claimed, made by Wall, it was competent for 
plaintiff to show that it was given for the services specified in the affi- 
davit, that Wall was in possession of the mill at the time of the fore- 
closure of the lien, and of the levy of the execution thereon. (R.) 


Lien on saw mill. Affidavit. Evidence. Before Judge 
Hopkins. DeKalb Superior Court. March Term, 1872. 


For the facts of this case, see the decision. 
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L. J. Winn, for plaintiff in error. 
Hitt & CANDLER, for defendant. 
Warner, Chief Justice. 


This case came before the Court below in the form of a 
claim case. The plaintiff had proceeded to foreclose a lien on 
a steam saw mill, under the provisions of the Act of 1868, 
for services performed as a laborer in and about said steam 
saw mill; an execution was issued and levied on the same as 
the property of Walls, the alleged owner or lessee of said 
mill, which was claimed by Phillips. On the trial, the 
plaintiff offered in evidence the affidavit, execution and levy 
on the mill, as set forth in the record. The plaintff alleged, 
in his affidavit, that he was employed by one Walls, the 
owner or lessee of a steam saw mill, situate in said county, 
(DeKalb,) as a laborer in and about said steam saw mill, for 
which services this deponent is due the sum of $51 50, with 
interest from the lst January, 1870; that deponent has de- 
manded payment of the said Wall, and that. he has failed 
and refused to pay the same; that this prosecution is within 
one year from the time the debt became due, as will more 
fully appear by reference to the bill of particulars hereto an- 
nexed ; that deponent claims a lien upon said steam saw mill 
for the amount so due him as aforesaid. The bill of partic- 
ulars annexed and referred to in the affidavit, is as follows: 

“Due Z. T. Wright, for work done at saw mill, fifty-one 
dollars and fifty cents. This January Ist, 1870. 

“ Rosert J. WALL.” 

The plaintiff offered to prove that the prosecution of the 
lien against the saw mill was within one year after he ren- 
dered the services for which the due bill aforesaid was given 
by Wall to him, and, also, that Wall was in possession of 
the mill at the time of the foreclosure of the lien, and at the 
time the sheriff levied the fi. fa. issued thereon. On motion 
of claimant’s counsel, the Court dismissed all the proceedings 
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‘ 


Wallace vs. The State of Georgia. 


which had been taken in the case by the plaintiff, and re- 
jected the evidence offered by him as aforesaid, to which the 
plaintiff excepted. 

Although the affidavit is written in an awkward manner, 
still, in our judgment, it is, in substance, a compliance with 
the requirements of the Act of 1868. The affidavit alleges 
that the steam saw mill is situate in the county of DeKalb, 
which the Courts are bound to recognize as being in the State 
of Georgia. The affidavit also alleges that payment for the 
services was demanded of Wall and refused, and that this 
prosecution is in one year from the time the debt became due, 
and it was competent for the plaintiff to prove that the due 
bill was given for those services, or in liquidation thereof, and 
that Wall was in possession of the mill at the time the lien 
was foreclosed, and at the time of the levy of the fi. fa. 
thereon. 


Let the judgment of the Court below be reversed. 


J. L. WALLACE, master of the brig Alpharetta, plaintiff in 
error, vs. THE Strate oF GeorGIA, for the use of the 
Commissioners of Pilotage of Brunswick, defendant in 
error. 


1. Sections 1548 and 1544 of the Revised Code prescribing the punish- 
ment of any master of a vessel who shall throw, or permit to be thrown 
from any vessel any stone, gravel or other ballast, into the waters of 
any bay or harbor in this State, make such an act an offense against 
the laws of the State, and the guilty party is to be tried and punished 
as in other misdemeanors. 

2. The attachment provided for by section 1544, is only to secure and re- 
cover the fine to be imposed upon the conviction of the offender, and 
cannot be carried to judgment until after the guilty person has been 
tried and sentence passed, when judgment may be taken on the at- 
tachment for the amount of the fine affixed by the Judge. 


Harbor. Penalty. Attachment. Before Judge Sessions, 
Glynn Superior Court. November Term, 1872. 





200 SUPREME COURT OF GEORGIA. 
Wallace vs. The State of Georgia. 


Hamilton A. Kenrich, as chairman of the Commissioners 
of Pilotage for the harbor of Brunswick, made affidavit 
“that J. L. Wallace, the master of the brig Alpharetta, did, 
on September 13th, 1870, throw, or permit to be thrown, 
from on board the said brig Alpharetta, into the waters of 
the bay or harbor of the port of Brunswick a quantity of 
gravel or other ballast.” Bond and security was given by 
said Kenrich in the sum of $4,000, as was usual in cases of 
attachment. Whereupon the following attachment was is- 
sued, to-wit : 


“ GEORGIA—G.tynn County: 

“To all and singular the Sheriffs and Constables of said 
State: You are hereby commanded to attach and seize the 
brig Alpharetta, now in the port of Brunswick, and that you 
make return of this attachment, with your actings and doings 
entered thereon, to the Fall Term of the Superior Court of 


said county, to which Court this attachment is hereby made 
returnable. Herein fail not. 
“‘ Witness my hand and seal this the fifteenth day of Sep- 


tember, 1870. : 
“A, G. Osaoop, Notary Public.” 


The attachment was levied and returned as directed. . 

The case was submitted to a jury, who found the defend- 
ant “guilty.” Evidence to sustain the facts stated in the 
affidavit, upon which these proceedings were based, was intro- 
duced, but unnecessary here to be set forth. 

The defendant moved for a new trial upon the following 
grounds, to-wit : 

Ist. Because the verdict is contrary to the law and the 
evidence. 

2d. Because the Court erred in its ruling, in holding the 
suit properly brought in the name of Hamilton A. Kenrich. 

The motion was overruled and a new trial refused. 

The defendant moved that the judgment of the Court be 
arrested upon the following grounds, to-wit: Ist. Because 
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the attachment was not sued out in the name of the State of 
Georgia, as required by law. 2d. Because the verdict was a 
nullity, the Superior Court of Glynn county not having ju- 
risdiction in the premises, the same having been conferred 
upon and being confined to the city of Brunswick. 

The motion in arrest was overruled by the Court, and 
judgment entered against the defendant for $500, in the na- 
ture of a penalty. 

The defendant excepts to the aforesaid rulings of the Court 
and assigns the same as error. 


Harris & WILLIAMS, represented by S. B. SPENCER, for 
plaintiff in error. 


S. C. DEBron_; 8. D. McConnE 1, for defendant. 
McCay, Judge. 


We have examined closely and considered carefully the two 
sections of the Code upon which this proceeding is founded, 
and, whilst there is some uncertainty as to the true meaning, 
we are yet satisfied ‘that the proceedings disclosed by this 
record cannot be sustained. See the Qode, sections 1543, 
1544. There is not a particle of evidence in the record as 
to who was the master of this vessel, and there is, in the 
record, the singular verdict of a jury, in an attachment case, 
that the defendant is guilty, whilst the amount of the find- 
ing is fixed by the Judge. It may also be remarked that, 
though the jury has found the defendant guilty, there is not 
a particle of evidence that he ever was an officer of, or had 
control of the offending ship, or, indeed, ever saw it, or the 
city of Brunswick. 

We think, taking both these sections of the Code together, 
that the throwing of stones, gravel, ballast, and the like, into 
the harbor of Brunswick is a crime, a violation of the laws of 
the State, and that the master of a ship who does it or permits 
it to be done, has committed a crime. That he is to be tried as 
for a misdemeanor, and if found guilty, he is to be punished 

Vou. xivz. 14, 
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at the discretion of the Court, with a fine of not less than five 
hundred nor more than two thousand dollars, and may be im- 
prisoned not exceeding three months, at the discretion of the 
Court. 

The proceeding by attachment is only auxiliary to the 
other. Attachment may issue, the vessel be seized and held 
until the conviction, when it, the attachment, may go to a 
judgment for the amount of the fine as assessed by the Judge 
on the conviction of the offender. The sections, as we have 
said, are awkwardly drawn, but this is the meaning of them, 
as we understand the language used. There was, in our judg- 
ment, evidence sufficient proven to convict somebody, but 
who that somebody was, we do not know; we are not even 
informed by the proof who had control of the ship. But, 
in any event, we think this judgment wrong, for the reasons 
given. 

Judgment reversed. 


JoHN CLARK ef al. plaintiffs in error, vs. MartHa A. 
Lyon ® al., defendants in error. 


1. Where a deed is executed, and a bond taken by the grantor from the 
grantee, conditioned to reconvey on the repayment of money borrowed, 
with the interest due thereon at the time stipulated, the two instru- 
ments constitute a mortgage, and according to the well established 
principles of equity, the grantor is entitled to redeem the land on the 
payment of what may be due. (R.) 

2. This being a Confederate contract, the amount to be repaid must be 
determined under the provisions of the Ordinance of 1865. (R.) 


Equitable mortgage. Tender. Scaling Ordinance. In- 
junction. Before Judge GREENE. Henry Superior Court. 
April Term, 1872. 


For the facts of this case, see the decision. 


‘§. C. McDaniEx; J. J. Fioyn, for plaintiffs in error. 
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Doyat & NUNNALLY; SPEER & STEWART, for defend- 
ants. 


Warner, Chief Justice. 


This was a bill filed by the heirs-at-law of Thomas J. Lyon, 
against John Clark e al., praying for relief and injunction 
to restrain the sale of a tract of land in Henry county. To 
this bill the defendants filed a demurrer, for want of equity, 
which demurrer was overruled by the Court, and the defend- 
ants excepted. In our judgment, the demurrer was properly 
overruled. It appears from theallegationsin thecomplainant’s 
bill, that Thomas J. Lyon, in his lifetime, to-wit: on the 
16th day of December, 1862, borrowed from Clark $3,800 
in Confederate money, to pay the balance due for a tract of 
land purchased by Lyons at the administrator’s sale of his 
father’s estate ; that to secure the loan of the money by Clark 
to Lyons, and the repayment of the same, Lyons executed a 
deed to Clark for the tract of land described in the bill, and 
Clark, at the same time, executed to Lyons his bond condi- 
tioned to make him a title to the land, if Lyons should well 
and truly pay to Clark the said $3,800, with ten per cent. 
interest, annually, by the 16th day of December, 1867 ; and 
if the said Lyons punctually pay the said money, then the 
said Clark is to make titles to said lot of land; if not, the 
said bond to be null and void. The deed was executed by 
Lyons to Clark to secure the repayment of the money bor- 
rowed by Lyons from Clark, and the bond was conditioned 
to reconvey the land by Clark, when the money so bor- 
rowed should be repaid with the stipulated interest, at the 
time specified. 

According to the well established principles of equity juris- 
prudence, the deed conveying the land to Clark, and his bond 
conditioned to reconvey the same on the repayment of the 
money borrowed, with the interest due thereon, at the time 
stipulated, constituted a mortgage to secure the payment of 
the money borrowed by Lyons from Clark, and the complain- 
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ants are entitled to redeem the land on the payment of what 
may equitably be found to be due on the final hearing of the 
cause, under the provisions of the Ordinance of 1865, this 
being a Confederate contract. 

Assuming all the allegations in the complainant’s bill to 
be true, as the demurrer does, it presents a pretty strong case 
for the interference of a Court of equity. 

Let the judgment of the Court below, overruling the de- 
murrer, be affirmed. 










GrorcE F. Hawks, plaintiff in error, vs. WARREN & 
Tuomas D. Hawks, defendants in error. 


When A sold land to B, taking his note for the purchase-money, secured 
by a mortgage on the land, which was duly recorded, and B sold a por- 
tion of the land to C, who paid a part of his purchase-money to B, and 
for the balance joined with B in a note to A, secured by a mortgage to 
A on the lands of both B and C, A giving up the old note and mort- 







gage: 

Held, That on the foreclosure of the mortgage, thé fi. fa. may sell the 
land of C, notwithstanding C may have had the same set off as his 
homestead. Whether the purchase-money debt of C to B was satisfied 
by novation is not material. The note and mortgage given by C to A 
was for the removal of an encumbrance from the land, and brought 
the land within the exceptions to the homestead clause of the Consti- 
tution of 1868, 

Homestead. Encumbrance. Novation. Tried before 

Judge ANDREWws. Oglethorpe Superior Court. October 


Term, 1870. 


On the 17th day of September, 1869, a mortgage fi. fa., 
issued on May 8th, 1870, based upon a mortgage executed 
by Henry Hawks and George F. Hawks on February 15th, 
1867, in favor of Warren Hawks and Thomas D. Hawks, 
was levied upon the land described in said mortgage. 
George F. Hawks filed an affidavit of illegality, upon the 
ground that two hundred and ninety-four and a half acres of 
said land levied on, together with other land belonging to 
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him, making in all four hundred and eighteen acres, was set 
apart to him as a homestead on May 22d, 1869. 

It appeared from the evidence that the plaintiffs in fi. fa., 
as administrators, on the first Tuesday in January, 1866, sold 
one thousand acres of land to the defendant, Henry Hawks, 
and one James Smith, who gave their joint note, with mort- 
gage, in payment of the balance of the purchase-money, at 
the same time receiving a deed to the property. That on 
February 15th, 1867, Smith and said Henry Hawks divided 
the land, the former taking four hundred acres, paying in 
full for his share, the latter taking six hundred acres. That 
Henry Hawks sold to the defendant, George F. Hawks, two 
hundred and ninety-four and a half acres, the land in dispute, 
and executed to him a deed; that on the same day, to-wit, 
February 15th, 1867, the note and mortgage aforesaid were 
delivered up, and a note and mortgage given by the defen- 
dants on the whole six hundred acres. That George F. 
Hawks never gave Henry Hawks any note for said land, and 
received no other consideration for his undertaking‘in the 
last note mentioned except the two hundred and ninety-four 
and a half acres of land aforesaid; that said two hundred 
and ninety-four and a half acres of land was set apart to 
George F. Hawks as a homestead on May 22d, 1869. 

The jury found the two hundred and ninety-four and a half 
acres aforesaid not subject to the execution. 

Plaintiff in fi. fa. moved for a new trial upon the following 
grounds, to-wit : 

Ist. Because the Court refused to ‘ie the jury “that if 
they believed that the consideration for which George F. 
Hawks signed the note upon which the fi. fa. levied is based, 
is the purchase-money of the land levied on and set apart as 
a homestead for the said George, that they must find the land 
subject to the said fi. fa.; that if they believed that the land 
which has been set apart as a homestead for George F. Hawks 
was the consideration for which George F. Hawks signed the 
note upon which the fi. fa. levied is based, they must find the 
land levied on subject to said fi. fa.” 
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2d. Because when plaintiffs in fi. fa. requested the Court 
to charge “that any one holding a debt for the purchase- 
money of land, whether the land of the holder or of any one 
else, can enforce the claim against the land,” the Court 
charged the jury “that any person having legally the con- 
trol of the debt due Henry Hawks by George F. Hawks, 
could enforce it against the land bought by George of Henry; 
but this fi. fa. is levied on six hundred and twenty-two acres 
of land, and George bought of Henry less than three hundred 
acres. In this there has been no transfer of a debt of Henry 
against George to any other person.” 

3d. Because the Court erred in the following charge to the 
jury: “that the consideration of the note upon which the fi. 
fa. levied is founded was the extinguishment of the note given 
by Henry Hawks and James Smith to the plaintiffs, as ad- 
ministrators.” 

4th. Because the verdict is contrary to law and the evi- 
dence. 

The Court sustained the motion and ordered a new trial. 
The defendant excepted and assigus said ruling as error. 


J. D. MatHews, for plaintiff in error. The doctrine of 
novation is conclusive in this case: 1st Pars. on Con., 187 e¢ 
seq.; 40th Ga. R., 423; Ib., 193, 487. 


W G. Jounson; Joun C. Remp; H. Y. Morton; E. C. 
SHACKLEFORD, for defendants. ist. The decision of the 
Court below granting a new trial was correct, because the con- 
sideration for which George F. Hawks sigued the note upon 
which the judgment and fi. fa. were rendered, was the land 
levied upon and now claimed as a homestead by said George 
F. Hawks, The land is, therefore, subject to the payment of 
said fi. fa: Constitution of Georgia of 1868, article Home- 
stead ; 22d Howard, 327; 19th Ga. R., 556; 40th Ga. R., 
486; Revised Code, secs. 3031 and 2816; 39th Ga. R., 388; 
5th Ga. R., 356; 23d Ga. R., 479; 7th Ga. R., 67,68; 10th 
Peters, 641 to 646; 4th Kent’s Coms., 152, 153. 2d. The 
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note sued on was not a novation: See 9th Ga. R., 240, 12th 
head note; see, especially, Lott vs. Dysart and Vincent, de- 
cided by the Supreme Court of Georgia the 9th day of May, 
1872, from Bartow county; see, also, 16th Ga. R., 190, 1st 
head note, under which Warren and Thomas D, Hawks 
could have sued the note of George F. Hawks in their repre- 
sentative or individual character. 3d. This debt of George 
F. Hawks is a resulting trust, for the benefit of Warren and 
Thomas D. Hawks: See Hill on Trustees, pages 212, 213, 239, 
240, 247, 259, 264; see, also, 2d Story’s Eq. Jurisprudence, 
secs. 1258, 1259, 1196 to 1233, 1040, 1941, 973, 789, 790, 
791, 1212, 1218,1219. 4th. Was not the note sued on given 
to remove an encumbrance on the land made by the first note? 
If so, the land is liable to the fi. fa: See 39th Ga. R., 466. 
5th. Change of netes is no waiver of purchase-money: See 
23d Ga. R., 238; Jb., 341, 342 and 3d head note on pages 
342 and 343. 


McCay, Judge. 


We do not care to go into the question so elaborately ar- 
gued at the hearing in this case, to-wit: whether the note 
given by the two Hawks to the administrator was a nova- 
tion of the:purchase-money contracts, as it is clear to us that 
this land is subject to the mortgage fi. fa. for another reason, 
even although the novation were complete. One of the 
exceptions in the homestead law is, it is true, where the 
debt on which the judgment is founded is a debt-contracted 
for the purchase-money of the land; but another exception 
is where the judgment is founded ona debt contracted for 
the removal of an encumbrance from or upon the land. This 
judgment is founded upon a note, secured by mortgage, the 
object and consideration of which was to take up and relieve 
the land from a mortgage or encumbrance existing upon it at 
the time George Hawks bought it from his brother, to-wit: 
the mortgage made by the purchasers at the administrator’s 
sale. 


We decided, in the case of Stephens vs. Kelly, 39 Georgia, 
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466, that a debt contracted to take up an execution existing 
as a lien superior at the time to the homestead was a debt 
contracted for the removal of an encumbrance, and that the 
homestead from which the encumbrance was removed was 
subject to it. This is a stronger case than that. George 
Hawks, when he bought this land, knew there was a mort- 
gage upon it—an encumbrance that would defeat his home- 
stead until it was removed. He joins in a new mortgage 
with his brother for the special purpose of removing it. 
Clearly, as it seems to us, this is within the very letter and’ 
spirit of the exception. The intent was to put it in the 
power of the owner of the land, either before or after the 
homestead was laid off, to change an encumbrance of one 
kind to an encumbrance of another, or to change the party 
to whom the encumbrance belonged. 

It is said that the exception was put in to aid the opera- 
tions of Loan and Building Associations, so that men of 
limited income might become members of such associations, 
borrow money and take up encumbrances that might exist on 
their property. The principle is the same in this case as in 
the cases of such borrowings. George Hawks preferred to 
give the present mortgage and remove the other. The other 
was a clear encumbrance, superior to his or his family’s claim 
to a homestead. It is within the very letter, as well as the 
spirit, of the exception. 

Judgment affirmed. 


Trmoruy D. Lynes, plaintiff in error, vs. Tae STaTe or 
Georaia, defendant in error. 


1. Under the provisions of the Constitution of 1868, commissioned No- 
taries Public are clothed with judicial powers, they are ex officio Jus- 
tices of the Peace, and are embraced within the 4432d section of the 
Code, which provides for the indictment and punishment of Justices 
of the Peace for malpractice in office. (R.) 

2. In cases of misdemeanors, the joinder of several offenses in the in- 
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dictment will not, in general, vitiate the proceedings at any stage of 
the prosecution. (R.) ~~ 

8. Where the defendant is charged with three distinct acts of malpractice, 
in three distinct counts, all being of the same grade of misdemeanor, 
and the jury returned a verdict of not guilty on the first count, but 
guilty on the second and third, the verdict was a general one. (R.) 

4, The evidence of the absent witness being inadmissible or immaterial 
the continuance was properly refused. (R. 

5. This Court reluctantly interferes with the discretion of the Court be- 
low in granting or refusing a continuance, and, in this case, there was 
no abuse of that discretion which will authorize this Court to control 
it. (R.) 

6. The defendant having been furnished with a copy of the indictment 
before it was sent before the grand jury, it was not error in the Court 
to refuse to direct him to be furnished with a second copy. (R.) 


7. Newly discovered evidence of a custom, in violation of the public 
laws of the State, is no ground of new trial. (R.) 


Criminal law. Malpractice. Continuance. Indictment. 
Practice. Custom. Newly discovered evidence. Pleading. 
Joinder of counts, Verdict. Before Judge Hopkins. Ful- 
ton Superior Court. October Term, 1871. 


For the facts of this case, see the decision. 


GARTRELL & STEPHENS; Farrow & Tuomas, for plain- 
tiff in error: : 


Joun T. GLENN, Solicitor General, for the State. 
Warner, Chief Justice. 


The defendant was indicted for malpractice in office as a 
Notary Public and ex-officio Justice of the Peace. On the 
trial of the case the defendant was found guilty. After the 
trial a motion was made in arrest of judgment on the fol- 
lowing grounds: First, because the 4432d section of the 
Code is not applicable to Notaries Public and ex-officio Jus- 
tices of the Peace; such officers not being embraced within 
the words or intendment of said section. Second, because 
the indictment contains three counts, alleging three separate 
and distinct offenses, committed in three separate and distinct 
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transactions, at three separate and distinct times, and with 
three separate and distinct parties. Third, because the ver- 
dict of the jury was a special verdict of guilty, and nota 
general verdict of guilty, or not guilty. The Court over- 
ruled the motion in arrest of judgment, and the defendant 
excepted. The defendant then made a motion for a new 
trial on the several grounds set forth in the record, which 
was overruled by the Court, and the defendant excepted. 
There was no error in overruling the motion in arrest of 
judgment on either of the grounds taken therefor. Under 
the provisions of the Constitution of 1868, commissioned 
Notaries Public are clothed with judicial powers; they are 
ex-officio Justices of the Peace, and something more, and are 
embraced within the 4432d section of the Code, which 
provides for the indictment and punishment of Justices of 
the Peace for malpractice in office. The offense of malprac- 
tice in office is a misdemeanor, and not a felony. In the case 
of misdemeanors, the joinder of several offenses in the in- 
dictment will not in general vitiate at any stage of the pros- 
ecution. For, in offenses inferior to felony, the practice of 
quashing the indictment, or calling upon thé prosecutor to 
elect on which charge he will proceed, does not exist; but 
on the contrary, it is the constant practice to receive evi- 
dence of several libels and assaults upon the same indictment. 
It was, indeed, formerly held, that assaults on more than one 
individual could not be joined in the same proceeding ; but 
this is now exploded: 1 Chitty’s Criminal Law, 254. A fel- 
ony and a misdemeanor cannot be joined in the same indict- 
ment: Jbid. The defendant in this indictment is charged with 
three distinct acts of malpractice in office, in three separate 
and distinct counts, but all being of the same grade of mis- 
demeanors. The jury found the defendant not guilty on the 
first count in the indictment, but found him guilty on the 
second and third counts contained therein. The verdict was 
a general verdict on each count in the indictment, in accord- 
ance with the provisions of the 4552d section of the Code. 
One of the grounds contained in the motion for a new trial 





ATLANTA, JULY TERM, 1872. 211 


Lynes vs. The State of Georgia. 


is that the Court refused to continue the case on the showing 
made therefor on account of the absence of the witness Sher- 
idan. The defendant was charged in the indictment with 
not returning a warrant and recognizance issued and taken 
by him, in his official capacity, to the Superior Court, and 
that he knowingly, willfully and corruptly suppressed the 
same for the consideration of five dollars paid to him. The 
defendant proposed to prove, by the absent witness, Sheridan, 
that he was the constable of his Court at the time of the al- 
leged offense, that the prosecutor went out of the county and 
left word with the witness to settle the case with the defend- 
ant, and that the case was so settled at the instance of the 
prosecutor. In the first place, Sheridan was not a competent 
witness to testify as to what the prosecutor told him; the 
prosecutor himself would have been the best witness to prove 
what he said and did in relation to the prosecution of the 
defendant, who was arrested and bound over to appear at the 
Superior Court, even if the prosecutor had the legal power 
and authority to direct the prosecution to be settled, which 
he had not; and if the evidence had been received, it would 
not have been ‘any justification or defense of the defendant, 
who was charged with suppressing the papers for a consider- 
ation, in plain violation of his duty as an upright magistrate 
and not that the case was settled by the prosecutor. Besides, 
this Court reluctantly interferes with the sound discretion of 
the Court below in granting or refusing a continuance, and 
in this case there was no abuse of that discretion which will 
authorize this Court to control it. ; 

‘There was no error in the refusal of the Court to furnish 
the defendant with a second copy of the bill of indictment, 
he having been furnished with one copy before it was sent 
before the grand jury; the Court did furnish him with a list 
of the witnesses who testified before the grand jury. 

There was no error in overruling the motion for a new 
trial, on the ground of the admission of Werner’s testimeny, 
(which does not appear to have been objected to at the time,) 
that he saw a mark made on the papers “canceled,” and de- 
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fendant wrote over it, “the bond paid.” The witness testified 
as to the act of the defendant when he paid him the money. 
There is quite sufficient evidence in the record to sustain the 
verdict of the jury, and that verdict is not contrary either to 
the law or the evidence. 

As to the newly discovered evidence in relation to the cus- 
tom and practice of other Justices of the Peace in Atlanta, 
to allow parties charged with misdemeanors, after bond had 
been given for their appearance to the Superior Court, to 
come before them and be tried or discharged, or otherwise 
disposed of, all we have to say is, that if such a custom or 
practice ever existed, it was in violation of the public laws 
of the State, and will be much more honored in the breach 
than in the observance of it. But it is not pretended that 
this newly discovered evidence will go to show that it was 
the custom or practice of the Justices of the Peace to receive 
a pecuniary consideration from defendants who were prose- 
cuted to suppress the warrants and bonds, and not return 
the same to the Superior Court. In the view which we take 
of this case we are of the opinion that the judgment of the 
Court below should be affirmed, and, speaking for myself 
alone, I have rarely ever seen so many technical objections 
to a righteous judgment with so little merit in them. 

Let the judgment of the Court below be affirmed. 


Witrram WILiiaMs, plaintiff in error, vs. THE STATE OF 
GeEorGIA, defendant in error. 


When, on the trial of an indictment for ‘‘ burglary in the night time,’’ 
the jury, after retiring, returned into Court and asked if they could 
find the defendant guilty of any other offense than that charged in the 
bill of indictment, and the Court informed them “that they could not; 
that they must find him guilty or not guilty of burglary in the night 
time,’’ and the jury found the defendant ‘‘ guilty :’’ 

Held, That this instruction of the Court to the jury was not such as the 
prisoner could complain of, and the evidence being such as to justify 
the verdict, a new trial ought not to be granted. 
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Criminal law. Burglary in the night time. Before Judge 
Hopkins. Fulton Superior Court. April Term, 1872. 


William Williams was tried for the offense of burglary 
in the night time. The charge contained in the indict- 
ment was as follows: “ For that the said William Wil- 
liams, in the county aforesaid, on December 8th, 1871, about 
the hour of seven o’clock, in the night time of the same day, 
with force and arms, the store-house of one James Zachry, 
there situate, where valuable goods, wares and merchandise, 
to-wit: silk dresses, gloves and money were contained and 
stored, feloniously and burglariously did break and enter 
with intent, the goods and chattels of said James Zachry, in 
said store-house then and there being, then and there feloni- 
ously and burglariously to steal, take and carry away.” The 
defendant pleaded not guilty. The jury returned a verdict 
of guilty, and recommended the defendant to the mercy of 
the Court. 

The defendant moved for a new trial upon the a eiaine 
among other grounds, to-wit : 

1st. Because the Court erred in failing to instruct the jury 
that, if they believed, from the evidence, that the defendant 
was not guilty of the offense charged in the indictment, they 
might find for a lesser offense, to-wit: an attempt to commit 
a burglary, burglary in the day time, or an attempt to com- 
mit a larceny from the house, provided they believed the evi- 
dence would justify a verdict of either of the last mentioned 
offenses. 

2d. Because the Court erred, when the jury came out of 
their room and inquired whether they could find the defend- 
ant guilty of any other offense than that charged in the in- 
indictment, in instructing them that they must find him 
guilty of burglary in the night time, or not guilty, and in 
failing to instruct them that they might find for a lesser of- 
fense, to-wit: an attempt to commit a burglary, burglary in 
the day time, or an attempt to commit a larceny from the 





214 SUPREME COURT OF GEORGIA. 
Williams vs. The State of Georgia. 


house, provided they believed the evidence would justify a 
verdict for either of the last mentioned offenses. 

The motion for a new trial was overruled by the Court 
and defendant excepted and assigns said ruling as error. 


RicHarp 8. JEFFERIES, for plaintiff in error. Jury may 
find for less offense than that charged: 1 Ga. R., 222; Code, 
sec. 4581; 1 Hay. R., 12; 3 Har. R., 554; 22 Pick. R., 1; 
14 Vt. R., 353; 11 N. H. R., 269; Tbid., 37. Burglary in- 
cludes larceny from the house: Code, secs. 4320, 4347. Dif- 
ferent grades charged in same count: 1 Bish. on Crim. Law., 
539; 12 Ga. R., 293; 1 Bish. Crim. Law., 520; Code, sec. 
4615; 10 Ga. R., 422; 9 Carr. and Pa. R., 215. Punish- 
ment prescribed for attempts to commit crime: Code, secs, 
4615, 4349. Assault “ with attempt” and assault “ with in- 
tent,” the same: 14 Ga. R., 55. Offense can be understood 
from indictment, sufficient: 11 Ga. R., 52; Ibid., 467; 17 
Ga. R., 290. If the charge was wrong, defendant was in- 
jured: 30 Ga. R., 133. Circumstances must exclude every 
other hypothesis but that of guilt: 1 Starkie on Kv., 575; 
1 Greenleaf on Ev., sec. 13; 3 Ibid., sec. 29. 


J. T. GLENN, Solicitor General, for the State. Burglary 
in the night time does not include burglary in the day time: 
26 Ga. R., 396. 


McCay, Judge. 


It is contended that the direction of the Court to the jury 
was wrong, for several reasons. Ist. It is said that the jury 
may always find the attempt instead of the act. And this is 
true if the evidence justifies it. But the evidence here is that 
the crime of burglary, to-wit, breaking and entering with 
intent to steal, is complete. At any rate it is not required 
that one shall steal to make burglary. So that here was no 
attempt to commit burglary. 2d. It is said the jury might, 
under the indictment, have found a verdict of guilty of bur- 
glary in the day time. The mistake here is, that it is as- 





ATLANTA, JULY TERM, 1872. 215 
Williams vs. The State of Georgia. 


-sumed that burglary in sage? time is included in burglary 
in the night time. It is only where the lesser offense is in- 
cluded in the greater that a verdict can be for the lesser under 
an indictment for the greater; as assault-and battery in mur- 
der; assault, in assault and battery, etc. Burglary in the 
night does not include burgiary in the day time. One may 
be guilty of the latter and not of the former, and of the 
former and not of the latter. 

It is said again that the jury might have found the defend- 
ant guilty of larceny from the house. This is very plausi- 
ble. Larceny from the house may be, in this State, breaking 
a house with intent to steal, or entering a house with intent 
to steal, and it is very true that burglary, to-wit, breaking 
and entering with intent to steal, does, in the very nature of 
things, include breaking with intent to steal, or entering with 
intent to steal. But there is an ingredient in larceny from 
the house that does not exist in burglary. In burglary, if 
one break and enter with intent to steal, he is guilty of the 
offense. But he is not guilty of larceny from the house if, 
after breaking or entering with intent to steal, he, of his own 
motion, change that intent. To make out the crime of larceny 
from the house, when there is no theft or taking, there must 
be a breaking or entering with intent to steal, and the of- 
fender must be prevented by detection: Code, section 4347, 
construed with 4349 and 4350. The crime of actual “ lar- 
ceny from the house” is imputed, because it exists in intent, 
and only does not exist in fact because of its having been 
prevented by another. But burglary, to-wit, breaking and 
entering with intent to steal, is complete as soon as the break- 
ing and entering is complete, with the intent to steal. No 
amount of after repentance will help it. 

If the jury in this case were satisfied that the prisoner 
broke and entered with intent to steal, he was guilty; and if 
they thought he had only entered with intent to steal, he 
was not guilty. It is true, the proof shows that he was de- 
tected and prevented, and it may be that this made him, in 
fact, guilty of larceny from the house, if he did not break in. 
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Stifl, under this indictment, the jury could not find him - 
guilty of larceny from the caida the indictment does 
not charge him to have been detected and prevented. We see, 
therefore, no reason to find fault with the direction of the 
Court to the jury. 

As to the verdict, there is plenty of evidence to sustain it. 
The window is proven pretty clearly to have been down. 
There is, at any rate, sufficient proof of it to save the verdict 
from being illegal, as contrary to the evidence, and we affirm 
the judgment. It may be added, also, that the prisoner, even 
on the hypothesis that if he was not guilty of burglary might 
have been found guilty of something else, got a better charge 
than he was entitled to and has no reason to complain, since 
the Judge told the jury that if he was not guilty of burglary 
he was to be found not guilty generally. 

Judgment affirmed. 


Warner, Chief Justice, concurring. 


The defendant was indicted for the offense of burglary. 
The Court charged the jury that, under the evidence in the 
case, they could not find the defendant guilty of any other 
offense than that charged in the indictment, that they must 
find him guilty of burglary in the night time, (that being 
the offense charged in the indictment,) or not guilty. The 
evidence was quite clear that the defendant broke and entered 
the store-house in the night time, where valuable goods were 
contained and stored, with intent to commit a larceny, but 
was prevented from carrying such intention into effect after 
he had so broke and entered the store-house in the night 
time. Burglary, as defined by the Code, is the breaking and 
entering into the dwelling, mansion, or store-house, or other 
place of business of another, where valuable goods, wares, 
produce or any other articles of value are contained or stored, 
with intent to commit a felony or larceny, and may be com- 
mitted in the day or night. The punishment is different 
when the offense is committed in the night than when com- 
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mitted in the day time. Larceny from the house is"the 
breaking or entering any house with the intent to steal, or, 
after breaking or entering said house, stealing therefrom any 
money, goods, chattels, wares, merchandise or anything or 
things of value whatever. 

Any person breaking and entering any house or building, 
(other than a dwelling house or its appurtenances) with in- 
tent to steal, but who is detected, and prevented from carry- 
ing such intention into effect, shall be punished as prescribed 
in section 4245 of the Code. It is claimed that the 4351st 
section applies as well to cases of burglary as to larceny from 
the house. It might be a sufficient reply to say, that the law- 
making power has not so applied it, and consequently, the 
Courts cannot do so. Burglary is an offense against the hab- 
itations of persons. Larceny from the house is an offense 
relative to property, and the 4351st section of the Code ap- 
plies to the latter class of offenses, and not to the former; it 
was not intended to apply to the offense of burglary. The 
distinction between burglary and larceny from the house is, 
that in the one case there must be a breaking and entering 
into the dwelling, mansion, or store house, or other place of 
business of another, where valuable goods, wares, produce, or 
any other article of value are contained or stored, with intent 
to commit a felony or larceny. When the defendant had 
broke and entered into any house of the aforesaid description 
in the night time, with intent to commit a larceny, the offense 
of burglary was complete, and he might be punished there- 
for as prescribed by the Code, notwithstanding he may have 
been detected, and prevented from carrying such inten- 
tion into effect. But in the case of an indictment for lar- 
ceny from the house, although the defendant may have 
broke and entered any house or building (other than a dwell- 
ing house or its appurtenances) with intent to steal, but who 
is detected and prevented from carrying such intention into 
effect, shall be punished as prescribed by the 4245th section 
of the Code. This distinction, as to the punishment of the 
defendant in the two classes of offenses enumerated when he is 

Vou. xiv1. 15, 
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detected, and prevented from carrying his intention into effect, 
most clearly exists, for the simple reason that the law so de- 
clares. In the case of larceny from the house, when the defend- 
ant breaks and enters the house with intent to steal, but ‘is 
detected and prevented, ete., the punishment is mitigated, but 
in the case of burglary it is not; if the defendant breaks 
and enters the description of house mentioned in the statute, 
with the intention to commit a felony, or larceny, and is de- 
tected and prevented, etc., the punishment is not mitigated on 
that account in an indictment for burglary, and the jury un- 
der the law had no right, if they believed the defendant 
broke and entered the house as charged in the indictment, 
to find a verdict for any less offense than that charged therein ; 
although they might have believed that the defendant was 
detected and prevented after he had broke and entered the 
house from carrying his intention into effect. The offense 
of burglary was complete, and the law does not relieve him 
from its consequences, because he was detected and prevented 


from carrying his intention into effect, as in cases of larceny 
from the house, and that is the distinction between the two, 
classes of offenses, which the Courts are bound to recognize, 
for the simple reason that it is plainly so written in the Code 
of Georgia. 


Wicox, Gisss & Company, plaintiffs in error, vs. JaMEs 
H. Turner, defendant in error. 


1. Where notes and liens, payable to the order of plaintiffs, for goods 
sold belonging to them were in the possession of their agent, with no 
authority to transfer, and were represented by said agent to have been 
lost, and were found in the possession of the defendant, who denied 
knowing anything about them on inquiry made, the magistrates on the 
trial of a possessory warrant for the same, properly awarded the pos- 
session to the plaintiffs. (R.) 

2. The fact that the plaintiffs took the note of their agent for the amount 
of the liens and notes alleged to have been lost, with the stipulation 
that when found the same should be credited thereon, does not defeat 
the right of the plaintiffs to the possession of their property. (R.) 
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8. Where the evidence which was objected to, if excluded could not have 
altered the result, it was error in the Superior Court to set aside the 
judgment of the magistrates. (R.) 


Possessory warrant. Principal and agent. Promissory 
notes. Before Judge GREEN. Rockdale Superior Court. 
September Adjourned Term, 1871. 


For the facts of this case, see the decision. 
S. F. Wess; W. W. GarrarbD, for plaintiffs in error. 
A. C. McCatia; CLARK AND PAceE, for defendant. 


WARNER, Chief Justice. 


This case came before the Superior Court on a certiorari 
from a Justice’s Court, complaining of errors in the rulings 
of the Justices on the trial, and of the judgment of the 
Justice’s Court under the evidence in the case. On the 
hearing of the certiorari in the Superior Court, the Court 
sustained the certiorari and ordered a new trial ; whereupon 
the defendants in certiorari excepted. It appears from the 
return of the magistrates who presided on the trial in the 
Justice’s Court, that a possessory warrant was sued out by 
Wilcox, Gibbs & Company against Turner, to recover the 
possession of certain promissory notes and liens which had 
been in the possession of White, their agent, payable to them 
or to their order, and that the same had been fraudulently 
taken possession of by Turner under some pretended claim, 
without lawful warrant or authority. It also appears from 
the evidence had on the trial of the possessory warrant, that 
D, T. White was the agent of Wilcox, Gibbs & Company 
for the sale of guano, that the notes and liens in controversy 
were taken by him, as their agent, for their guano sold by him 
and were payable to them or to their order. 

When White was called on for a settlement for the guano 
suld, he said that he had lost the notes and liens taken by 
him therefor, and made affidavit to that fact, and then the 















SUPREME COURT OF GEORGIA. 
Wilcox, Gibbs & Company vs. Turner. 


220 





plaintiffs took his note for the amount of the notes and liens 
alleged to have been lost by him, with a stipulation that when 
the notes and liens should be found, the amount thereof 
should be credited on his note. The notes and liens were 
subsequently found in the possession of Turner; how, or in 
what manner he obtained possession of them, does not ap- 
pear. There is positive evidence that White, as the agent of 
the plaintiffs, had no authority to transfer or to dispose of 
them, but the evidence does not stop there. Inquiries were 
made about the loss of the notes, and particularly of Turner, 
the defendant, who stated to different persons, who were ex- 
amined as witnesses, that he did not have or know anything 
about the notes; stated to Albert that, in his opinion, he 
would never see these papers; that White had lost or de- 
stroyed them in some of his drunken sprees, and he would 
never see or hear of them. These notes and liens were in 
the lawful possession of the plaintiffs’ agent, payable to their 
order. Their agent had no authority to transfer or dis- 
pose of them, and were represented by him to have been 
lost, and have since been found in the possession of the de- 
fendant, who denied knowing anything about them when in- 
quiries were made of him by persons interested to know the 
truth of the matter. The fact that the plaintiffs took the 
note of their agent for the amount of the supposed lost notes, 
with the stipulation that, when found, the same should be 
credited thereon, does not prevent the plaintiffs from recov- 
ering the notes and liens, when found in the possession of the 
defendant ; the supposed Jost notes and liens, when found, 
may be a much better security for the payment of their guano 
than their agent’s note. If we exclude the evidence as to the 
sayings of D. T. White, and the evidence of Ansley as to his 
belief that the notes had been wrongfully taken possession of 
by the defendant, which was the only evidence objected to, 
and admitted, still, there is quite sufficient evidence to sus- 
tain and support the judgment of the Justices which was 
rendered in the case. The question in the case was whether 
the defendant had the possession of the plaintiffs’ lost notes 
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and liens under sufficient lawful warrant or authority to 
authorize him to retain the possession thereof, as against the 
plaintiffs, under the statement of facts as disclosed in the re- 
turn of the Justices; and, in our judgment, he had not, and 
that the Court below erred in sustaining the certiorari and 
ordering a new trial in the case. 

Let the judgment of the Court below be reversed. 


S. T. W. Minor, plaintiff in error, vs. GLENN, Wricat & 
Carr, defendants in error, 


When there is considerable conflict in the testimony, and the Judge be- 
low refuses a new trial, this Court will not disturb the judgment. 


New trial. Evidence. Before Judge Wricut. Fayette 
county. At Chambers. January 15th, 1872. 


There having been no record forwarded in this case, it is 
impossible to give a full report of the same. It may be 
inferred from the bill of exceptions that Glenn, Wright 
& Carr sued-out a factor’s lien against 8. T. W. Minor 
for an indebtedness contracted by him in the purchase of a 
commercial fertilizer known as Zell’s guano. The entire 
contest seems to have been as to the quality of the fertilizer. 
An immense amount of evidence was introduced by the plain- 
tiff to show that the guano was suitable for the purposes for 
which sold. The evidence to the contrary in behalf of de- 
fendants was very strong. The jury found for the plaintiff, 
and defendants moved for a new trial bécause the verdict was 
contrary to the evidence. The motion was overruled and 
defendants excepted and assigns said ruling as error. 


R. S. Dorsey; TrpwEtxt & Fears, for plaintiff in error. 


J.S. DoyaL; J. L. BLaLtock; PEEPLEs & HowE tt, for 
defendants. 
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McCay, Judge. 


It would be going far to interfere with this verdict. The 
evidence on both sides was the subject of consideration for 
the jury. True, it may preponderate, in our judgment, against 
the verdict. But we are not a Court of appeal from the ver- 
dicts of juries upon the facts. Is the verdict illegal—does it 
display manifest mistake or prejudice? We think not. The 
defendants’ testimony, though apparently very positive, is 
in fact only so in opinion, and not in statement of material 
facts. All these witnesses only say the guano did in fact do 
no good. They do not show the season was not unpropitious 
for guano—that it was not very dry. Indeed two of them 
say, in effect, one that the cotton did grow higher, and the 
other that it opened sooner. These are the two particulars 
in which manure shows itself. If, nothwithstanding this, 
there was not a good crop, the conclusion is very natural 
that it was for some other reason than the worthlessness of 
the fertilizer. In such a case as this, especially ought the 
verdict of the jury in favor of the plaintiff’ have special sig- 
nificance. 

Judgment affirmed. 


M. M. TiIpWELL, plaintiff in error, vs. Joan T. HEWELL et 
al., defendants in error. 


A judgment based upon a note for the hire of a negro, being the oldest, 
is entitled to a fund in Court for distribution. (R.) 


Constitutional law. Negro hire. Money rule. Before 
Judge Wricut. Fayette Superior Court. October Ad- 
journed Term, 1871. 


For the facts of this case, see the decision. 


TipwELL & FEars, for plaintiff in error. 
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J. L. Buatock ; R. S. Dorsey, for defendants. 
Warner, Chief Justice. 


This case came before the Court below on a motion to dis- 
tribute money in the hands of the Clerk. The law and the 
facts, by agreement of the parties, was submitted to the pre- 
siding Judge for his decision, and, after hearing the evidence, 
decided that 'Tidwell’s judgment, (which was admitted to be 
the oldest,) was not entitled to be paid, because the note on 
which it was founded had been given for negro hire. This 


decision of the Court was error. 
Let the judgment of the Court below be reversed. 


Susan Paice, plaintiff in error, vs. C. M. Dopson, defend- 
ant in error. 


1. When in a proceeding against one as an intruder, the defendant's 
affidavit taken before the sheriff, was that she ‘‘ claims the bona fide 
legal right to the possession ’’ of the premises: 

Held, That this was a compliance with the section 4000 of the Revised 
Code. The fact that the word ‘‘the’’ is placed before the words ‘‘ bona 
fide’’ being an evident clerical mistake, the real meaning being that 
she ‘‘ claims, bona fide, the legal right to the possession.’’ 

2. The counter-affidavit to proceedings to eject an intruder cannot be 
amended, nor can a second be made. (R.) 


Proceedings against intruder. Counter-affidavit. Before 
Judge Wrieut. Campbell Superior Court. October Ad- 
journed Term, 1871. 


C. M. Dodson sued out a warrant against Susan Paige, as 
an intruder, for the possession of a certain Jot of land in the 
county of Campbell. The defendant filed a counter-affidavit 
to the effect “that she claims the bona fide legal right of pos- 
session ” to said lot, “and that she is not holding possession 
under C. M. Dodson, nor any person that he is.” When 
said cause was called for trial, plaintiff moved to dismiss said 
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counter-affidavit, because it failed to comply with the statute. 
The motion was sustained by the Court and defendant ex- 
cepted, and now assigns said ruling as error. 


TipwELL, Fears & ARNOLD, for plaintiff in error. 


No appearance for defendant. 


McCay, Judge. 


The Code, section 4000, requires the counter-affidavit to 
an intruder’s warrant to state, “that he does in good faith 
claim a legal right to the possession.” The words of this 
affidavit are, “that she claims the bona fide legal right to the 
possession.” The Court dismissed the affidavit, because it 
did not conform to the statute. We think this was too rigid 
an adherance to the letter of the law. Very clearly this was 
a mere clerical error; a mere misplacement of the word 
“the.” Had the affidavit said “she claims, bona fide, the 
legal right,” “or she claims, the legal right, bona fide,” it 
would have complied literally with the law. This is a very 
hard law on defendants. ‘The sheriff appears at one’s door 
with an intruder’s warrant. His duty is to turn the defend- 
ant out “at the earliest practicable day,” unless the counter- 
affidavit is filed. -It is perhaps a long way.to a lawyer; the 
sheriff is a competent officer to administer the oath; one is 
written, sworn to and accepted, and the papers returned, The 
affidavit is bunglingly drawn—a word is misplaced —“ the” is 
put after “bona fide” instead of before. The affidavit can- 
not be amended: 20 Georgia, 105; a second one cannot be put 
in: 36 Georgia, 477 ; and the defendant loses his possession for 
a misplacement of one word in his affidavit. We doubt if 
this Act ought to be construed strictly as to the defendant. 
It is a harsh, speedy process that should be strictly complied 
with by the plaintiff; but in my judgment, whilst the affi- 
davit of the defendant should in substance comply with the 
Act, a literal compliance is not necessary. The case before 
us is evidently a mere error in the use of words, the intent 
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was to comply, and we think the substance of the statute has 
been conformed to. Very evidently the meaning is “bona 
fide claim;” bona fide possession is nonsense. The affidavit 
ought to be read, “does bona fide claim the legal right.” Let 
the plaintiff tender an issue on it, as thus read. 

Judgment reversed. 


B. M. Lona, executor, plaintiff in error, vs. Joon R. Hoop, 
defendant in error. 


1. When the plaintiff’s name is signed to an attachment bond by his 
attorney, the plaintiff’s name should be followed by the words “ by 
his attorney-at-law,’’ to which should be added the attorney’s name. 
(R.) 

2. An attachment bond is amendable. (R.) 

8. Where the defendant has replevied the property attached, and has ap- 
peared and pleaded to the merits of the case, the plaintiff has the right 
to try the case as at common law. (R.) 


Attachment bond. Attorney and client. Amendment. 
Before Judge Wrieut. Carroll Superior Court. April 
Term, 1872. 


For the facts of this case, see the decision. 


Oscar REESE, represented by W. D. Extis for plaintiff 
in error, submitted the following brief: An attorney may 
sign his client’s name to an attachment bond: Code, sec. 
3201. Attachment laws are liberally construed: 36 Ga. R., 
90. Substantial compliance as to bond sufficient: Dudley’s 
R., 69 ; 3 Ga. R., 271; 5th Ibid., 178 ; Code, sec. 4. An in- 
strument may be binding though signed in the body of it or 
on the back: 26 Ga. R., 223; Chitty on Contracts, 71. Prin- 
cipal bound when: 39 Ga. R., 35. Attachment bonds are 
amendable : Code, sec. 3240; 27 Ga. R., 65; 29th Ibid., 642. 
Appearance and pleading waives process and the service 
thereof: Code, secs. 3233, 3259. No declaration shall be 
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dismissed because the attachment has been dismissed: Code, 
sec. 3233. 


No appearance for defendant. 
WaRnNeER, Chief Justice. 


This was an attachment taken out by the plaintiff’s attorney 
in the name of his client against the property of the defendant. 
The attachment bond was signed by Oscar Reese, attorney- 
at-law, for John Long. A motion was made to dismiss the 
attachment, on the ground that the bond was not a legal bond, 
which motion was sustained. The plaintiff then made a mo- 
tion to amend the bond, which was refused by the Court. 
The property levied on had been replevied by the defendant. 
The plaintiff had filed his declaration in the case, and the 
defendant had appeared and filed his plea to the merits there- 
of. The plaintiff claimed the right to proceed with the trial 
of the case as in a common law suit, the defendant in attach- 
ment having appeared and pleaded to the merits of the action 
founded thereon, which was also refused, and the plaintiff 
excepted. Asa matter of practice, and in strict conformity 
with the law, the plaintiff’s attorney should have signed the 
name of John Long to the bond by his attorney-at-law, 
Oscar Reese. The bond, however, was amendable, and it 
was error in the Court in refusing to allow it to be amended : 
Code, section 3240. ‘The defendant having replevied the 
property attached, and having appeared and pleaded to the 
merits of the plaintiff’s declaration founded on the attach- 
ment filed in Court, it was error to refusé the plaintiff the 
right to try the case as at common law against the defendant: 
Code, 3233, 3234, 3252. 

Let the judgment of the Court below be reversed. 
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Atvin K. Seaqo, plaintiff in error, vs. R. 8. PomEroy, 
defendant in error. 










It is error in the Court to charge the jury in a trover case, that a demand 
and refusal is proof of conversion, it not appearing that the property 
sued for was in the possession, power, or control of the defendant, at 
the time of the demand and refusal, but if in such a case there be 
conclusive proof of a conversion in fact, a new trial ought not to be 
granted. 

When the owner of a past due promissory note placed it in the hands of 
A for collection, and A sold it to B, and B converted it to his own use: 

Held, That the true owner might maintain trover for the note against B, 

and that B got no title by his purchase from the agent. 











Trover. Conversion. Promissory note. Before Judge 
Hopkins. Fulton Superior Court. October Term, 1871. 






R. 8S. Pomeroy brought trover against Alvin K. Seago for 
a promissory note made by one A. M. Parker, principal, and 
W. J. Joiner, security, payable to L. W. Summerlin or 
bearer, dated January 4th, 1860, and due December 21st, 
1860, for $450, with the following credits indorsed thereon, 
to-wit: March 5th, 1861—Received on this note $20 00. 
March 5th, 1861—Received on this note $25 00. May 
31st, 1861—Received on this*note $25 00; which said 
Seago, on February 22d, 1866, converted to his own use. 

It appeared, from the evidence, that plaintiff, on February 
22d, 1866, placed the note described in the declaration in the 
hands of one Joe Beerman, now deceased, for collection and \ 
took a receipt, as follows : 


“ Received, February 22d, 1866, of R. S. Pomeroy, a note 
signed by A. M. Parker and William J. Joiner, dated Jan- 
uary 4th, 1860, payable 25th day of December of the same 
year as given. The above note is given to me to be collected ; 
if not collected, to be returned to R. 8. Pomeroy, when called 
for. [Signed] JOE BEERMAN.” 


That having heard from Parker, the maker, that it had 
been in possession of defendant, plaintiff demanded the note 
from him ; the demand was in writing, made on September 
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10th, 1867; that defendant refused to deliver up the note, 
saying that he had purchased it from Joe Beerman ; that A. 
M. Parker was solvent and the note could have been col- 
lected ; that the demand was before suit brought; that a 
verbal demand had been made from one to three months be- 
fore the written; that on June 30th, 1866, defendant called 
on Parker and requested him to give a new note, which 
Parker did ; that the new note was dated June 30th, 1866, 
and was for $506 40, with interest from date ; that Parker 
afterward paid off the note, or, rather, the judgment obtained 
upon it, to the attorneys of McCoy, of North Carolina; that 
McCoy was plaintiff in fi. fa. . 

The plaintiff elected to take a verdict for damages. 

The jury found for the plaintiff $650 20. The defendant 
moved for a new trial upon the following grounds, to-wit : 

1st. Because the Court erred in charging the jury, “that if 
the testimony showed that the plaintiff was the owner of the 
note in question, and that he placed it in the hands of Beer- 
man for collection after it had become due, and further, that 
Beerman did not collect the note but sold it to defendant, 
and the plaintiff made demand upon defendant for the note 
before suit brought, and defendant failed to deliver the note, 
plaintiff is entitled to recover.” 

2d. Because the Court erred in charging the jury, “that the 
note itself was prima facie evidence of its value, and, unless 
the proof shows that the note was not worth as much as it 
called for, plaintiff is entitled to recover the amount of the 
note, principal and interest, provided he has shown that he 
is entitled to recover at all.” 

3d. Because the verdict is contrary to law and to evidence. 

The motion for a new trial was overruled by the Court, 
and defendant excepted and now assigns said ruling as error. 


Pore & Brown, for plaintiff in error. The evidence in 
this case proves both too little and too much for this verdict 
to stand: Ist. Jt fails to prove that Mr. Seago had posses- 
sion of the note when the demand was made upon him. A 
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demand and refusal are not evidence of a conversion unless 
the thing demanded were, at the time of the demand, in pos- 
session of the defendant: Rice vs. Clark, 8 Vt., 110; Knapp 
vs. Winchester, 11 Vt., 351; Pale vs. Saunders, 16 Vt., 243; 
Traylor vs. Hovell, 4 Black., 2 Ind., 317; Morris vs. Thomp- 
son, 1 Rich., 8. C., 65. The truth is, Seago did not have the 
note at the time; he had transferred it to McCoy, of North 
Carolina, who had it in suit, 2d. Jt does prove that Pome- 
roy waited sixteen months after he gave the note, payable to 
bearer, to Joe Beerman to collect, and before he mande a de- 
mand of Seago, who bought the note without any knowledge 
of the agency or instructions of Beerman. Pomeroy, by this 
delay, has ratified the tort, if any was committed by Beerman 
in selling the note instead of collecting it and applying the 
proceeds: Story on Agency, sec. 255; Symonds vs. Atkinson, 
37 Eng. L. and Eq., 585; Owelly e¢ al. vs. Woolhopter, 14 
Ga., 124; Mapp vs. Philips, 32 Ga., 72; Code, sec. 2166; 
for he is presumed, after so long a delay, to have been ad- 
vised of the acts of his agent, Beerman, for it was the agent’s 
duty to report to him within a reasonable time what he had 
done with the note: Story on Agency, sec. 208. And the 
presumption is that the agent did his duty. If he did not, 
Pomeroy was guilty of laches in not demanding a report. 
3d. The mere delivery of a note payable to bearer, although 
overdue, is an authority so far as innocent third persons are 
concerned to act as owner of that note either in selling or 
collecting it: 11 Foster, 483; 4 Barb., 373; 13 Vt., 540. 
The evidence shows that Beerman applied to borrow money 
of Pomeroy, and Pomeroy having none, let him have this 
note, ete. A note overdue represents so much money due, 
and in this differs from any other personal property ; and any 
secret instructions to the agent are not limitations of that 
authority, and do not affect Seago’s title: Story on Agency, 
sec. 73, 133; 33 Barb., 248; 98. and M., 476; 10 N. H., 
588; Code, sec. 2170. To establish any other rule would be 
to encourage fraud and lay a trap for the innocent. Where 
one of two must suffer, it must be him who puts it in the 
e 
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power of a third person to injure, and not him who is injured: 
15 East., 408. 


Hi & CANDLER, for defendant. 


McCay, Judge. 


The proof of conversion in this case is conclusive. With- 
out doubt, Mr. Seago applied this note to his own use. He 
negotiated it, got what he thought its value for it. This was 
a conversion, to-wit: an application of it to his own use— 
although, therefore, there may have been error in the charge 
as to the effect of a demand and refusal, still the defendant 
was not hurt because the proof of conversion is conclusive. 
A demand and refusal is not conversion; it is only evidence 
of conversion, and to make it such, it must appear that the 
defendant had it in his power to deliver. But if the con- 
version be proven in fact, as was clearly done here, no other 
evidence was necessary, and the charge of the Court as to the 
effect of a demand and refusal is immaterial ; 2 Georgia, 116; 
1 Georgia, 381. Anattorney or otherperson taking a note 
for collection is only a bailee of it. He has no right to use 
it in any other way than his authority justifies: Story on 
Agency, 224; 6 East., 537; 7 East., 4; 13 Mass., 398; See 
also the ease of Goodwin vs. May, 23 Georgia, 205. Nor does 
the evidence show such delay by the true owner to demand 
his rights as to amount to a ratification of the act of his 
agent. There is no evidence that he delayed at all after he 
knew or had any hint as to what had been done with the note. 
He had;a right to presume that the agent had failed to col- 
lect the note, and was holding it for him, nor was the pre- 
sumption at all unreasonable; indeed, in the circumstances 
of the country it was the most natural of all presumptions. 

Whatever may be the common law rule as to the title ac- 
quired by the purchaser of a promissory note, payable to 
bearer, from one who has no right to it, our Code settles it, 
that unless the note be not yet yet due, it stands on the same 
footing as other property. Section 2597 of our Code pro- 

‘ 
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vides that the seller can convey no better title than he has 
himself. The bona fide purchaser of a negotiable paper, not 
dishonored, or of money or bank bills, or other recognized 
currency, will be protected, though the seller had none. To 
say that an agent or bailee, intrusted with property, may, 
because he has the possession—which is, as to personal prop- 
erty, a prima facie title—may sell it, contrary to his au- 
thority, and divest the title of the true owner, would be to 
break up the whole system of agents, bailees, etc. See the 
case of First National Bank of Macon vs. Nelson & Com- 
pany, 38 Georgia, 391. 

Judgment affirmed. 


Witiiam H. Kipp, administrator, plaintiff in error, vs. 
GeorceE H. Lester, administrator, defendant in error. 

A widow, who has no children living with her, dependent on her for sup- 
port, is not entitled to a homestead out of the property of her de- 


ceased husband, as the head of a family, according to the true intent 
and meaning of the Constitution of 1868. (R.) 


Homestead. . Widow. Head of a family. Before Judge 
AnpREWs. Oglethorpe Superior Court. October Adjourned 
Term, 1871. 


For the facts of this case, see the decision. 


W. G. Jonnson ; W. W. McLester, for plaintiff in error, 
The widow is entitled to the homestead: 40 Ga. R., 558; 
Ibid., 440; 15 Ga. R., 411; Code, sec. 2022; 1 Wash. on R. 
P., 325, et seqg.; 39 Ga. R., 437; 40 Ga. R., 486 ; Code, sec 
1747; 8 Cal. R., 71; 14 Cal. R., 476; 16 Cal. R., 217; 5 
Min. R., 337; 7 Min. R., 520; 32 Tenn. R., 514; 7 Texas 
R., 19. 


J. D. Maruews, for defendant, A single person, with no 
one dependent upon him or her, is not the head of a family: 
42 Ga. R., 405; 41 Ga. R., 153; 40 Ga. R., 178. 
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Warner, Chief Justice. 


The only question made by the record in this case is 
whether a widow, who has no children living with her de- 
pendent on her for support, is entitled to a homestead out of 
the property of her deceased husband, as the head of a family, 
according to the true intent and meaning of the Constitution 
of 1868. The manifest intention of the Constitution was to 
provide for the families of minor children, and to authorize 
the applicant to have a homestead he or she must be the 
head of a family, or guardian, or trustee of a family of minor 
children, and this intention is the more apparent because it 
is made the duty of the General Assembly, by the Constitu- 
tion, to provide, by law, for the setting apart the homestead 
for the sole use and benefit of said families, as aforesaid, but 
not for the use and benefit of those who have no families 
whom they are legally bound to support. In our judgment, 
the applicant, under the statement of facts contained in the 
record, was not entitled to a homestead in the property of 
her deceased husband as the head of a family, as contem- 
plated by the Constitution : Lynch vs. Pace, 40 Georgia Re- 
ports, 173; Calhoun vs. McLendon, 42 Georgia Reports, 405. 

Let the judgment of the Court below be affirmed. 


JoHN ARMISTEAD, plaintiff in error, vs. C. P. McGuire, 
defendant in error. 


Where the language of an instrument in writing is ambiguous, and may 
be fairly understood in more ways than one, it should be taken in the 
sense put upon it by the parties at the time of its execution, and the 
Court will hear evidence as to the facts and surroundings, and decree 
according to the truth of the matter. 


Injunction. Construction of contract. Parol evidence. 
Before Judge Horxins. Fulton county. At Chambers. 
July 6th, 1872. 





ATLANTA, JULY TERM, 1872. 233 


Armistead vs. McGuire. 


John Armistead filed his bill against C. P. McGuire, con- 
taining substantially the following allegations, to-wit: That 
complainant represents the interest of his wife and children 
in the management of a tract of land near the city of Atlanta, 
upon which is situated the Ponce de Leon Spring, said to 
contain valuable medicinal properties, to which many citizens 
resort for health and pleasure; that complainant and his 
family now use it and have used it for a great length of time 
for domestic purposes; that on April 15th, 1872, the follow- 
ing contract was entered into between complainant and the 
Hibernian Benevolent Society, to-wit: 


ATLANTA, GeoretiA, April 15th, 1872. 
“This agreement, entered into between John Armistead of 

the first part and the Hibernian Benevolent Society, of the 
city of Atlanta, showeth that the aforesaid John Armistead 
agrees to rent the property in and about the Ponce de Leon 
Spring free, from the date above mentioned until the 13th 
day of November, 1872. And the Hibernian Benevolent 
Society of the second part, do hereby agree to build a platform 
and such other improvements as they may deem necessary for 
their own use; and they are to have the renting of the same 
for the dates above mentioned; and further, they do hereby 
agree to turn over all improvements made by them on the 
ground during the dates above mentioned ; and further, it is 
agreed that no person, persons or society, outside of the Hiber- 
nian Benevolent Society, shall have any privilege of selling 
or bartering any kinds of liquor or other drink on said 
premises, or any other lands adjoining belonging to said prop- 
erty, without the consent of the said Hibernian Benevolent 
Society. [Signed] 

JOHN ARMISTEAD. 
For the Hibernian Benevolent Society : 

[Signed] J. T. Gravy, 

H. H. Branca, 

C. P. McGuire, 

Oc. CARROLL.” 

Vor. xivz. 16, 
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That the complainant has prepared for the sale and distribu- 
tion of the waters of said spring to the citizens of Atlanta, by 
the purchase of two teams and two wagons, which he keeps 
constantly employed; that said waters are not sold, but com- 
plainant’s profits arise from being liberally rewarded for the 
delivery of the same; that the defendant has had the man- 
agement of the place under the contract, and has made some 
temporary improvements thereon, mostly for the purpose of 
accommodating the drinking and dancing persons of the com- 
munity, and as the waters have not been much patronized by 
either class specified, said improvements have not been as 
profitable, perhaps, as they otherwise would have been, and 
have been permitted, measurably, to fall into disuse; that the 
whole community, up to this time, has had the uninterrupted 
privilege of using said waters, and complainant has had the 
privilege of delivering to invalids and others a supply of 
said waters; that complainant and his family have had the 
privilege of using said waters for all domestic purposes, with- 
out let or hindrance, complainant never having intended to 
convey any right or privilege of said waters of an exclusive 
character ; that recently said defendant has notified complain- 
ant that he claims the exclusive right to said waters, which 
claim jis predicated exclusively on said contract, and that 
neither complainant nor his family, nor any other person, 
shall use said waters without paying for the privilege; that 
said defendant has hauled lumber and is proceeding to fence 
in said spring, so as to enable him to accomplish his purposes 
in this behalf; that the damages to complainant, his family 
and the whole community will be irreparable; that the de- 
fendant is insolvent; that complainant is remediless at com- 
mon law. Prayer, that the writ of injunction may issue 
restraining the defendant from building upon, or putting any 
obstructions around or about said spring for the purpose of 
preventing complainant or the community from the use of 
said waters, or preventing access to said spring, or in any 
manner preventing complainant from the sale of said waters. 
Several affidavits were presented sustaining the construction 
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placed upon said contract by the foregoing bill. The Chan- 
cellor refused the injunction and complainant excepted, and 
assigns said ruling as error. 


D. F. & W. R. Hammonp, for plaintiff in error. 1st. In 
construing the subject matter of the contract is to be fully 
considered: 2 Pars. on Con., 499. 2d. The situation of the 
parties at the time, and of the property which is the subject 
matter of the contract must be fully considered: 2 Pars. on 
Con., 499. 3d. The whole contract should be considered : 
2 Pars. on Con., 501. 4th. Cotemporaneous facts may be 
established by extrinsic testimony: 2 Pars. on Con., 561, and 
564; 1 Grenl. Ev., 297 to 300. 5th. Injunction granted 
where remedy at law is imperfect: 2 Story’s Eq. Juris., secs. 
919, 959, 956. 


No appearance for defendant. 


McCay, Judge. 


It is not clear from the written paper set forth in this 
record what the parties to it meant, as to the matter in dis- 
pute. Certainly there are expressions in the paper incon- 
sistent with the claim set up by the defendant, and it is ap- 
parent to us that such was not the intention of the parties. 
Taking the surroundings, the nature of the property, the 
uses the complainant was making of it, and the expressed 
design and motives of the defendant, we think there are strong 
reasons for thinking no such exclusive right was intended to 
be granted the defendant, as he now claims. Taking the 
whole instrument together, however broad some particular 
clauses and words may be, there is an ambiguity as to what 
was meant. Under the Code, section 3748, the surroundings 
and understandings of the parties may be used to explain 
and discover the true meaning in doubtful cases. We think 
there is enough here to justify and require the jury to pass 
upon the meaning, and that the injunction ought to have 
been granted until the hearing. We take it that the Judge 
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felt himself bound to construe the deed from itself. But un- 
der the law as it stands in the Code, the circumstances, and 
especially the expressed intent of the parties, may, in cases of 
doubt and ambiguity, be inquired into. 

Judgment reversed. 









THomas Hamprick, plaintiff in error, vs. Joan Dickey, 
et al., defendants in error. 






Where it appeared that the debt for which the execution was issued was 
contracted prior to June Ist, 1865, that it was for the unpaid purchase- 
money due for the land levied on, that the complainant was, at the 
time of the commencement of the action on which the judgment and 
execution were founded, in possession of the land, and is still in pos- 

ard session, it was proper in the Chancellor to refuse an injunction against 
the sale of the property under said execution, applied for on the ground 
that the taxes on the debt had not been paid. (R.) 


Relief Act of 1870. Injunction. Before Judge GREENE. 
Henry Superior Court. October Term, 1871. 











Thomas Hambrick purchased, in December, 1860, from 
John Dickey, a certain tract of land for $4,000, paying 
$2,000 in:cash and giving his notes for the balance, payable 
at one and two years. In the year 1867, John Dickey re- 
covered judgment on said notes and levied the execution 
based thereon upon the said land. Hambrick has been, from 
the time of the purchase and is still, in possession of the prop- 
erty. He filed his bill to enjoin the sale under said levy, set- 
ting up the relief contemplated by the Act of October 13th, 
1870, also the non-payment of taxes by Dickey. A tem- 
porary injunction was granted. Upon the hearing of the 
motion to continue said injunction, the Chancellor directed 
“that the said injunction be dissolved and the bill be dis- 
missed on the ground that the fi. fa. is founded on a debt for 
the purchase-money of the land levied on, and in possession 
of which complainant has been since the said debt was sued 
on until this time.” Whereupon the complainant excepted, 
and now assigns said ruling as error. : 
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DoyaL & NuNNALLY; E. W. Beck, for plaintiff in error. 


J. R. Nowan; Joun J. Fioyp, for defendants, 


Warner, Chief Justice. 


The complainant filed a bill against the defendant praying 
for an injunction to restrain the sale of a tract of land under 
an execution obtained by the defendant against the complain- 
ant, on the ground that the taxes due upon the debt had not 
been paid. On the hearing of the case, the Judge dissolved 
the injunction which had been previously granted, and the 
complainant excepted. It appears from the statement of facts 
disclosed in the record, that the debt for which the execution 
was issued was contracted prior to the first of June, 1865, 
that it was for the unpaid purchase-money due for the land 
levied on, that the complainant was at the time of the com- 
mencement of the attion on which the judgment and execu- 
tion was founded, in possession of the land, and has con- 
tinued in possession of the same up to the present time; and 
the question made for the decision of this Court is, whether, 
under the fifteenth section of the Act of 1870, the defendant 
in the bill is exempted from having his case dismissed or 
prevented from collecting his debt when it is for the pur- 
chase-money of the land, and the complainant is and has 
been in possession of the land ever since the commencement 
of the action. In our judgment, the defendant in the bill 
was excepted from the operation of the provisions of the Act 
of 1870, and that his case is embraced within the fifteenth 
section of that Act. The complainant is in the possession of 
the land, enjoying the benefit of it, and has not paid for it. 
Why should he not be compelled to pay the purchase-money 
due for the land? Is it just or equitable that he should have 
and enjoy the possession and benefit of the land and not pay 
for it? Weare unwilling to give such a construction to the 
Act. 

Let the judgment of the Court below be affirmed. 
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Joun D. GILBERT, plaintiff in error, vs. James Dent, de- 
fendant in error. 


When a suit was brought on a promissory note, signed by one claiming 
to be the agent of the defendant, and there was some evidence that the 
defendant had accepted, knowingly, the consideration for which the 
note was given: 

Held, That it was error in the Court to rule out the note as evidence. 
The case should have been submitted to the jury, under the charge of 
the Court, as to the effect of the defendant’s act, should they believe he 
had accepted, knowingly, the consideration for which the note was 
given. 


Promissory note. Evidence. Power of attorney. Before 
JudgeCo.e. BibbSuperior Court. November Term, 1871. 


John D. Gilbert brought assumpsit against James Dent 
upon a promissory note, alleged to have been made by de- 
fendant, by J. R. Marshall, his attorney in fact, on July 20th, 
1870, payable on the 15th of November next thereafter, to 
plaintiff, or bearer, for the sum of $222 58, 

The defendant pleaded non est factum. It appears from 
the evidence that the defendant executed the following power 
of attorney : 

“STATE OF GEORGIA—DovucuHerty County: 

“Know all men by these presents that I, James Dent, of 
Bibb county, Georgia, do constitute and appoint Joel R. Mar- 
shall, of Dougherty county, Georgia, as my agent and attor- 
ney to look after my effects in said county, and to see that 
B. F. Lancaster and J. T. Champion, now of said county, 
and renters of my plantation in said county, for the year 
1870, do return all things back, according to contract and 
agreement, and also the fifty bales of cotton, and all other 
advances that James Dent may make. And, in case that B. 
F. Lancaster and J. T. Champion should fail to deliver the 
cotton and other things, according to contract and agreement 
between myself, James Dent, of Bibb county, and B. F. Lan- 
easter and J. T. Champion, now of Dougherty county, Geor- 
gia, my agent, Joe] R. Marshall, must take all necessary steps 





ATLANTA, JULY TERM, 1872. 239 
Gilbert vs. Dent. 


to secure my effects and interest, and to employ counsel as 
my agent. May 11th, 1870. 
(Signed) “JAMES DENT. [L. s.] 


Witness : 
“(Signed) M. M. Surpp.” 


Joel R. Marshall testified, that the defendant gave him 
authority to receive from Lancaster and Champion his (de- 
fendant’s) share of the crop, the plantation, stock and all 
other property ; that defendant was absent at the springs, and 
witness was residing in Dougherty county, on defendant’s 
plantation; that Lancaster and Champion failed in their 
planting operations, and to get rid of them, and to extin- 
guish their claim to the crop of 1870, witness, as agent of 
defendaft, agreed to pay the claim of plaintiff against said 
lessees, and also to pay to them $100; that witness had no 
authority to do this, but he thought it best for defendant’s 
interest ; that, after the payments were made to Gilbert (the 
plaintiff,) and Champion, he received a letter from defendant 
directing him to pay out nothing; that witness reported the 
transaction to defendant and he repudiated it entirely and 
censured witness; that, through this transaction, witness was 
enabled to take possession of the stock and crop then on the 
place; that the only real benefit received by defendant in 
getting possession of his plantation was that an opportunity 
was secured for gathering the crop and of taking care of his 
stock ; that plaintiff, in the arrangement, agreed to take one- 
half of his claim ; that witness does not know that defendant 
was originally liable on this claim ; that the contract between 
the lessees and defendant was, substantially, as follows: the 
lessees were to give defendant fifty bales of cotton and return 
all advancements of corn, fodder, utensils, cotton and other 
seed, and pay all damages resulting from their neglect; that 
the lease was for one year; that, at the time said note was 
given, there was no prospect of obtaining the contracted rent; 
that the inducement to defendant to get his place back was 
that he might save something ; that defendant saved all that’ 
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was gathered, and if Champion had been permitted to re- 
main, but little would have been raised and much lost and 
wasted ; that the expenses of running the farm and gathering 
the crop fully equaled the value of the possession to de- 
fendant. 

The plaintiff testified that Champion was defendant’s 
tenant for the year 1870, and refused to give up possession 
unless the note sued on was made; that plaintiff’s account 
was just twice the amount of the note; that the benefit to 
defendant was, he obtained possession of his plantation ; that 
the account in favor of plaintiff was for supplies furnished 
to the place ; that plaintiff refused to accept the note made 
by Marshal] until he saw his power of attorney. 

After introducing the foregoing evidence the plaintiff ten- 
dered the note sued on. On objection made, the Court ex- 
cluded the same, and plaintiff submitted to a non-suit and 
excepted to the aforesaid ruling, and now assigns the same 
as error. 


Lyon & Irvin, for plaintiff in error. 
LANIER & ANDERSON, for defendant. 


McCay, Judge. 


We think the Court should have submitted the note with 
the other evidence to go to the jury. There was some evi- 
dence of ratification by the defendant. We do not say that 
the agent had authority, under the power of attorney, to 
sign the defendant’s name to the note, nor are we prepared 
to say that the mere fact of his taking possession of his own 
deserted farm is to be considered evidence of ratification. 
But there is more than this in the evidence—we will not say 
how much—but under the numerous decisions of this Court 
on the subject of non-suit, we are not prepared to say that 
there was no proof of ratification: 15 Georgia, 491; 37th, 
26; 35th, 132; 5th, 171. A man is not permitted to adopt 
an act of his agent so far as it is for his own benefit and re- 
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pudiate that part of it he does not like. If the defendant 
below accepted this plantation and crop as returned to him 
by the tenant, under the contract with the agent; he must 
take it altogether. He cannot take back the land, crop, ete., 
without taking it with the burden put upon it by the con 
tract. If, however, he did not take back his place, ete., but 
repudiated the whole, and finding his place deserted, his 
stock neglected, went upon the place to save what he could, 
then he did not ratify. We think the note, with all the evi- 
dence, ought to have gone to the jury under proper instruc- 
tions as to the law. . 
Judgment reversed. 


\ 
} 
' 


Epwin R. ANTHONY AND WIFE, plaintiffs in error, vs, AL- 
EXANDER H. STEPHENS ef al,, defendants in error. 


1. Where property which came by the wife and to which the marital 
rights of the husband have attached, is conveyed away by the wife, with 
the full knowledge and consent of the husband, he is estopped from 
claiming title to the land. (R.) 

. Where to a deed the words, ‘‘ On the express understanding and agree- 
ment on the part of said A. H. S. (the grantee) that the lot of land so 
conveyed is never to be sold to or occupied by negroes,’’ are attached, 
they are words of covenant and not of condition. (R.) 

. The discretion of the Chancellor in refusing an injunction will not be 
interfered with, unless abused. (R.) 


Injunction. Condition in deed. Covenant. Notice. 
Estoppel. Before Judge Cote. Bibb county. At Cham- 
bers. July 11th, 1872. 


Edwin R. Anthony and his wife, Susan S. Anthony, filed 
their bill against Alexander H. Stephens, William P. Carlos, 
Austin Brighthaupt and his wife, Ruse Brighthaupt, making 
the following case : 

Susan S. Anthony, while a widow, purchased three lots in 
the city of Macon, lying side by side. She married Edwin 
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R. Anthony in the month of May, 1862, his marital rights 
thereby attaching to said property, though he generally al- 
lowed his ‘said wife to manage the same. The complainants 
reside on one of said lots, one is vacant, and the third is the 
subject-matter of this litigation. Alexander H. Stephens 
approached the said Susan S. for the purpose of purchasing 
said lot, with a view, as he then stated, to building a house 
thereon for himself and his mother’s family. Previous to 
this time said Susan S. had had frequent applications from 
persons of color to purchase said lot, but had refused to sell 
to them because such a disposition of said property would 
have injured the sale of the other vacant lot and the value of 
her house. Alexander H. Stephens, knowing these facts, 
and with the understanding that he would build and reside 
thereon, purchased the said lot for the sum of $900, $600 of 
which amount was paid in cash, and $300 some six or eight 
months thereafter, (on April 9th, 1869,) when said Susan S. 
executed a deed to said lot to Mrs. Emeline Stephens, as 
guardian for said Alexander H. Some time after the execu- 
tion of said deed, Austin Brighthaupt, a person of color, was 
seen examining said lot, and said Susan S., fearing that said 
Stephens would sell to him, she sent her son to said Stephens 
to protest against it. Stephens replied that Austin was very 
anxious to buy, but that he would not sell to him if he could 
find another purchaser who was white. Soon after this Aus- 
tin took possession of the lot, built a fence around it and 
planted shade trees; but when said Stephens was about to ex- 
ecute a conveyance to said Austin, it was discovered that the 
deed from said Susan 8., never having been signed by her 
said husband, conveyed no title. Said Edwin R. declined 
positively to sign the deed, as he knew it would affect the 
value of the two remaining lots. Stephens then proposed to 
take the lot back from Austin, and said that one Green J. 
Blake had agreed to lend him the money to pay Austin, 
and that he would agree in writing that if complainants paid 
to him a stipulated price within three months, and would 
both sign the deed, he would convey the lot back to them. 
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This agreement was drawn up, signed and delivered to com- 
plainants on March 4th, 1872. On the same day a second 
deed was executed to said lot, signed by both of complain- 
ants, containing the following clause attached to the warranty: 
“On the express understanding and agreement on the part of 
the said Alexander H. Stephens that the lot of land so conveyed 
is never to be sold to or occupied by negroes.” Stephens 
promised to return the old deed, but has failed to do so. Soon 
after this Austin commenced to build on said lot. The son 
of said Susan S. called on Stephens and asked him what it 
meant. He replied that he did not know whether Austin in- 
tended to build on the lot or not; that he had sold it to 
William P. Carlos. Complainant’s son stated that it was 
a trick to let Austin have it from the beginning, arranged be- 
tween said Stephens, Carlos and Austin, and at the same time 
asked said Stephens what he meant to do about the written 
agreement he had given to let complainants have the lot back, 
to which he replied that he did not intend to let them have 
it back when he signed said agreement. On March 26th, 
1872, said Stephens conveyed said lot to said Carlos, and on 
the same day, for the same consideration, said Carlos con- 
veyed the same to Rose Brighthaupt, the wife of said Austin. 
Neither of defendants is worth more than $3,000 in gold, 
and therefore complainants would be remediless at law. At 
the time the second deed was signed, Stephens stated that he 
wished to deposit it as collateral security with Blake, in order 
that he might raise money with which to pay Austin. 

Complainants pray that defendants may be restrained from 
going on with their unlawful and fraudulent building and 
improvements on said lot; that the deeds referred to may be 
set aside; that the said Stephens may be decreed to carry out 
the said agreement in writing, and to reconvey to complain- 
ants upon the terms therein stated. 

The answers of the defendants admitted the allegations in 
the bill in reference to the various conveyances, but denied 
all combination and conspiracy to injure complainants, and 
all other material allegations. Austin Brighthaupt denied 





244 SUPREME COURT OF GEORGIA. 
Anthony and wife vs. Stephens e¢ al. 


all notice of the restriction contained in the deed of March 
4th, 1872, or of the agreement entered into by Stephens to 
reconvey to complainants, at the time he purchased the said 
lot for his wife, Rose. He also stated that his house and 
other improvements were completed at the time he was served 
with a copy of said bill. 

Several affidavits were read on the hearing of the applica- 
tion for injunction, unnecessary here to be set forth. 

The injunction was refused, and complainants excepted and 
assign said ruling as error. 


Nissets & JACKSON, represented by THE REPoRTER, for 
plaintiffs in error. 


LANIER & ANDERSON, by brief, for defendants. 


Warner, Chief Justice. 


This was a bill filed by the complainants against the de- 
fendants, praying for an injunction to restrain Austin Bright- 
haupt and his wife, Rose, persons of color, from exercising 
acts of ownership over a certain city lot in the city of Macon, 
or further building thereon, on the ground that there is a 
clause in the deed conveying the lot to Stephens by the com- 
plainants, dated 4th March, 1872, under whom it is al- 
leged the defendants claim title, in the following words: 
“On the express understanding and agreement, on the part 
of the said Alexander H. Stephens, that the lot of land so 
conveyed is never to be sold to or occupied by negroes.” 
We are inclined to the opinion that the first deed executed 
by Mrs. Anthony to Stephens, with the full knowledge and 
consent of her husband, would have estopped him from set- 
ting up a claim or title to the land, and that Stephens and . 
those claiming under him acquired a good title to the lot, as 
against the complainants, under that deed, wholly independ- 
ent of the subsequent deed, executed the 4th of March, 1872, 
containing the alleged restriction. The defendant, Austin 
Brighthaupt, denies all knowledge of the restriction con- 
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tained in the deed of 4th of March, 1872, when he pur- 
chased and paid for the lot, and it appears that he went for- 
ward and built a house on the lot before the complainants 
took any steps to restrain him. The words contained in the 
deed of 4th March, 1872, are words of covenant, and not 
words of condition, and the evidence of the insolvency of 
the defendants is not at all satisfactory. 

In view of the facts disclosed in the record of this case 
we will not interfere with the exercise of the sound discre- 
tion of the presiding Judge of the Court below in refusing 
to grant the injunction prayed for. 

Let the judgment of the Court below be affirmed. 


B. B. Opom, plaintiff in error, vs. WrmL1amM C. GILL, de- 
fendant in error. 


An appeal would, by section 3554 of the Code, lie from the verdict of 
the jury in the County Court, in a collateral issue, at the discretion of 
the Judge presiding in said Court. 


County Court. Appeal. Collateral issue. Before Judge 
Cxiark. Lee Superior Court. March Term, 1872. 


B. B. Odom obtained a rule absolute against William C. 
Gill, former sheriff of Lee county, at the February Term, 
1861, of Lee Inferior Court, requiring him to pay to said 
Odom the sum of $304 50 principal, and $15 85 interest, 
within sixty days, or on failure thereof to be attached for 
contempt. 

The money was never paid. The Inferior Court was abol 
ished, and its business transferred to the County Court. At 
the January Term, 1867, of the County Court, William C. 
Gill upon divers grounds moved that the aforesaid rule ab- 
solute and order for attachment be vacated. Odom traversed 
the grounds of the motion, and the issues were submitted to 
a jury, which found in favor of the movant. Application 
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was made by respondent for the privilege of appealing to the 
Superior Court. The Court allowed the appeal. When the 
case was called in the Superior Court, Gill moved to dismiss 
the appeal, upon the ground that the case could not be 
brought up in that manner. The motion was allowed and 
the appeal dismissed. To which ruling Odom en and 
now assigns the same as error. 


R. J. & L. P. D. Warren, for plaintiff in error. 


Frep. H. WEst, represented by CLARK & Goss, for de- 
fendant. 


McCay, Judge. 


This appeal must have been dismissed without any exam- 
ination of the Code. Section 3554, Revised Code, expressly 
provides that an appeal will lie to the Superior Court, from 
the verdict of a jury in the County Court, on a collateral 
issue: Provided, the Judge of the County Court, in the ex- 
ercise of his discretion, permits it. This, as the record shows, 
the Judge of the County Court has done, and the right to 
appeal would seem to be complete. It has been argued, that 
as it does not affirmatively appear, that this appeal was upon 
payment of costs and giving bond for the eventual condemna- 
tion money, the appeal was properly dismissed on that 
ground. It would hardly be fair to sustain this dismissal 
on that ground; no such point was made in the Court below. 
Perhaps had this ground been insisted on, it might have 
been possible for the appellant to perfect the record, by show- 
ing the cost had been paid and bond given. But we are not 
sure this was necessary. The statute says the appeal is to be 
at the discretion of the Judge. The very nature of such an 
issue being as it is only collateral to the final judgment, 
would seem to be outside of the reason of the law requir- 
ing costs to be paid and bond given in case of appeals. 
The appeal is provided for in lieu of a new trial, which is 
the course such issues take in the Superior Court. 

Judgment reversed. 
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JosHuA Hut ef al., plaintiffs in error, vs. WILLIAM AL- 
FORD, next friend, defendant in error. 


1. Where there is no ambiguity on the face of a will, parol evidence is 
inadmissible to explain it. (R.) 

2. Where a will provided that, as testator’s children should marry or 
come of age, the executor should give off such portions of the prop- 
erty as he thought proper, the title to the same remaining in the estate 
until the youngest child should marry or come of age, when it should 
be brought into the general fund and a final division take place, and 
in ease all the children should die without leaving children at the time 
of their death, then the property to pass to the Inferior Court of Put- 
nam county, for certain specified purposes, and the youngest having 
survived all the children, and having been placed in possession of the 
entire estate, and having died after he arrived at full age, leaving two 
children : 

Held, That the purchasers, under an execution against said youngest 
child, obtain a valid title thereto as against his children. (R.) 


Will. Ambiguity. Parol evidence. Remainder. Before 
Judge Rogrnson. Morgan Superior Court. September Term, 


1871. 
For the facts of this case, see the decision. 


Reese & Reese; Foster & Foster, for plaintiffs in 
error. Ist. The first error complained of is the admission of 
the testimony of witnesses, Branham and Ogi!lby: See Code, 
secs, 2420, 2421, 3747; Doyal and wife vs. Smith, ex’r, 28 
Ga., 262. No ambiguity in this will, either latent or patent: 
1 Greenleaf’s Evidence, 297, 300; 1 Burrill’s Dict., 90; Bil- 
lingslea, adm’r, vs. W. B. Moore, (2 and 3 head notes,) 14 
Ga., 370. 2d. The second error complained of is the charge 
of the Court, “ that the plaintiffs, the children of Andrew F, 
Bird, at the death of Andrew F. Bird, under the last will 
and testament of George L. Bird, took an estate in remainder 
in the property in dispute.” 1. They cannot take by impli- 
cation: Jarman on Wills, 466 ; Wilkerson-vs. Adams, 1 Vee- 
sey & Beams., 466, (marg. p.;) Wright vs. Hicks, 12 Ga., 
156, (head notes, 7, 8, 9.) 2. Nor can they take under the 
terms of will; the law favors the vesting of estates: Jarman 
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on Wills, 726; 16 Ga., 345; 20 Ga., 834; 33 Ga., 341; 3 
Kelly, 356 ; 14 Ga., 232. 3d. There is no difficulty in con- 
struing this will and arriving at the intention of testator from 
the will itself. ‘Transposing clauses: Code, 2420. This will 
has already been construed for all the purposes of this cause 
by this Court: See Cogburn vs. Ogilby, adm’r, 18 Ga., 56. 
“A patent ambiguity is one which appears on the face of the 
instrument itself, and renders it ambiguous and unintelligi- 
ble: as if, in a will, there was a blank left for the devisee’s 
name.” Brown’s Maxims, 261 and 468 ; Smith on Contracts, 
28 ; Bacon’s Maxims, 90. “A latent ambiguity is thus: If 
I grant my manor of S. to J. F. and his heirs, here appear- 
eth no ambiguity at all; but if the truth be that I have the 
manors both of South 8. and North S., this ambiguity is 
matter in fact, and, therefore, it shall be holpen by averment 
whether of them was that the party intended should pass :” 
1 Powell on Devises, 477 ; 2 Kent Com., 556. 


J. WINGFIELD; BruLups & Brogston; L. E, BLECKLEY; 
Nispets & JACKSON, for defendant. 1st. Parol evidence of 
the circumstances and surroundings of testator admissible: 
Code, sec. 2421; 12th Ga. R., 47; 31st Jb., 198; 14th J2., 
370; 17th Ib., 267; 1st Greenleaf’s Ev., 410; 1st Jarman on 
Wills, 363; Blackstone’s Coms., book 2d, 513; 6th Vesey R., 
32; 7th 76.,518. 2d. In construction, transposition of sen- 
tences, etc., allowed: Code, sec, 2420; Ist Jarman on Wills, 
538, 317; 24th Ga. R.,102. 3d. By will of George L. Bird 
the fee never was intended to vest: 2d Red. on Wills, 345; 
Ist Jarman on Wills, 500; 29th Ga. R., 545. 4th. Subse- 
quent restrictive clause controls: 1st Jarman on Wills, 412; 
6th Peters’ R., 76; 30th Ga. R., 461; 24th Jb., 102. 5th. 
Rules of construction: 1st Red. on Wills, 432 et seg.; 2d Jar- 
man on Wills, 742 et seq. — 


Warne, Chief Justice. 


This was an action of ejectment brought by the plaintiff 
against the defendant, to recover the possession of a tract of 





ATLANTA, JULY TERM, 1872. 249 
Hill e¢ al. vs. Alford. 


land in the county of Morgan. On the trial of the case, the 
jury found a verdict for the plaintiff. The defendants made 
a motion for a new trial, on the ground that the verdict was 
contrary to law and the evidence, and because the Court 
erred in admitting in evidence the sayings of Bird, the testa- 
tor, (under whose will the plaintiff claimed title,) before and 
after making the will, and because the Court erred in charg- 
ing the jury that the children of Andrew F. Bird, the lessors 
of the plaintiff, took an estate in remainder in fee, under the 
will of George L. Bird, to the property in dispute. The mo- 
tion for a new trial was overruled, and the defendants ex- 
cepted, 

The following is a copy of the last will and testament of 
George L. Bird, as set forth in the record : 

“Ttem 1st. I will and desire that all my property, both real 
and personal, should be kept together under the management 
and control of my executor, to be hereinafter named, for the 
support and education of my family. 

“Ttem 2d. I will and desire to give my executor the privi- 
lege of selling such part of my estate as may seem best to him, 
either for the payment of my debts or for the better manage- 
ment of my estate. 

“Ttem 3d. Should my wife, Phebe, marry, it is my will that 
my estate shall furnish her with a genteel and comfortable 
support out of my property during her life. 

“Ttem 4th. It is my will, that should any of my children 
die after marriage and without leaving any child or children 
born of said marriage living at the time of said child’s death, 
thea that the widow of such child shall receive $500 from 
my estate, and no more. 

“Ttem 5th. Itis my will, that as my children should marry 
or become of age, my executor shall give off to such child 
such portion of my estate as he may think best, for the pur- 
pose of managing and controlling and deriving the profits or in- 
come to himself; but the title to such property shall not be 
divested from my estate, nor such child acquire any title to 
the same; but said property shall belong to my estate until. 


VoL. XLVI. 17. 
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the youngest child shall marry or become of age, and then 
shall be brought into the general fund, to be divided among 
all my children equally, share and share alike. 

“Ttem 6th. My further will and desire is, that should all 
my children die, without leaving children at the time of their 
death, that all my property shall be made a poor school fund 
of, to be placed under the control of the ‘Inferior Court of 
Putnam county,’ and my executor, or such other person as 
my executor may select as his adviser, to be appropriated to 
the purposes in said county of Putnam as the poor school fund 
is applied. 

“T constitute William B. Carter my executor, to carry into 
effect this, my last will and testament, hereby revoking all 
others. This day of April, 1838.” 

There is no ambiguity on the face of the testator’s will, 
which would authorize the introduction of parol evidence to 
explain it; but the words thereof are to be construed accord- 
ing to their legal effect, and the intention of the testator 
must be derived from the plain, unambiguous words which 
he has employed in making his will. It was error, there- 
fore, in the Court in allowing the parol evidence of the say- 
ings of the testator to be given in evidence as set forth in the 
record. The following facts were in evidence at the trial: 
George L. Bird, the testator, died two or three weeks after 
making his will, leaving as his only children three sons, two 
of whom died before Andrew, the youngest, became of age 
or married, leaving no children. Andrew, the youngest, and 
last survivor, died after he arrived at full age, leaving two 
children, who are the lessors of the plaintiff in this suit. 
After Andrew became twenty-one years of age, the adminis- 
trator with the will annexed of George L. Bird, turned over 
to him the entire estate of the testator. The land in dispute 
was levied on and sold by the sheriff as the property of An- 
drew F. Bird, and purchased by the defendants; and the 
question is, what estate did Andrew F. Bird take under his 
father’s will, and did the lessors of the plaintiff take any in- 
terest in the land under that will? This will must be con- 
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strued under the law as it stood prior to the adoption of the 
Code. The Court charged the jury, “that the plaintiffs, 
the children of Andrew F. Bird, under the will of George 
L. Bird, took an estate in remainder in fee, in the property 
in dispute.” If there are any words in the testator’s will, 
which, according to the legal rules of construction, would 
create an estate in remainder in fee in the children of An- 
drew F. Bird, to the property in dispute, or any other estate 
thereto in them, it has escaped our observation. What estate 
did Andrew F. Bird take under the will to the property in 
dispute? The title tothe property was in the executor for 
the purposes specified in the will, until Andrew, the youngest 
child became of age, and then it was to be divided among all 
the testator’s children equally, share and share alike. When 
Andrew became of age he was the only surviving child, and 
the entire estate vested in him in fee subject to be divested 
under the sixth item of the will, in the event he should die 
without leaving children at the time of his death. The es- 
tate of Andrew in the land under the will was not contin- 
gent upon his leaving children, as has been supposed, but 
was a vested fee, subject to be divested in the event he died 
without children. In the event he died without children, 
the property went over by way of an executory devise to the 
Inferior Court of Putnam county, as a poor school fund ; 
and this executory devise was not at all inconsistent with the 
fee to the property being in Andrew, for an executory devise 
may be limited after a fee. The fee which Andrew took in 
the land under the will was a qualified or base fee, because 
there was a qualification annexed thereto, (to-wit,) that if he 
died without children it was to go over by way of executory 
devise to the Inferior Court of Putnam county; still, it was 
an estate in fee in him, because, by possibility it might endure 
forever to him and his heirs, as it turned out in this case, he 
having left children at the time of his death. The proprie- 
tor of a qualified or base fee has the same rights and privileges 
over his estate till the contingency upon which it is limited 
occurs, as if he was tenant in fee simple: 2 Blackstone’s Com- 
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entaries, 109-10 (and note 15). If thereshould be any doubt 
whether the devisee in this case took an absolute estate in the 
Jand at common law, there can be none under the provisions 
of the Act of 1821, which declares that all devises of real 
property shall vest in the person to whom the same are made; 
an absolute, unconditional fee simple estate, unless it be other- 
wise expressed, and a less estate mentioned and limited in 
such devise, 

It was said, on the argument, that it was the intention of 
the testator that his grandchildren should take his property, 
in the event his sons died leaving children, but there are no 
words in the testator’s will which will authorize a Court to 
say so; for, as it was said by this Court in Wright vs. Hicks, 
12 Georgia Reports, 156, “Courts are not permitted to give 
effect to the will of a testator contrary to the plain and ob- 
vious terms used by him upon a mere conjecture as to his in- 
tention.” What estate in the land the defendants would 
have taken under their purchase at sheriff’s sale, if Andrew 
F. had died without children, as against the executory de- 
visee, it is not necessary now to say, inasmuch as the execu- 
tory devise over was defeated by Andrew F. leaving children 
at the time of his death. In our judgment, Andrew F. Bird, 
being the youngest and only surviving child of the testator 
when he became twenty-one years of age, he took a vested 
fee in the land, subject to be divested on his dying without 
children, but as he did not die without children, his title to 
the land was not divested, but on his death descended to his 
heirs, subject to the payment of his debts, and that, inasmuch 
as Andrew had a good, indefeasable estate in the land, the 
defendants who purchased it at sheriff’s sale as his property, 
acquired a good and valid title thereto as against the plain- 
tiffs, who could only claim it as the heirs-at-law of their 
father, Andrew F., and not as remaindermen, under the will 
of their grandfather, George L. Bird. 

Let the judgment of the Court below be reversed. 
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Nichols vs. Hampton. 


Harrison Nicwo.s, plaintiff in error, vs. MarGaret J. 
Hampton, defendant in error. 


1. A paper containing all the requisites of a mortgage of personal prop- 
erty, is a mortgage from the date of its execution, even though it be 
not attested by an officer. 

_ 2. It is sufficient if it be proven by the subscribing witness and recorded 
within three months from its execution. 

8. A paper, providing for a lien on a ** bay mare,’’ and showing that the 
mare was purchased by the mortgagor from the mortgagee, is a suffi- 
cient description of the property mortgaged. 

4. It is not necessary that a Notary Public shall affix his seal to the pro- 
bate of a deed by a subscribing witness. 

5. A mortgage recorded within three months from the date of its execu- 
tion is a lien from its date, even against bona fide purchasers without 
notice. 

6. An affidavit, probating a mortgage, taken before the attorney of the 
mortgagee, who is a Notary Public, is not a legal affidavit, and a mort- 
gage recorded on such probate is not legally recorded. 


Chattel mortgage. Attestation. Probate. Description. 


Record. Notice. Affidavit. Attorney-and client. Before 
Judge Strozier. Worth Superior Court. April 10th, 1872. 


On January 18th, 1870, Carles Johnson made the follow- 
ing instrument: 


“$200. By the first day of February next, I promise to 
pay Margaret J. Hampton, or bearer, two hundred dollars 
for value received in a bay mare and buggy, Margaret J. 
Hampton holding a lien on said horse and buggy until it is 
paid for. (Signed) 

“CARLES JOHNSON. 
“Attest: F. LEHMAN. 
“Albany, Georgia, January 18th, 1870.” 


A second instrument, of similar character, was executed by 
the same maker, on the same day, for the sum of $150, due 
the 1st day of March next thereafter. 

Said instruments were admitted to record on the following 
affidavit, on March 2d, 1870: 
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“ GEORGIA—DovauHerty County: 

“‘ Before me, the subscriber, personally came Fred Lehman, 
who, on oath, says that he saw Carles Johnson sign and de- 
liver the within notes as therein stated, and that deponent 
was a witness to the same, and has so signed them. 

“FRED LEHMAN. 
“Sworn to and subscribed before me 
this March 2d, 1870. 

(Signed) “L. D. P. Warren, N. P.” 

On March 3d, 1870, S. 8S. Yopp made the following affi- 
davit, based upon the foregoing instruments : 
“GEORGIA—DovucHerty County: 

“ Before me, the subscriber, personally came Sidney 8. 
Yopp, agent for Margaret J. Hampton, who, on oath, says 
that Carles Johnson, of Worth county, is due the said Hamp- 
ton, on the annexed mortgage, the sum of $350, principal, 
and $1 50, interest, and this affidavit is made to obtain the 
foreclosure of said mortgage. (Signed) 

“S. 8S. YOPP. 
“Sworn to and subscribed before me this 
March 3d, 1870. 
(Signed) “W. H. Wrxper, Ordinary.” 

The order of foreclosure was passed on the same day that 
the foregoing affidavit was made, and execution issued, which 
was duly levied on the bay mare described in the foregoing 
instruments. Harrison Nichols filed his claim to said prop- 
erty. 

Upon the trial of the issue formed by the claim, the claim- 
k=" moved to dismiss the levy upon the following grounds, 
to-wit : 

Ist. Because the paper, pretending to be the mortgage of 
plaintiff in fi. fa., was not witnessed by any officer author- 
ized to attest the same. 

2d. Because the probate of said instrument was made be- 
fore a Notary Public, who was one of the attorneys for plain- 
tiff in fi. fa. 
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3d. Because the paper, if properly attested, was not a 
mortgage. . 

4th. Because 8. 8S. Yopp, who made the affidavit fore- 
closing the mortgage, does not swear he is agent for plaintiff, 
or show other authority of agency to foreclose the same. 

The motion was overruled by the Court, and claimant ex- 
cepted, 

The plaintiff in fi. fa. introduced the mortgage, the affi- 
davit and order of foreclosure, and identified by G. J. Wright 
the mare levied on. 

The claimant testified that he bought the mare from Carles 
Johnson a month before he knew of the plaintiff’s claim; 
that he knew nothing of any claim against the mare at the 
time he bought her; that the levy on the mare was made on 
the 4th of March, 1870. 

The Court charged the jury as follows, to-wit: “That if 
the defendant in fi. fa. made and executed, in the presence 
of a witness, the paper read to you as a mortgage on the 
horse claimed, on the 18th of January, 1870, and that said 
witness did, before a Notary Public, (and that Notary Public 
was one of the attorneys for plaintiff,) on the 2d day of 
March, 1870, prove the execution of said paper, and the 
same was put on record within three months from the date 
of the signing, that although claimant may have purchased 
the horse without notice of the lien, and, one month before, 
the same was proven before the Notary Public, and, although 
the Notary Public’s signature was not attested by a seal, yet, 
they should find the horse subject.” 

The jury found the mare subject to plaintiff’s execution, 
and claimant excepted to the refusal of the Court to dismiss 
the levy, and to the charge of the Court, as given, and as- 
signs the same as error. : 


D. H. Pops, for plaintiff in error. 


Wricut & WarRREN, for defendant. The instrument is 
a mortgage, and was properly probated and foreclosed: Ir- 
win’s Code, sec. 1945 et seg.; 39 Ga. R., 312. 





256 SUPREME COURT OF GEORGIA. 


Nichols vs. Hampton. 


McCay, Judge. 


It must be admitted that these papers fail to fill the com- 
mon law idea of a mortgage. They are not under seal ; they 
contain no words of conveyance, and are painfully meagre 
in their description, not only of the debt intended to be se- 
cured, but of the property in which the lien. is intended to 
be created. But our Code requires no specified form to con- 
stitute a mortgage. It conveys no title, and it is not required 
to be under seal. It is sufficient if it specifies the property, 
state the debt and show that the parties intend to ereate a 
lien: Revised Code, seetion 1945. Taking these papers to- 
gether, they show pretty plainly that the debt intended to be 
secured is $350, as the papers specify; that a bay mare 
was (so far as this issue is concerned) the property, and that 
the parties intended to create alien for that amount upon the 
bay mare. True, the description will apply to any bay mare, 
but there is another description added, to-wit: the bay mare 
sold by the plaintiff to Johnson. Description of property 
depends a good deal upon its nature, and perhaps this des- 
cription of the mare is sufficient to put any one who should 
read the paper upon notice. It is contended that no paper 
can be a mortgage under our Code until it is properly pro- 
bated, and, perhaps, recorded. The language of the Revised 
Code, section 1945, gives much color to this idea. The words 
are, “it must be executed in presence of or proven, before a 
Notary Public, etc., and be recorded within three months.” 
But other sections of the same chapter imply very clearly 
that it was not intended to change the old law. Section 
1947 provides that any mortgage, not recorded in time, shall 
take lien from the date of the record. Section 1949 provides 
that a mortgage not recorded in time, or irregularly recorded, 
shall not be a lien against purchasers without actual notice. 
From this it seems clear that if the mortgage be recorded in 
time, it takes lien from its date. And this was the old law: 
Cobb’s Digest. The Act of 1866, Code, 1509, provides that 
a Notary need not affix his seal to his attestation of a deed. 
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True, the taking of the probate of a deed is not exactly its 
attestation, but it is part of it—stands in the place of it, and 
comes within the spirit of this provision of the Act of 1866. 

We are clear that, under the decision of this Court in the 
case of Willowski vs. Hall, 37 Georgia, 678, this affidavit of 
probate, if taken, as was contended, before the plaintiff’s 
attorney, was not a legal probate. |The Court, in that case, 
decides that section 443, Irwin’s Revised Code, prohibits an 
attorney, who is a Notary, from administering any oath re- 
quired by law of his client, and Judge Walker, in his opin- 
jon, after an elaborate examination of the authorities, shows 
that, by the practice of the English Courts, both of law and 
chancery, affidavits taken before the attorney of the party 
producing them are improperly taken. (We think the rule 
founded on a sound public policy.) The subsequent Act of 
March 8th, 1869, does not alter the law; it only cures defects in 
cases which had at that time occurred, and by this very Act, the 
Legislature would seem to intend that the practice was not . 
only illegal in the past, but that it was intended it should 
remain illegal. 

Under the proof, the claimant would seem to be an inno- 
cent purchaser. The mortgagee has no natural equity in her 
favor. She must stand on her strict. legal rights. To get 
her lien good against the right of the claimant, who brought 
before record and without notice, she must bring herself 
within the precise letter of the Jaw. This she has failed 
to do, if the proof shows her mortgage was not properly 
proven, and, therefore, not properly recorded in three months, 
The Court should have so charged the jury, and if the proof 
satisfied them that the probate was before the plaintiff’s attor- 
ney, the claimant should have had the verdict. 

Judgment reversed. 
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Kenan vs. DuBignon et al. 


SpaLDING KENAN, executor, plaintiff in error, vs. CHARLES 
DuBienon et al., administrators, defendants in error. 


1. Where a suit is brought by administrators against an attorney for 
money collected by him as their attorney, and not as an attorney for 
their intestate, the allegation in the pleadings of their representative 
character is mere surplusage, as they were entitled to maintain the 
action in their own names. (R.) 

2. Suit being brought by administrators, proof of their representative 
character is unnecessary, unless denied by plea. (R.) 


Pleading. Administrators. Tried before Judge RosBinson. 
Baldwin Superior Court. February Term, 1872. 


Charles DuBignon and David J. Bailey, as administrators 
of Seaton Grantland, deceased, brought complaint against 
Spalding Kenan, as executor of Augustus H. Kenan, de- 
ceased, for $3,326 37, alleged to have been collected by said 
testator as attorney at law for plaintiffs, and for which he had 


. failed to account. 


The defendant pleaded the general issue, and set-off to the 
amount of $2,000 for fees due to defendant’s testator for pro- 
fessional services rendered to plaintiffs. 

Upon the trial, plaintiffs tendered in evidence a certified 
copy of the order of the Court of Ordinary for the county 
of Baldwin, dated May 7th, 1866, appointing Charles Du- 
Bignon and David J. Bailey, administrators, with the will 
annexed, upon the estate of Seaton Grantland, deceased, 
“upon their entering into bond for the sum of $600,000.” 

Also, a paper purporting to be letters of administration, 
with the will annexed, of Seaton Grantland, deceased, naming 
Charles DuBignon and David J. Bailey as such administra- 
tors, dated May 7th, 1866. ‘The paper recited that said 
DuBignon and Bailey had given bond. 

The defendant objected to both of said papers, upon the 
ground that they showed a grant of administration to the 
plaintiffs, with the will annexed, of Seaton Grantland, upon 
the personal bond*of the plaintiffs, without security, as 
required by positive law, and did not, in themselves, show 
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any right or jurisdiction in the Ordinary to grant adminis- 
tration without bond and security in double the amount of 
the estate. The objection was overruled by the Court and 
defendant excepted. 

Evidence was introduced as to the indebtedness of defend- 
ant’s testator to plaintiffs, unnecessary here to be set forth. 

The plaintiffs having closed, defendant moved for a non- 
suit, on the ground that there had been no evidence intro- 
duced to show plaintiffs to be the lawful administrators, with 
the will annexed, of Seaton Grantland, deceased. The mo- 
tion was overruled and defendant excepted. 

The jury returned a verdict for the plaintiffs for $2,893 74. 
The defendant moved for a new trial, upon the following 
grounds, to-wit: 

Ist. Because the Court erred in overruling the motion for 
a non-suit, 

2d. Because the verdict was contrary to evidence. 

The defendant made no objection as to the verdict of the 


jury, provided the plaintiffs be held on their foregoing evi- 
dence to be lawful and valid administrators with the will 
annexed, 

The motion for a new trial was overruled by the Court 
and defendant excepted, and assigns error upon each of the 
aforesaid rulings. 


Witu1am McKIn.ey, for plaintiff in error. 1st. The 
certified copy of the order and the letters appointing plaintiffs 
administrators, with the will annexed, were admitted without 
any evidence of the probate of a will: 2 Greenleaf’s Ev., sec. 
339; 1 Ib., sec. 518; 1 Jarm. on Wills, 214; 1 Williams 
on Ex’rs, 239, 280; 2 Ib., 1342; 2Selw. N. P., 597; 2 Ga. 
R., 120; 4 T. R., 260; Fonb. Eq., B. IV., pt. 2, chap. 1, . 
sec. 2. 2d. Said letters and order show on their face that 
they were granted withcut security ; 2 Greenl. Ev., sec. 339; 
Code, secs. 2397, 2412, 2466. 


CrawFrorD & WILLIAMSON, for defendants. Ist. Plain- 
tiffs may sue in individual or representative character: 16 
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Ga. R., 190; 18 7b., 679; 2 Williams on Ex’rs, 1595. 2d. 
The general issue admits the character used: 4. Har. R., 299; 
4 Gill. R., 166; 3 Strobh. R., 484; 11 Humphries R., 556; 
31 Maine 503; 2 Greenl. Ev., 338. 3d. Probate of will 
need not be proven: 4 Ga. R., 148; 2 Greenl. Ev., 339 ; 
1 Williams on Ex’rs 450. 4th. The Act of 1866, dispensing 
with security is still in operation : Const. 1868, Art XL., sec. 
3. Vested rights reserved: Const. 1868, Art XI., sec. 5. 


WakRneEr, Chief Justice. 


It appears from the record in this case that the plaintiffs 
brought their action as administrators of the estate of Seaton 
Grantland, deceased, against the defendant as executor of 
A. H. Kenan, deceased, for the sum of $3,326 37, for money 
collected by defendant’s testator as an attorney for the plain- 
tiffs, and not as an attorney of their intestate. To this ac- 
tion the defendant filed two pleas, the general issue and plea 
of set-off, in which latter plea the defendant alleges that the 
plaintiffs, as administrators as aforesaid, before and at the 
commencement of their said action, were indebted to him as 
executor the sum of $2,000, etc. On the trial of the case, 
the plaintiffs offered in evidence their letters of administa- 
tion, and the order of the Court of Ordinary, from which it 
appeared that the plaintiffs were administrators with the will 
annexed of Seaton Grantland. The defendant objected to 
the introduction of this evidence upon several grounds, which 
objections were overruled, and the papers read in evidence. 
The defendant then made a motion to non-suit the plaintiffs, 
on the ground that the evidence offered by them to show 
that they were the lawful administrators with the will an- 
nexed of Seaton Grantland, did not show that fact, but on 
the contrary, showed they were not the lawful administra- 
tors. The motion for non-suit was overruled by the Court. 

After hearing the other evidence in the case, and under the 
charge of the Court, the jury found a verdict for the plain- 
tiffs. A motion was made for a new trial, on the ground that 
the Court erred in overruling the defendants’ motion for a 





ATLANTA, JULY TERM, 1872. 261 
Clark & Company vs. Neufville. 


hon-suit, and on the further ground that the verdict, being 
in favor of the plaintiffs in their alleged pretended capacity 
of lawful administrators, with the will annexed of Seaton 
Grantland, deceased, is a verdict against evidence and with- 
out evidence, The Court overruled the motion for a new 
trial and the defendant excepted. In our judgment, the mo- 
tion for a new trial was properly overruled. The plaintiffs 
were entitled to maiptain the action in their own names, with- 
out describing themselves as administrators, and if they did 
so describe themselves, it was merely surplusage. Besides, it 
they did sue in the capacity of administrators, it was not nec- 
essary for them to prove their authority to sue in that ca- 
pacity at the trial, when the defendant had pleaded to the 
merits of the action, and pleaded a set-off against them in 
the capacity in which they sued as administrators, without 
denying their authority, in his plea, to sue in that capacity. 
Because the plaintiffs undertook to do more than they were 
required to do at the trial, did not prejudice the defendant’s 
defense or any of his rights, so far as we can perceive. The 
verdict was right, under the admission made in the record as 
to the indebtedness of the defendant’s testator to the plain- 
tiffs, and there was no error in the Court in refusing to dis- 
turb it. 
Let the judgment of the Court below be affirmed. 


JoHN M. CrarkK & Company, plaintiffs in error, vs. 
Francis L. NEUFVILLE, defendant in error. 


1, When there is a sale of goods, with a warranty of quality, anda de- 
livery and acceptance by the buyer, and the goods prove not to corres- 
pond with the warranty, and there is no fraud by the seller, the meas- 
ure of damages is the difference between the price paid and the value 
of the goods as they actually were at the time and place of the sale 
and delivery, together with such consequential damages, if any there 
be, as come within the rule, excluding indirect and speculative dam- 
ages. 

2. There can be no rescission, by the buyer, of a contract in a case of the 
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sale and delivery of goods, unless the buyer return or offer to return 
the goods, and if, by his own act, as by a sale of a portion of them, 
he render such delivery impossible, the buyer cannot, of his own mo- 
tion, rescind. 


Sale. Warranty. Measure of damages. Rescission. Be- 
fore Judge Greson. Richmond Superior Court. January 
Term, 1872. ; 


Francis L. Neufville brought assumpsit against John M. 
Clark & Company for $5,000 damages, sustained by plaintiff 
on account of the failure of defendants to deliver seven hun- 
dred and four bags of clay peas, containing one thousand 
three hundred and seventy-eight bushels, of the same quality 
as the samples exhibited to plaintiff at the time the purchase 
was made. Plaintiff alleged that he purchased said clay peas 
for the New Orleans market ; that he communicated this fact 
to the defendants at the time of the purchase, and that the 
peas delivered were wholly unsuitable for said market. The 
defendants pleaded non-assumpsit. 

The evidence disclosed the following facts: In March, 
1871, defendants had in a warehouse in Atlanta seven hun- 
dred and four sacks of peas. M. Hyams, acting as agent for 
the plaintiff, was desirous of purchasing a quantity of the 
variety known as “clay peas.” He was informed by defend- 
ants that six hundred and fifty-three sacks of their peas in 
Atlanta were of that variety, and fifty-one sacks were of 
mixed peas. Samples were exhibited to him. Plaintiff did 
not want the latter, but as defendants declined to divide the 
lot, he took them all at $2 35 per bushel. The plaintiff did 
not examine the peas, but bought by sample, the defendants 
guaranteeing that the bulk should be of the same quality. 
By the contract, the defendants were to deliver the peas on 
board the cars in Atlanta, consigned to Dupree, Reine & 
Company, New Orleans, and upon the delivery of railroad 
receipts, as in good order, the plaintiff was to pay the price, 
all of which was done. On the 17th, 19th and 20th of 
March, the peas arrived in New Orleans, less forty bushels 
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lost in transportation, for which $2 80 per bushel was paid 
by the railroad, and on the 21st of March, twenty-eight sacks 
were sold for $3 25. A short time after their arrival, plain- 
tiff received letters stating that the peas did not correspond 
with the samples, and on March 23d, 1871, he called on the 
defendants and so stated. The plaintiff testifies that the de- 
fendants told him to have the peas examined and the matter 
would be set right. On this point the evidence is conflicting. 
On the 29th of March, a survey was held by persons selected 
by the consignors, and the result declared to be that one hun- 
dred and ninety-eight sacks were up to the sample; that the 
rest were mixed, and that the sacks containing them were not 
merchantable. On the 3d of April, the plaintiff called on 
the defendants and told them that the peas were subject to 
their order. On the 7th of April, the plaintiff sent a letter 
to defendants, saying that unless a satisfactory arrangement 
was made by the morrow, the peas would be sold at their 
risk, The defendants declining to act, the peas were sold as 
follows: On the 20th of April, one hundred and seventy 
sacks, clay peas, at $1 90. On the 20th of April, three hun- 
dred and eleven sacks, mixed peas, at $1 75. On the 22d of 
April, one hundred and ninety-five sacks, mixed peas, at 
$1 25. These amounts, with the twenty-eight sacks previ- 
ously sold on the 21st of March, made the seven hundred 
and four sacks. The plaintiff introduced witnesses who ex- 
amined the peas in New Orleans and testified that the ma- 
jority of the sacks were not clay peas. The defendants proved 
by witnesses who had examined the peas in Atlanta that six 
hundred and fifty-three sacks were clay peas. Samples were 
exhibited to the jury. 

The Court charged the jury as follows, to-wit: “That if the 
peas delivered by the defendant, to plaintiffs in Atlanta, were 
the kind of peas which plaintiffs contracted to buy, then they 
should find for defendant, that being a compliance with the 
contract ; but that if they should find that the peas so de- 
livered in Atlanta, were not the kind which plaintiffs had 
contracted to buy, then the measure of plaintiffs’ damages 
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would be, the difference between the price paid for the peas 
by plaintiffs;and the price for which the peas were sold in 
New Orleans, adding to said difference all proper expenses 
incurred by plaintiffs, such as freight, inspection, etc., and 
also interest.” 

In accordance with said charge, the jury rendered a verdict 
for the plaintiffs, for $1,651 12. Whereupon the defendant 
moved for a new trial, upon the ground that the Court erred 
in the aforesaid charge. The motion was overruled and de- 
fendants excepted, and now assign said ruling as error. 


W. H. Huu; J. C. C. Buack, for plaintiffs in error. 
Ist. Damages on breach of warranty: 1 Ga. R.,591; 22 J6., 
274; 23 Ib., 17; 26 1b., 704; 30 Lb., 418. Consequential 
damages not too remote may be added: Sedg. on Dam., 280. 
Rule same in case of misrepresentation: 30 Ga, R., 950. 2d. 
The rule of damages laid down by the Court can only be 
sustained in cases of rescission: 24 Ga, R., 441; 25 Jd., 712; 
Sedg. on Dam., 296. 3d. Right to rescind exists when: 
Code, sces. 2610, 3117; 22 E. C. L. R., 196; 70 £b., 526; 
Smith’s Mer. Law, 634; Ad. on Con., 272. 4th. There can 
be no rescission in part: Code, sec. 2809; 2 Pars. on Con., 
679 ; 20 How. R., 154; 8 Greenleaf’s R., 30. 





Barnes & Commune, for defendant. Ist. The rights of 
the parties upon a breach of warranty are to be fixed with 
reference to New Orleans: Benj. on Sales, 665-671. 2d. There 
was a legal fraud upon the part of the sellers: Benj. on Sales, 
337-345; Code, secs 2592, 3117; 36 Ga. R., 648. 3d. 
Distinction between breach of warranty and non-performance 
of contract: Benj. on sales, 443-450; 10 Ex. R., 191; 5 B. 
& Ald., 250; 18 Q. B., 560; 17 C. R., 619. 


McCay, Judge. 


These peas were sold with a warranty, delivered according 
to the agreement, accepted and paid for. There is no pre- 
tence of fraud ; the defendants below supposed the peas were 
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as described. There has, without doubt, been a breach of the 
warranty, and the plaintiff was entitled to a verdict. The 
only question is, what is the proper and legal measure of 
damages? The Court charged the jury, in substance, that 
the price paid and expenses, less what the peas sold for, was 
the true criterion. In other words, the Judge told the jury 
that if there was a breach of warranty, the peas, when the 
fact was discovered and notice given, were at the defendant’s 
risk, and, as he did not take them away, they were properly 
sold on his account, and, being due to the plaintiff the price 
of the peas and the expenses of their transportation, he was 
entitled to a credit. 

Our Code, section 2610, says, “a breach of warranty, ex- 
press or implied, does not annul the sale, if executed, but 
gives the purchaser a right to damages.” If this be so, these 
peas were not at the risk of the defendant at any time after 
they were delivered, accepted and paid for. It was not in 
the power of the plaintiff to make them the defendant’s prop- 
erty again and sell them at his risk. The breach of the 
warranty did not annul the sale. The plaintiff had, on the 
breach, a right to an action for the damages done him at the 
sale. He had no right to cast upon the defendant the loss 
caused by the fall of peas in the market, and that was no 
element in the wrong done him by the defendant. And, 
under the evidence in this case, that, under the charge of the 
Court, was a material matter. 

The measure of damages on the breach of warranty in an 
executed contract, is the difference between the price paid =) 
the real value of the article at the time and place of sale 
This is the rule adopted by this Court: 1 Kelly, 591; 23 
Ga., 17; 26 Ga., 704; 30 Ga., 948; and this is the common 
law. Lord Tenderden, in 2 B. and Ad., 461, says: € Where 
the property in the specific chattel has passed to the vendee 
and the price has been paid, he has no right, on the breach of 
the warranty, to return the article sold, revest the property 
in the vendor and recover the price. He must self’on the 
warranty, unless there has been a condition in the contract. 

Vou, xuve. 18. 
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providing for a return :”) Strut vs. Blay, 2d B. and Ad., 
461. 

If there be fraud in the sale the rule is different. The 
sale is void, and the vendee has a right on discovery of the 
fraud to rescind: Sedgwick én Damages, 280. But an offer 
to rescind is not enough. The plaintiff must put, or offer to 
put, the vendee in the situation in which he found him. He 
must be able to rescind, that is, redeliver to the vendee: Code 
2809, 20 Howard, 154. We will not say that the difference 
between the price paid, and the value of the unsound article 
at the time and place of sale, is the only damages that may 
be recovered. That is the measure of the direct damages. 
But if there be also indirect damages, growing directly out 
of the transaction, capable of computation with reasonable 
certainty, they may also be recovered: See Code 2893-3017, 
Sedgwick on Damages, 280. We think, therefore, the charge 
was wrong; the Judge’s charge is only correct in a case of 
rescission. This was not, and could not, under the evidence, 
be such a case. 
Judgment reversed. 
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JAMES H. Porter ¢ al., executors, plaintiffs in error, vs. 
Eiza Kos, guardian, defendant in error. 


This Court will only interfere with the verdict of a jury when there is 
not sufficient evidence under the law to authorize the verdict, assum- 
ing everything to be true as proved. (R.) 








New trial. Verdict. Before Judge Roprnson. Morgan 
Superior Court. March Term, 1872. 


For the facts of this case, see the decision, 


A. G. & F. C. Foster; Josnua Hitt, for plaintiffs in 
error. 


Bruuurs & Brosston, for defendant. 
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Warner, Chief Justice. 


This was an action brought by the plaintiff against the de- 
fendants, on an account for services rendered to the defend- 
ants’ testatrix. On the trial of the case the jury found a 
verdict for the plaintiff for the sum of $1,000. A motion 
was made for a new trial, on the grounds that the verdict was 
contrary to the charge of the Court, without evidence, and 
strongly and decidedly against the weight of the evidence. 
The Court overruled the motion and the defendants excepted. 
The defense set up by the defendants to the plaintiff’s action 
was that their testatrix, through kindness, permitted the 
plaintiff to remain at her house for her own benefit and com- 
fort, she only agreeing to furnish her with clothing, pocket 
money,and pay her tuition and doctor’s bills, without any in- 
tention that the plaintiff should make any charge for her 
services rendered to the defendants’ testatrix. The services 
rendered by the plaintiff to the testatrix of defendants was 
clearly proved, by at least two witnesses, (Mrs. Barnett and 
Camp) from June, 1865, up to June, 1869. Mrs. Barnett 
states that her services were worth $60,00 per month, and 
states in detail the services performed. Camp also proves 
the performance of services by the plaintiff, and that testa- 
trix promised to remunerate her therefor without specifying 
any definite amount; thinks her services to the testatrix were 
worth $400 or $500 per annum. 

The evidence for the defendants in relation to some of the 
facts was in conflict with that of the plaintiff. The Court 
charged the jury, in relation to this point in the case, “ that 
when there is a conflict in the testimony, it is the duty of the 
jury to reconcile such conflict, if possible, but when it is im- 
possible, that witness who had the best opportunity of know- — 
ing, other things being equal, is entitled to most credit.” 
Yet, it is said, because the jury found for the plaintiff, they 
found contrary to the charge of the Court. The witnesses 
who had the best opportunity to know the facts, and who 
were entitled to the most credit, was a question exclusively 
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for the jury to decide, and not the Court, and it does not 
follow that, because the jury, under the evidence, thought 
proper to give the most credit to the plaintiff’s witnesses, that 
the verdict is contrary to the charge of the Court, but, on'the 
contrary, is entirely consistent with it. There can be no pre- 
tence in this case that there is not sufficient evidence in the 
record to support the verdict, if the jury believed the plain- 
tiff’s witnesses. The question is not whether this Court 
would have rendered a verdict for the plaintiff, had we been 
in the jury box, but the question is whether there is sufficient 
evidence in the record to support the verdict which the jury 
have found in the exercise of their undoubted jurisdiction 
and authority under the law? The distinction which will 
authorize the Courts to interfere with the verdicts of juries, 
and when not allowed to interfere with them, is this: when 
there is not sufficient evidence, under the law, to authorize 
the verdict, assuming everything to be true as proved, then 
the Courts will interfere and set it aside, or in extraordinary 
cases, the presiding Judge may exercise a sound discretion 
and grant a new trial, when the verdict is decidedly and 
strongly against the weight of the evidence; but when there 
is sufficient evidence to support the verdict, although that 
evidence may be conflicting, the Courts have no legal power 
to interfere with and set aside the verdict, the more especially 
this Court, which ‘is, alone, a Court for the correction of errors 
from the Superior and City Courts. This Court is not, and 
never ‘was intended to be, a tribunal to decide questions of 
fact, which, under the law, are required to be decided by a 
jury of the vicinage, and it is quite time that parties and their 
counsel, in view of the repeated rulings of this Court, should 
so understand it. According to the rule established by the 
numerous decisions heretofore made and reported, there was 
no good legal pretext for bringing this case before this Court 
on the statement of facts contained in the record, and thus de- 
laying the plaintiff in the collection of her demand, awarded 
to her by the verdict of the jury, which the Court below re- 
fused to set aside. We therefore affirm the judgment of the 
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Court below, and award ten per cent. damages, as provided 
by the 4221st section of the Code. 
Judgment affirmed. 


ToLoMEY JOHNSON alias ToLoMEY Rocsrs, plaintiff in 
error vs. THE STATE OF GEORGIA, defendant in error. 


1. When, on the trial of an indictment for an assault with intent to murder, 
it was discovered, after the argument to the jury had been begun, that 
there was a variance between the proof and the indictment as to the name 
of the person charged to have been assaulted, it was not error in the 
Court to permit the State to call witnesses to prove that the person 
named was known as well by the name mentioned in the indictment as 
by that mentioned in the proof. 

2. It is competent for the State to show on the trial of an indictment for 
assault with intent to murder, that the person assaulted was known by 
the name mentioned by the thdictment, and also by another name, even 
though the indictment does not allege that he was known by the two 
names. It is a matter of description and does not stand on the footing 
of a misnomer of the defendant. 


Criminal law. Assault with intent to murder. Misnomer. 
Praetice. Before Judge Harvey. Floyd Superior Court. 
January Term, 1872, 


Tolomey Johnson alias Tolomey Rogers was placed upon 
trial for an assault with intent to commit murder, alleged to 
have been made upon the person of one Steve Davenport, on 
December Ist, 1871. The defendant pleaded not guilty. 

The prosecutor, upon his first examination, testified that his 
name was Steve Debero. After the evidence was closed, 
. counsel for defendant took the position that a conviction could 
not be had, on account of the variance between the indictment. 
and the proof, as regards the person alleged to have been 
assaulted. The Court remarked that he despised technicali- 
ties, and for his part wished that they were all done away 
with; that he would allow the Solicitor General to prove, if 
he could, that the prosecutor was as well known by the name 
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of Steve Davenport, as by that of Steve Debero. The pros- 
ecutor, having heard all that passed, was recalled and testi- 
fied that his name was Steve Debero, and so he was known 
and called down the country about Milledgeville, but was 
called up there, Steve Davenport, Big Steve, and Ben. He 
was corroborated by another witness as to these facts. 

The jury found the defendant guilty. A motion was made 
in arrest of judgment, because the indictment charged the 
assault with intent to murder to have been made upon Steve 
Davenport, when the evidence shows it to have been commit- 
ted upon Steve Debero. The motion was overruled and 
defendant excepted. 

A motion was made for a new trial upon the following 
grounds, to-wit: 

1st. Because the Court erred in admitting evidence to show 
that Steve Debero was as well known by the name of Steve 
Davenport, without any allegation‘in the indictment to that 
effect. 


2d. Because the Court erred in remarking, in the presence 
of the jury in reference to the exception to the statement of 
the wrong name in the indictment, that he despised technicali- 
ties and wished that they were all done away with. 

The motion was overruled and defendant excepted, and 
assigns error upon each of the grounds aforesaid. 


Unperwoop & RowE Lt, represented by E. N. BRoyLes, 
for plaintiff in error. Variance as to name between indict- 
ment and proof fatal, except in case of idem sonans: 2 Cooley’s 
Blac., p. 3, note 1; Roscoe’s Crim. Ev., 103; 1 Bish. Crim. 
Pro., sec. 119; 1 Wharton’s Am. Crim. Law, secs. 256, 
258 ; 11 Ga. R., 620; 7 Blackford’s R., 324. 


C. D. Forsytu, Solicitor General ; R. F. Foucus, for 
the State. If the injured party was known as well by one 
name as the other, the identification was complete: 13 Ga. 
R., 98; 18 Ib., 38. Not error to allow proof after the argu- 
ment had begun: 16 Ga. R., 200. 
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McCay, Judge. 


A large discretion must be allowed to the Circuit Judge 
in his direction of the business before him, and we see no 
abuse of his discretion in permitting the State to supply this 
defect in its testimony. It was, as the case stood, purely 
formal. The indentification was complete, and the proof was 
only to make the description of the person assaulted conform 
to the description in the indictment. As to the remarks of 
the Judge, they could have done the accused no harm. There 
was nothing in his case, as it finally stood, that made the re- 
marks of the Judge pertinent to the matter before the jury. 
The Judge, too, took special pains to say to the jury that they 
were to pay no heed to them. It seems to us that to give 
importance to this matter, under the circumstances, is to sup- 
pose the jury to be not only very foolish, but very unworthy, 
and we are not disposed to do so. The only question in this 
case that we have felt any doubt upon, is whether the proof 
advanced was competent, without an allegation in the indict- 
ment that the person assaulted was known by the two or 
three names. After consideration, however, we are of the 
opinion that it was competent without the allegation. Were 
the variance in the name of the defendant, there are authori- 
ties that it was necessary the indictment should contain the 
charge that he was known by both names. But this is a 
mere misdescription, and in such eases it is not necessary. 
The name is only one means of identification, like the color 
of a horse. True, an indictment for stealing a black horse 
would not be supported by proof of stealing a white horse. 
But if the charge were for stealing a cream-colored horse, 
and the proof showed a dun color, the variance might be met 
by showing that it was sometimes called cream and some-. 
times dun. 


Judgment affirmed. 
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THE MonTGoMERY AND West Point Rarroap Com- 
PANY, plaintiff in error, vs. Joan W. DueEr, Ordinary of 
Muscogee County, defendant in error. 


In a suit against the Ordinary of a county for taxes alleged to have been 
illegally collected from the plaintiff, the declaration must set forth the 
facts showing such illegality. (R.) 


Demurrer. Pleading. Taxes. Before Judge Jonnson, 
Muscogee Superior Court. May Term, 1872. 


Plaintiff in error brought assumpsit against defendant in 
error. The only material portion of the declaration is as 
follows : 

“For that the said county of Muscogee, on January Ist, 
1870, and on divers other days and times before that day, 
had and received illegally, by way of taxes, to and for the use 
of your petitioner, the sum of $1,500, (a copy of which is 
hereto attached,) and afterwards, to-wit: on the day and year 
aforesaid, the said county of Muscogee, by said defendant, 
then and there undertook and faithfully promised your peti- 
tioner to pay to petitioner the said sum of money, when said 
defendant should be thereunto afterwards requested.” 

“COPY ACCOUNT. 
“ County of Muscogee 

To Montgomery and West Point Railroad Company, Dr. 

To amount of taxes illegally collected in 1866........$ 58 32 
“cr “ “c 66 “ 1867 175 50 
‘“ if 6c 6c “é 1868 487 75 
“ ‘“c 6c “ ‘cc 1869 312 00 


$1,033 57” 

Defendant in error demurred to the said declaration, The 

demurrer was sustained by the Court, and plaintiff in error 
excepted and assigns said ruling as error. 


BLANDFORD & THORNTON, for plaintiff in error. 


Henry L, Bennine, for defendant in error. 
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Warner, Chief Justice. 


This was an action brought by the plaintiff against the de- 
fendant to recover the sum of $1,033.57 for taxes illegally 
collected. The defendant demurred to the plaintiff’s declar- 
ation, which demurrer was sustained, and the plaintiff ex- 
cepted. It is not alleged in the declaration in what manner the 
taxes received were illegally collected. That the taxes were 
illegally collected and received by the defendant, is the conclu- 
sion of the pleader. The facts going to show that the taxes 
had been illegally collected and received by the defendant, 
should have been alleged, so that the Court might judge 
whether, under the law applicable thereto, the taxes had been 
illegally collected and received. If the facts had been alleged, 
the Court could have determined whether the collection of 
taxes was legal or illegal. It is not sufficient for the plaintiff 
to allege that the collection of taxes was illegal, without al- 
leging the facts which made it illegal. 

Let the judgment of the Court below be affirmed. 


JoREPH M. WarpD.aW, plaintiff in error vs. MarTHa A. 
McConnELL, executrix, defendant in error. 


‘1. When a motion is made for a new trial on the ground that the Court 
erred in refusing to continue the cause on a showing by the party com- 
plaining that a material witness is absent, and the Judge overrules the 
motion, this Court will scan the showing very closely, and will not 
interfere unless there is a complete compliance with the rules of Court. 

2. In this case the verdict is sustained by the evidence, and, under the 
rule so often announced, the judgment of the Court below ought to be 
affirmed. 

Where the note sued’ on is alleged to have been paid by the transfer 
of notes and accounts, it is unnecessary to set them out in the plea of 
payment. (R.) 


Continuance. New trial. Before Judge Harvey. Chat- 
tooga Superior Court. March Term, 1872. 
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Martha A. McConnell, as executrix upon the estate of 
William McConnell, deceased, brought complaint against 
Joseph M. Wardlaw, on a note dated January 18th, 1858, 
due one day after the date thereof, payable to J. T. McCon- 
nell, executor, for $726. The defendant pleaded the general 
issue, payment and set-off. 

When the case was called for trial, defendant moved for a 
continuance upon the following showing, to-wit: that he had 
ordered a subpcena for Joel K. Sanders to be served by the 
sheriff before last Court; that he had supposed said subpcena 
had been served until the last week of Walker Court, in 
which heserved nearly all the week as a juror, when he was 
informed by the witness that he had not received it; that 
defendant requested him particularly to attend Court the next 
week at Summerville, which he promised todo; that defend- 
ant had heard while at LaFayette Court that the subpoena 
had gone to the wrong place; that the witness lived in Chat- 
tooga county, was not absent by his consent or procurement, 
and he expected to have him present by the next Court; 
that his testimony was material, as he expected to prove by 
him that plaintiff had, in the hearing of witness, when charged 
with suing on a note which she knew to be paid, said she: 
was doing no more than others were doing since the war, as 
every body took all the advantage they could. The contin- 
uance was refused and defendant excepted. 

The following evidence was introduced for the plaintiff, to- 
wit: 

Ist. The note sued on. 

2d. The affidavit as to the payment of taxes thereon. 

3d. Martha A. McConnell sworn: Witness is a widow; 
her son Joseph T. McConnell had the note and was the acting 
executor until he was killed at the battle of Chickamauga; 
soon afterwards she obtained the note; supposed her son paid 
the taxes; last Court she had paid the taxes as directed, till 

; that she had not paid the taxes for two years before 
last Court until then, because she was in doubt whether 
she could collect the note. William McConnell left seven 
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children; three of them had died since the war, leaving minor 
children, seven in number, interested in the note; her son 
Joseph left no children; she borrowed $600 in Confederate 
money during the late war from defendant and gave her note 
for it; she bought a piano with the money, which she has sold 
since the war for $175; she was due him another note for 
$20 in good money ; she had told him that these credits should 
go on his note; she believed the balance was due. 

4th. Barber’s Table showing Confederate money, at the 
time the $600 was borrowed, to be worth three for one in 
gold. 

The plaintiff closed. 


EVIDENCE FOR DEFENDANT. 


John Farris, sworn: Had a conversation with Joseph T. 
McConnell, in Ringgold, about the note sued on and the 
wheat ; witness had wheat belonging to defendant for sale ; 
he let McConnell have it with the understanding that its 
value was to be credited on the note; does not recollect how 
much wheat there was. 

Enoch Pettijohn, sworn: Witness had a conversation with 
Joseph T. McConnell relative to a note given by defendant to 
him as executor for $700 or thereabouts ; that McConnell said 
the note was about paid off in certain claims transferred to 
him by defendant; witness had been doing the business for 
defendant in which the debts were contracted, which were 
transferred to McConnell, and McConnell wished to know if 
they were on reliable men; McConnell afterwards told wit- 
ness that he had collected the claims. 

Several witnesses were introduced by both plaintiff and 
defendant, impeaching and sustaining the witness, Pettijohn. 
’ The jury returned a verdict for the plaintiff. Defendant _ 
moved for a new trial, among other grounds, because the 
Court erred in overruling the motion for a continuance, and 
because the verdict was contrary to the evidence. The mo- 
tion was overruled and defendant excepted, and assigns error 
upon each of the grounds aforesaid. 
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Wricuat & FeatTHerston, for plaintiff in error. 


F. A. Krrsy, for defendant. 
McCay, Judge. 


The continuance of a case is, by the statute, placed at the 
discretion of the Court. True, this Court will inquire into 
the exercise of that discretion, and if it has been improperly 
made use of to the injury of the party losing the case at the 
final hearing, this Court will interfere. Still, we must, from 
the nature of the case, give every presumption to the decision 
of the Gourt. In this case, the showing has the serious de- 
fect that it does not show any subpoena to have issued. All 
that is said is, that the defendant ordered a subpeena to be 
served. To whom did he give the order? This does not 
appear. It would be presuming a great deal in favor of this 
showing to presume the order to have been given to the 
clerk, with an additional order to him to give it to the sheriff. 
The rule is that no presumptions are to be made in favor of 
such showings. They are made ex parte, and the duty of 
one who relies upon it is to make it conform to the rules. 

It was no necessary, or even proper part of the plea of pay- 
ment that the notes and accounts should be set out. 

As to the verdict, we think there is evidence sufficient in 
the record to justify it. True, there is strong evidence that 
the debt was paid, or admitted to be paid; but the character 
of the witness was attacked, and it was for the jury to weigh 
it. Weare very reluctant to disturb a verdict, on the facts, 
when thé Judge who presided at the trial refuses to interfere. 

Judgment affirmed. 
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Exuis DANIEL, plaintiff in error, vs. HILLIARD H. SuLui- 
VAN, defendant in error. 


The domicil or residence of a person of full age, and laboring under no 
disability, is the place or county where the family of such person shall 
permanently reside, if in this State, and suit should be there instituted 
against him. (R.) 


Venue. Domicil. Residence. Before Judge JOHNSON. 
Talbot Superior Court. March Term, 1872. 


For the facts of this case, see the decision. 


Marion BETHUNE, represented by B. B. Hinton, for 
plaintiff in error. 


E. H. Worrirtt; W. A. Lrrrve, for defendant. 
WARNER, Chief Justice. 


The plaintiff sued the defendant on a promissory note in 
the county of Talbot. The defendant filed his plea in abate- 
ment to the jurisdiction of the Court, alleging that he was ‘a 
citizen and resident of the county of Monroe, in this State. 
The evidence on the trial went to show that the defendant 
was a married man, that his wife and family resided in the 
county of Monroe, but that the defendant had a plantation 
in the county of Talbot, and spent a considerable portion of 
his time in the latter county. The Court charged the jury 
“that if the defendant had a family at and before the com- 
mencement of the suit, consisting of his wife and children, 
whom he had not abandoned, and if his wife and children 
were permanently resident and domiciled in the county of 
Monroe, in this State, then the defendant, by operation of _ 
law, was a citizen of Monroe county, although he might have 
had a place in Talbot county and spent most of his time at 
it.” To this charge as given, and the refusal to charge as 
requested, the plaintiff excepted. There was no error in the 
charge of the Court to the jury on the facts as disclosed in 
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the record, or in refusing to charge as requested. The domi- 

cil or residence of a person of full age, and laboring under 

no disability, is the place or county where the family of such 

person shall permanently reside, if in this State, and suit 

should be instituted against him in that county: Code, 1689. 
Let the judgment of the Court below be affirmed. 


Rosert N. Boors, plaintiff in error, vs. THomas P. Sar- 
FOLD, defendant in error. 


1. Where A and B entered into a written contract, in which A agrees to 
sell and make a fee simple title to B to a parcel of land, and B agrees 
to pay to A, $800 in cash on a fixed day thereafter, and to give on that 
day his note for $300, due one year thereafter, and B took possession 
of the land: 

Held, That the covenants of A to make the deed, and of B to pay the 
money, were mutual and dependent covenants, and an action would lie 
in favor of A for the money on his offer to perform, and B thereupon 
failing or refusing to pay the money. 

2. In mutual covenants of this character, it is not necessary that a formal 
tender shall be made by either party. If one offers to perform his 
part of the covenant and the other refuses, the right of action is com- 
plete, and it is not necessary that the party offering to perform shall 
prepare the deed and tender the same. 

8. If B buy land from A and take possession, he cannot resist the pay- 
ment of the purchase-money if he has -not been disturbed in the pos- 
session by showing A’s want of title, unless he show that A is insolv- 
ent, or show other facts to establish the insufficiency of his warranty. 


Covenants. Tender. Warranty. Before Judge Ropinson. 
Morgan Superior Court. March Term, 1872. 


Thomas P. Saffold brought assumpsit against Robert N. 
Booth, and alleged that on November 25th, 1867, plaintiff 
and defendant entered into a written contract, by which 
plaintiff agreed to make to defendant a fee simple title to a cer- 
tain house and lot in the town of Madison, in consideration 
of which said defendant agreed to pay to plaintiff $800 on 
January Ist, next thereafter, and to give his note for $300, 
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due December 25th, 1868 ; that after the making of the said 
contract said defendant went into possession of said property 
as the owner thereof; that said defendant has failed, and re- 
fused to pay said sum of money, and to give his note; that 
plaintiff has been, and now is ready to make to said defend- 
ant a fee simple title to said house and lot, whenever said de- 
fendant will perform his part of said agreement. Prays pro- 
cess may issue, etc. 

The defended pleaded: 1st, The general issue; 2d, That 
the contract sued on was made with the understanding that 
he was to pay for said property, with the proceeds of a house 
and lot sold by him to Dr. W. L. Hitchcock; that said 
Hitchcock has failed to pay said purchase-money which has 
rendered defendant unable to meet his engagement, thus con- 
ditionally entered into; 3d, Paramount title to said property 
purchased in a person other than plaintiff. 

The evidence ‘is unnecessary to an understanding of the 
decision of the Court, and is therefore omitted. 

The jury returned a verdict for the plaintiff for $1,100 
principal, $304 24 interest and costs of suit. The defendant 
moved for a new trial on the following grounds, to-wit : 

Ist. Because the Court refused to charge as requested, as 
follows: “That if the jury believe from the evidence that 
plaintiff did not have a good title to the whole of said prop- 
erty, he, defendant, is not required by law to pay the pur- 
chase-money, and then sue upon a breach of the warranty, 
but may avail himself of plaintiff’s not having such a title 
as a defense to an action against him to recover the purchase- 
money.” 

2d. Because the Court erred in charging the jury as fol- 
lows: “That by the contract the obligations of plaintiff and 
defendant were concurrent and to be performed at the same . 
time.” 

3d. Because the Court erred in charging the jury as fol- 
lows: “That the declaration made to the defendant bythe 
plaintiff, that he was ready and willing to make a deed to 
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the defendant if he would pay the money, was a sufficient 
legal tender of the deed.” 

4th. Because the Court erred in charging the jury as fol- 
lows: “That the question as to whether or not the plaintiff 
had a good title to said property has nothing to do with the 
case.” 

5th. Because the verdict of the jury is contrary to the fol- 
lowing charge of the Court: “ By the terms of this contract 
the plaintiff is bound to make a fee simple title to the pre- 
mises, and deliver the same to the defendant before the de- 
fendant is required to pay to the plaintiff the purchase-money, 
and unless you believe, from the evidence, that the plaintiff 
made and tendered to the defendant a fee simple title to the 
premises, or was prevented from so doing by some act of the 
defendant, the plaintiff cannot recover.” 

The motion for a new trial was overruled, and defendant 
excepted upon each of the aforesaid grounds, and assigns said 
ruling as error. 


Briiups & Brosston, for plaintiff in error. 


A. Reese; JosnHua H111, for defendant. 


McCay, Judge. 


It is clear to our minds that the written contract between 
these parties makes the payment of the $800 and the execu- 
tion of the “fee simple” deed mutual covenants to be per- 
formed cotemporaneously, Saffold stipulates that he will 
make the deed, and the other stipulates that he will pay 
$800 “in cash” on the first of January then next, and give 
his note for the balance to be due ata future time. Evi- 
dently by the use of the words $800 in cash they meant 
something more than a mere agreement to pay that amount 
on the first of January then next. The word cash imports 
some absolute payment at the time the other party acts. 
Ordinarily it means present payment, but under the circum- 
stances here disclosed it can mean but one thing—that Saf- 
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fold was to make the deed and Booth pay the $800 cotempo- 
raneously—to-wit, on the first of January. In other words, 
these were to be mutual, dependent acts. The making of the 
deed on the one side, and the payment of the $800 cash and 
the giving of the note, on the other side. This is the common 
sense of the contract, and so, under our law, ought it to be 
interpreted. See Code, section 4. 

Where covenants are mutual and dependent, a right of 
action accrues to either party on his performance or on his 
offer to perform, if the performance is defeated by the fault 
of the other party: Revised Code, section 2822. Nor is it 
always necessary that the party offering to perform shall go 
through the form of regular tender. It would often bea 
great wrong to the party desiring to perform to require him 
to do this. In ordinary cases, for the payment of money, 
there must be a tender. But where by the contract both the 
parties are to do something, perform some definite act, then 
an offer to perform by one and a refusal to perform by the 
other, gives a right of action to the party offering to perform. 
And that is just this case. Saffold was, on his part, to make 
the deed, the other to pay the money and give his note. Saf- 
fold was not required to execute the deed and tender it to 
Booth. This would have been useless, since Booth distinctly 
informed him that he would not perform on his part. He 
makes a formal offer to perform, and the actual performance 
is defeated by Booth’s fault. 

The settled rule, as laid down in the books, gives to the 
party offering to perform a right of action if the other party 
declares he will not or cannot perform. In cases where each 
party has something to do other than the payment of money, 
no formal tender is required. An offer to do by one and a 
refusal to do by the other is sufficient: Saunders on Plead- 
ing and Evidence, 1st volume, [209.] 

On the making of the agreement, the defendant below took 
possession of the land and he has not been disturbed in that 
possession. Why should he keep the land and refuse to pay 
the money? Perhaps he may never be disturbed, and if he 

_ Vou. xuvz. 19, 
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succeeds in his plea he may have the land and not pay the 
money. This would be grossly unjust, and is not the law. 
He has Saffold’s agreement, and if he fails to perform it he 
has his right of action on it. If Saffold were insolvent, or 
non-resident, or any other good reason were shown why the 
agreement could not be recovered on, equity would interfere. 
But even then the defendant could not keep the land and 
refuse to pay the money. 
Judgment affirmed. 


W. A. McGueEE, plaintiff in error, vs. Amos S. Way, de- 
fendant in error. 


. Where execution was levied upon land which had been set apart as a 
homestead, the plaintiff having made affidavit that the debt upon which 
the execution was founded was for the purchase-money, and the de- 
fendant filed a counter-affidavit to the effect ‘‘ that, to the best of his 
knowledge and belief, he paid the purchase-money for the land levied 
on,” a demurrer to said counter-affidavit was properly sustained. (R.) 

2. The mere allegation in an affidavit of illegality that the judgment is 
for an amount considerably greater than the verdict, without stating 
how large is the excess, is insufficient. (R.) 


Homestead. Purchase-money. Counter-affidavit. Before 
Judge HARRELL. Stewart Superior Court. April Term, 
1872. 


For the facts of the case, see the decision. 
Beau & Tucker; H. FIevper, for plaintiff in error. 
J.L. WimBerty; Joun T. Cuarg, for defendant. 


Warner, Chief Justice. 


The plaintiff in the Court below levied an execution upon 
the property of the defendant, which had been set apart as a 
homestead, first making an affidavit, as required by the Act 
of 1871, that the debt on which the execution was founded 
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was a debt due for the purchase-money of the land levied on. 
The defendant in execution filed two counter-affidavits, in one’ 
of which he stated that, to the best of his knowledge and be- 
lief, he had paid the purchase-money for the land levied on, 
and that he has other lands ip his possession that has not been 
homesteaded. In the other, he stated that the judgment en- 
tered up against him is considerably greater than the verdict 
of the jury in the case on which the fi. fa. was founded. The 
plaintiff demurred to both affidavits, the demurrer was sus- 
tained by the Court, and the affidavits dismissed, whereupon 
the defendant excepted. 

The counter-affidavit of the defendant does not deny the 
truth of the plaintiff’s affidavit, but states to the best of his 
knowledge and belief that he had paid the purchase-money 
for the land levied on, but when or to whom he does not 
state, nor whether before or after judgment. He does not 
state that he has paid the judgment rendered against him, 
on which the execution issued. The Act required him to 
deny the truth of the plaintiff’s affidavit in his counter-affida- 
vit, so as to form an issue thereon to be submitted to the jury. 
What number of acres of other lands, not covered by the 
homestead, are in his possession, is not stated, or whether the 
same is subject to the plaintiff’s execution. The other affida- 
vit, that the execution is considerably greater than the ver- 
dict, is entirely too indefinite. He should have stated how 
much greater, so as to show to the Court the true amount that 
was actually due on the judgment. There was no error in 
sustaining the demurrer to both affidavits. 

Let the judgment of the Court below be affirmed. 


Mary J. ALEXANDER, executrix, plaintiff in error, ¢s. 
JAMES W. ALEXANDER, JR., et al., defendants in error. 


1, Implied trusts are not within the statute of frauds, and the Courts will 
hear parol evidence, showing the facts from which they are sought to 
be implied. 
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2. Where one holds the legal title to property, but the same has been 
paid for by or with the funds of another, the law implies a trust. 

8. Where a guardian has purchased property with the funds of his wards, 
and has, by his written and sworn answer to a bill in equity, so de- 
clared, and that he holds it for their use, the wards may recover the 
property in a Court of law, notwithstanding it may appear that the 
guardian took the deed to himself, making no mention of his wards, 

4. Receipts in full by wards to their guardian, which, in express terms, 
discharge the guardian from all liability, may be explained by parol, 
and will only cover such matters as were intended to be covered 
thereby. 

5. A receipt in full by a ward to his guardian, discharging him from all 
claims the ward may have against him, in law or in equity, does not con- 
vey to the guardian any title to the land held by the guardian for him, 
even though the same be held under an implied trust, especially if, at 
the time of the receipt, the ward has reason to believe that the title of 
the land‘is to the guardian as guardian. 


Claim. Implied trust. Parol evidence. Statute of frauds. 
Guardian and ward. Receipt. Before Judge HarreE.t. 
Early Superior Court. April Term, 1872. 


Mary J. Alexander, as the executrix of Martin T. Alex- 
ander, deceased, advertised certain real estate for sale, as the 
property of her testator, on the first Tuesday in December, 
1871. Columbus C. King and James W. Alexander, Jr., 
filed a claim to said land, alleging that the same was the 
property of James W. Alexander, Jr., Columbus C. King 
and his wife, Caledonia King, and of Josephine Alexander. 

Upon the trial of the issue formed by the aforesaid claim 
in the Superior Court, the following evidence was introduced 
for the executrix, to-wit: 

Ist. A deed from Anthony Hutchins to Martin T. Alex- 
ander, covering the property in dispute, dated July 20th, 
1863, and purporting to have been made upon consideration 
of the payment of $15,750. Recorded April 3d, 1872. 

2d. An agreement of settlement of all matters in dispute 
between Caledonia King, daughter of A. C. 8. Alexander, 
deceased, and Martin T. Alexander, administrator upon the 
estate of her father, and guardian of his children, touching 
said estate, by which said Martin T. Alexander is to pay 
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$1,000 cash, and $500 in October next, with interest from 
date. In consideration of which John B. Mulligan, as trustee 
for Caledonia King, Columbus C. King, her husband, and 
Caledonia King, herself, release all other rights which they 
have held against said Alexander, in law or in equity, as ad- 
ministrator or guardian, and agree that the cases now in suit 
be entered settled, and all claims not in suit to be hereby set- 
tled in full. Dated June 26th, 1869. 
3d. The following release, to-wit: 


“GEORGIA—Ear.y County: 

“This instrument witnesseth that, in consideration of fif- 
teen hundred dollars, ($1,500,) paid me by M. T. Alexander, 
individually, I relinquish and convey unto him all my in- 
terest or claim which [, in right of myself, may have, either 
at law or in equity, in the estate of A. C. 8. Alexander, and 
that I hereby acknowledge myself fully satisfied for all claims 
I may have against said M. T. Alexander, as administrator 
or guardian of said estate, or in anywise on account of his 
connection with or management of said estate, and the case 
pending in equity in said county in favor of myself vs. said 
Martin T. Alexander, administrator or guardian, as afore- 
said, is hereby settled, and to be so entered of record. 

“ Witness my hand and seal this May 18th, 1869. 

(Signed) “J. W. ALEXANDER, JR.” [1.8.] 


Mary J. Alexander, sworn: Is the executrix of M. T. 
Alexander, deceased ; is his widow ; the lands now in dispute 
were formerly in possession of A. C. 8. Alexander, deceased, 
the father of claimants, on whose estate M. T. Alexander was 
administrator, and as such sold the said property at public 
sale; Anthony Hutchins became the purchaser and subse- 
quently sold it to M. T. Alexander, and made the deed read 
in evidence. M. T. Alexander held the land as the property 
of the children, two of whom are the claimants, for whom he 
was guardian from the time the land was purchased by An- 
thony Hutchins until he settled off with them; after that 
time, he held the Jand and claimed it as his own; he was in 
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possession of it, as his own, at the time of his death, and was 
also in possession of the land at that time as guardian for 
Josephine Alexander, he never having settled with her for 
her interest in the land. 

The following evidence was introduced for claimants : 

John B. Mulligan, sworn: Witness knows the land in dis- 
pute; it was the property of A. C. S. Alexander, deceased ; 
was present when it was sold by M. T. Alexander, as admin- 
istrator; it was sold at public sale at Blakely on a regular 
sale day; Anthony Hutchins was the crier at the sale and 
bid off the property for M. ‘T. Alexander; has heard M. T. 
Alexander say several times that James W. Alexander was 
entitled to and owned one-fourth of the property now in dis- 
pute; it was prior to May 18th, 1869; does not recollect 
having heard him since that time use the exact language that 
James W. Alexander was entitled to one-fourth of the land, 
but has heard him say that he held the land as collateral 
security against the Ransom debt, and that if he did not have 
it to pay, James W. Alexander and the other heirs would 
have their interest in the land. The $1,500 mentioned in 
the receipt given by James W. Alexander was paid in notes 
held by M. T. Alexander, as guardian for James W. Alex- 
ander and his sister Caledonia King, part contracted for rent 
of land and part for the sale of personal property belonging 
to the wards; James W. Alexander rented the place from M. 
T. Alexander, as the guardian of himself and sister, and was 
in possession from the close of the war until January Ist, 1872, 

Brinkly Chaney, sworn: Witness contracted a debt for 
iron with James W. Alexander; in 1866, M. T. Alexander 
agreed to be responsible for it, as he was his guardian and 
was indebted to him; in 1870, witness applied to M. T. 
Alexander for payment; he refused, saying he had settled 
with James W. Alexander, and did not owe him anything, 
but if he did not have to pay the Ransom debt, James W. 
Alexander and the heirs would still have their interest in the 
A. C. 8, Alexander place, but if the Ransom debt had to be 
paid they would have nothing; this was said to witness in 
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the fall of 1870, a month or two before M. T. Alexander 
died. 

Claimants introduced the Tax Digest of 1867, 1868 and 
1869, showing that M. T. Alexander gave in the property 
claimed, during those years, as guardian for claimants and 
his other wards, children of A. C.S. Alexander. Claimants 
introduced a portion of an answer made by M. T. Alexander 
to a bill filed in equity by a portion of the distributees of the 
estate of A. ©. 8. Alexander in March, 1867, in which he 
sets up the fact in his defense, that the land in dispute was 
sold by order of Court on the first Tuesday in January, 1863, 
and purchased by him through his agent, Anthony Hutchins, 
for the use of and expressly for his wards, the children of the 
said A. C. 8. Alexander, deceased. The executrix introduced 
the Tax Digest of 1870; showing that Martin T. Alexander 
returned the property for that year in his own name, 

The Court charged the jury as follows, to-wit: “The 
question for the jury to decide in this case is, whether the 
lands involved in this controversy are the property of the 
estate of M. T. Alexander, or of the claimants, and this issue 
you are to determine from the evidence submitted to you. 
The executrix introduced a deed from A. Hutchins to M. T. 
Alexander, dated July 20th, 1863, and insists that he went 
into possession of the land under that deed as his own prop- 
erty. If this is established by the evidence to your satisfac- 
tion, she is entitled te hold it unless the claimants show a 
better title. The claimants show no written title, but insist 
that they have established facts by proof, which invests them 
with the title as against the written title of the executrix. 
They insist: 

“Ist. That the deed under which M. T. Alexander held the 
land was void, because he purchased the land at his own sale 
as administrator of A. C, 8. Alexander, deceased, who was 
the father of James W. Alexander, one of the claimants, and 
of Caledonia King, in whose right Columbus King is another, 
and that his possession of the land was not in his own right 
or claim, but as trustee for them. If you believe, from the 
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evidence, that M. T. Alexander purchased and paid for the 
land, whether from another or at his own sale as administra- 
tor, it vests the title in him subject to the right of creditors 
of the estate upon proper proof, or the heirs of A. C. 8. 
Alexander within a reasonable time after they attain their 
majority, to set aside and make void the sale as a matter of 
right. The heirs of Alexander cannot, however, do this in 
this proceeding. 

“They insist, 2d, that the deed to M. T. Alexander was 
fraudulent and on this account vested no title in him. They 
can attack the deed on this account in this proceeding, and 
if you believe, from the evidence, that the deed under which 
M. T. Alexander held the land was fraudulent, that he pro- 
cured it to be made for the purpose of defrauding them or 
any one else, then such deed did not vest the title to the land 
in him as against them. On the contrary, if it was not fraud- 
ulent, but made and held in good faith by M. T. Alexander, 
the title would vest in and belong to him, subject to the law, 
as will be given to you in the following charge. 

“3d, The claimants insist that although the deed to Al- 
exander is an absolute deed, the consideration therefor was 
paid by him with funds belonging to them, and that, although 
holding an absolute deed, he was only a trustee for them. If 
you believe, from the evidence, that the entire consideration 
paid by M. T. Alexander for the land was the funds belong- 
ing to claimants, and that he held the same as their trustee 
and not in his own right, then the land is theirs, and you 
can, in this case,so mould your verdict as to vest the title in 
them. But if it was not so paid for with funds belonging to 
them, but was paid for by Alexander with his own money, 
and he bought the same as his own property, you should so 
find it. 

“The executrix also introduced certain receipts, which are 
before you, signed by claimants, which, she insists, released 
M. T. Alexander from all claims whatever in relation to the 
estate of A. C. S. Alexander, including this land, even if 
they had an interest in it. The claimants insist that the 
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land was not included in the receipts but only other prop- 
erty. That is a question for you to determine from the evi- 
dence. If there was a full and fair settlement and did in- 
clude the land, they are bound by the settlement. If it did 
not include the land, then determine from the evidence and 
from the law as I have given ‘it to you in charge the other 
point, to whom the land belongs. If you believe that M. T. 
Alexander held the land for the claimants, and that M. T. 
Alexander has so acknowledged it, and acknowledged even 
that the money of claimants, his wards, paid for the land, 
then the said M. T. Alexander held the land for the use of 
the claimants ; and if the evidence shows that the claimants 
have not parted with their interest in the land, then you can 
find for claimants. 

“Tf you believe that M. T. Alexander took a title to the 
land from Anthony Hutchins in 1863, and kept it a secret 
and never recorded it until the day of trial, to-wit: 3d of 
April, 1872, and that claimants had no notice of how the 
deed was made out, and were acting under the statements of 
M. T. Alexander that he held it for claimants, they are not 
in default for failing to proceed against M. T. Alexander to 
correct the deed and assert their interest, but are allowed 
now to set up their interest in this proceeding. They can 
set it up if Alexander held the title fraudulently, or if he 
was not the bona fide holder, but held it as trustee for them. 
Land in Georgia must be conveyed by deed regularly exe- 
cuted, and a mere receipt of a ward or heir for all rights and 
accounts that he has against the guardian or administrator does 
not, of itself, convey title to land, but can only be evidence of 
an agreement to convey title, if the facts clearly show that 
intention. It may if it includes the land, otherwise not.” 

The jury returned a verdict in favor of the claimants. 
Mary J. Alexander, the executrix, moved for a new trial 
upon the following grounds, to-wit : 

1st. Because the Court erred in admitting the evidence of 
John B. Mulligan and Brinkly Chancy, against the objec- 
tions of said executrix. 
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2d. Because the Court erred in admitting in evidence the 
part of the sworn answer of M. T. Alexander to the bill, in 
evidence, against the objections of said executrix. 

3d. Because the jury found contrary to law and evidence. 

4th. Because the Court erred in its charge to the jury. 

The motion for a new trial was overruled, and Mary J. 
Alexander, executrix, excepted upon each of the afuresaid 
grounds and assigns said rulings as error. 


RicHarpD Sims; H. Frecper; R. H. Powe 11, for plain- 
tiff in error. 1st. Equitable interest cannot be set up on 
trial of claim: 8th Ga. R., 258; 20th Jbid., 148; 30th 
Ibid., 450, 2d, All evidence to contradict the receipts was 
illegal. 


Tuomas F. Jones; FLtEmMinea & RUTHERFORD, for de- 
fendants. Receipt for share in estate, parol evidence admis- 
sible to show whether in full: 27th Ga. R., 78. Parol 
evidence admissible to show what land is covered by a deed : 
20th Ga. R., 689; 18th Zb., 181; 25th Jb., 383. Terms gen- 
eral, particulars shown by parol: 30th Ga. R., 482. Receipts 
exceptions to general rule as to admissibility of parol evi- 
dence: 3d Ga. R., 210; 5th Jé., 373. Parol evidence as to 
matters outside of contract admissible: 14th Ga. R., 429. 
Parol evidence admissible to show anything consistent with 
the instrument: 28th Ga. R., 98; 21st Jb., 526. 


McCay, Judge. 


Nothing is better settled than that an executor or adminis- 
trator who buys property at his own sale, either directly or in- 
directly, holds it subject to the option of the cestui que trusts, 
to affirm or disaffirm the sale. The purchase by the trustee is 
prima facie a fraud, and however the formal title may be, he 
holds the property as trustee, under the implied undertaking 
which the law casts upon him. 

One of the instances given by our Code (section 2290) of an 
implied trust is when, from any fraud, oue person obtains the 
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title to any proper which rightfully belongs to another: See, 
also, 39th Georgia Reports, 672; 23d Ib.,151; 8th Ib., 236. 
The administrator is still an implied trustee for the cestui que 
trusts. 

Implied trusts are expressly excepted from the Statute of 
Frauds requiring trusts of ldnds to be in writing; and our 
Code (section 2291) declares that in all cases where a trust is 
sought to be implied, the Courts may hear parol evidence of 
the nature of the transaction, or the circumstances, or conduct 
of the parties, either to imply or rebut a trust. 

There was, then, no error of the Court in any of the rulings 
permitting parol evidence, to show that though the naked le- 
gal title to this land was in the administrator, yet in fact it 
was the property of the plaintiffs; that the administrator had 
bought it at his own sale for their use. His statements to that 
effect—his giving it in for taxes as the property of the mi- 
nors—are each legitimate acts, going to show, that while the 
legal title was in him, he was, in fact, an implied trustee for 
them. But the answer to the bill in equity is not parol evi- 
dence. It is a written statement by the administrator that 
this land was the property of his wards, The proof of the 
fact of title by this written statement under the hand, nay, 
under the oath, of the administrator, would be good evidence 
even of an express trust. What more could beasked? A 
man has a title to land; he makes a written statement, signs 
and swears to it, that the land is, in fact, the property of an- 
other. This is no parol proof; it is written, and completely 
within the Statute of Frauds, and within section 2284 of 
the Code declaring that express trusts must be created or de- 
clared in writing. 

Under our law, the owner of a perfect equity may sue at 
law, and if the trust be complete, either by the parol or 
written proof, the right of the plaintiffs to sue is complete. 

The rule is undoubted that receipts are not conclusive: 
Code, 3754. And itis just such receipts, to-wit: from wards 
to guardians, that are properly within the rule: 38 Georgia, 
544; 34th, 315; 29th, 585; Sth, 373; 3d, 210; 11th, 195. 
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See, also, Wooten vs. Benton, 15 Georgia, 570. The parol 
evidence was most material here. Were it definitely under- 
stood at the time, that this administrator had bought the 
land at his own sale, it was competent for the wards of full 
age to agree that he might keep it as his own, he accounting to 
them for the price, and it was therefore of the highest impor- 
tance to show that at that time they were resting under the 
belief that he had bought the land not for himself, but for 
them. And that he was holding it not as land he had bought 
and was to pay for, but as the land of his wards. His answer 
to the bill was strong, conclusive proof of this, especially 
as it appears from the record that it was not disclosed until 
at the trial that any deed was taken to the administrator in 
his own name. His statements, his acts, and especially his 
answer, all went to show that he had taken the title to himself 
as guardian. Upon the whole we think the evidence properly 
admitted and the verdict right. 
Judgment affirmed. 


SamMvueEL T. Morrtoy, plaintiff in error, vs. THE STATE OF 
GEORGIA, defendant in error. 


1. Where a defendant is on trial for carrying concealed weapons, evi- 
dence as to his motive in placing the pistol in his pocket is inadmissi- 
ble. (R.) 

2. It was not error in the Court to charge ‘that the question for the 
jury to determine upon the evidence was, whether the defendant had or 
carried about his person a pistol, not being a horseman’s pistol, and 
not being had or carried about his person in an open manner, and fully 
exposed to view, that if he so had, as charged in the indictment, the 
time that he so had it was not important; if he for any length of time, 
however short, for a moment so had it contrary to law, he was guilty 
of the offense, otherwise not.’’ (R.) 


Criminal law. Concealed weapons. Opinion of witness. 
Before Judge Harre.y. Miller Superior Court. April 
Term, 1872. 
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Samuel T. Morton was placed on trial for the offense of 
carrying “about his person a pistol] and not in an open man- 
ner and freely exposed to view, (said pistol not being a horse- 
man’s pistol.”) The defendant pleaded not guilty. 

The only witness sworn was F. M. Platt, who testified 
substantially as follows: That he saw defendant going across 
the public square in Colquitt, in said county, with a small- 
sized repeater pistol in his hand, firing the same off; that 
witness, as marshal of said town, followed to arrest him; 
that when he came up to him, defendant put the pistol in his 
pantaloons pocket so that it could not be seen; that defen- 
dant only kept the pistol in his pocket a half minute or a 
minute, but while it was so kept it was entirely concealed 
from view; that witness thinks defendant put the pistol in 
his pocket to keep witness from taking it; that afterwards 
defendant took the pistol out, and squatting down, unlatched 
the barrel and started to take the cylinder out, when witness 
seized the pistol and took it away from him. 

The defendant’s counsel asked the witness “ what was the 
reason that defendant put the pistol in his pocket?” Upon 
objection, the Court refused to allow said question to be 
asked. 

The jury found the defendant guilty ; whereupon, he moved 
for a new trial upon the following grounds, to-wit: 

Ist. Because the Court erred in rejecting the evidence 
showing the motive of defendant in placing the pistol in his 
pocket. 

2d. Because the Court erred in charging the jury as fol- 
lows: “That the only question for the jury to decide was 
whether the defendant had for one moment on his person a 
pistol, not in an open manner and fully exposed to view, the 
same not being a horseman’s pistol, and if they should find 
in the affirmative, they should find the defendant guilty,” 
thereby leading the jury to believe that they could not con- 
sider the intention of the party defendant. 

3d. Because the verdict is contrary to evidence and the 
weight of evidence. 
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The presiding Judge attached the following note to the 
second ground: 

“The Court charged that the question for the jury to de- 
termine upon the evidence was whether the defendant had or 
carried about his person a pistol, not being a horseman’s pis- 
tol, and not being had or carried about his person in an open 
manner and fully exposed to view; that if he so had, as 
charged in the indictment, the time that he so had it was not 
important, if he for any length of time, however short, for a 
moment so had it contrary to law, he was guilty of the 
offense, otherwise not.” 

The Court overruled the motion for a new trial and plain- 
tiff in error excepted. 


W. P. Sms; Jonn E. Donatpson; H. C. SHEFFIELD; 
Isaac Busu; H. FIevpDer, for plaintiff in error. 


J. S. FLEWELLEN, Solicitor General, represented by B. S. 
Worrit, for the State. 


WARNER, Chief Justice. 


The defendant was indicted for a misdemeanor in having 
and carrying about his person a pistol concealed, in violation 
of the 4454th section of the Code. On the trial of the case 
the jury found defendant guilty. A motion was made for a 
new trial on the several grounds specified in the record, which 
was overruled by the Court and defendant excepted. There 
was no error in the refusal of the Court to allow the witness 
to testify as to the motive of the defendant, in putting his pistol 
in his pocket. The witness could legally only testify as to 
facts, and it was a question for the jury to determine what 
were the motives of the defendant, from the facts proved by 
the witness. In view of the evidence disclosed in the record, 
there was no error in the charge of the Court to the jury. 
In our judgment there is sufficient evidence in the record to 
sustain the verdict, and the motion for a new trial was prop- 
erly overruled. The practice of carrying concealed weapons 
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is a great evil, which the law prohibits, and the Courts and 
juries should rigidly enforce the law against all who violate 
it. 

Let the judgment of the Court below be affirmed. 


R. F. Apams, plaintiff in error vs. Epmunp H. Worri11, 
defendant in error. 


To make one a ‘‘claimant’’ of the property, within the meaning of section 
5 of the Act of October 13, 1870, so as to be permitted to file the coun- 
ter-affidavit there provided for, he must put in a claim to the property, 
under the claim laws of this State. 


Relief Act of 1870. Tax-affidavit. Claim. Before Judge 
HARRELL. Stewart Superior Court. April Term, 1872. 


An execution in favor of Edmund H. Worrill against 
Charles B. Adams, administrator, and Holland Adams, 
administratrix of Samuel Adams, deceased, for $1,955 35, 
principal, and $600 61, interest, based upon a contract created 
before June Ist, 1865, was levied upon certain real estate, as 
the property of defendants in execution. R, F. Adams filed 
an affidavit that he claimed the property levied on, and that 
all legal taxes chargeable by law on said execution had not 
been paid. When the case was called in the Superior Court 
the plaintiff in execution moved to dismiss said affidavit, on 
the ground that there was no evidence that said affiant was 
a claimant of said property. The Court sustained the motion 
and dismissed the affidavit. J 

R. F. Adams excepted to said ruling and assigns the same 
as error. 


Beatt & Tucker, for plaintiff in error. 


H. Frevper; 8. G. Rarrorp, for defendaist.’ 
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McCay, Judge. 


It is our judgment that the word “claimant,” used in the 
fifth section of the Act of October 13th, 1870, means one 
who has put in a “claim” to property levied on uider an 
execution, as provided by our claim laws. ‘That is the tech- 
nical meaning of the word in this State, when used in the 
connection in which it is used in the section referred to. The 
object of the Act was to give the “claimant,” in case prop- 
erty was levied on and claimed under an execution founded 
on a debt contracted before June, 1865, the same right to 
attack the fi. fa. for want of the payment of taxes as the 
defendant had. But to do this he must be a claimant. He 
must have put in his claim as the law requires. It is only 
when this has been done that he can be recognized as a claim- 
ant. Until he thus becomes a party to the proceedings he is 
only a stranger, and has no rights or interest in the matter. 

Judgment affirmed. 


Davip H. FUNDERBURK, administrator, plaintiff in error» 
vs. GEORGE C. GoruHaM ef al., defendants in error. 


1. Where a note is given by a temporary administrator for property pur- 
chased at an administrator’s sale, it does not bind the estate which he 
represents. (R.) 

2. If the property purchased is appropriated for the benefit of the estate 
represented by the temporary administrator, and he is insolvent, the 
creditor may proceed against said estate. (R.) 


Temporary administrator. Demurrer to bill. Insolvency. 
Individual liability. Before Judge Jonnson. Talbot Su- 
perior Court. March Term, 1872. 


For the facts of this case, see the decision. 


Marion BETHUNE, represénted by W. A. LitrLe for 
plaintiff in error. 


E. H. Worri11t for defendants. 
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Warner, Chief Justice. 


This was a biil filed by the complainant against the de- - 
fendants, to make the property of the estates of William B. 
Pope and Allen Pope, who died intestate, subject to the pay- 
ment of the complainant’s debt. The defendants demurred 
to the complainant’s bill, which was sustained and the bill 
dismissed. Whereupon, the complainant excepted. The 
complainant alleges that at the sale of the property of his 
intestate, one George Gorham, as the temporary administrator 
on the estates of the two deceased Popes, and one Brown, 
purchased a certain amount of property for the benefit of the 
two latter estates, and gave his note therefor, which was 
signed by him as temporary administrator; that he obtained 
a judgment on said note against George Gorham for ¢146,60 
principal, and $18,738 for interest. Subsequently Willis J. 
Gorham was appointed administrator on the estates of the 
two Popes, and moved to set aside the judgment obtained 
against George Gorham, so far as the same attempted to bind 
the property of the estates he represented, which motion pre- 
vailed. 1t is not alleged in the bill that George Gorham is 
insolvent. The complainant can obtain and enforce his judg- 
ment against the individual property of George Gorham, for 
the payment of his debt, for aught that appears on the face 
of the bill. The note given to the complainant by George 
Gorham as temporary administrator, bound him individually 
for the payment of it, but did not bind the property of the 
estates which he represented. If George Gorham is not in- 
solvent, but able to pay the note, there is no good reason 
shown by the bill why the complainant has not an ample 
and adequate remedy at law to compel him to do so. If 
George Gorham pays the note to the complainant, and it was 
given by him for property purchased for the benefit of the 
estates, and the same was appropriated and used for the benefit 
thereof, he may claim the right to be reimbursed out of the 
property of the estates, on a proper case made, but the com- 


plainant cannot look to the estate for the payment of his 
Vou, xivz. 20, 
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note on George Gorham, unless he is insolvent, which is not 
alleged. ; 
- Let the judgment of the Court below be affirmed. 


AARON SmiT3H, plaintiff in error, vs. the STATE OF GEORGIA, 

defendant in error. 

1. An accessory before the fact to the crime of arson cannot be put upon 
his trial until after the conviction of the principal felon, at least not 
without some special reason recognized by law, showing why the prin- 
cipal has not been tried. 

2. The confessions of a principal felon, as to his own guilt, are compe- 
tent evidence to show that fact on the trial of the accessory, but the 
confessions must be such as would be competent evidence on the trial 
of the principal, and must not be induced by another with the slight- 
est hope of benefit or remotest fear of injury to the party making 
them. 

8. The verdict in this case is not supported by any legal evidence. 


Criminal law. Accessory before the fact. Confessions. 
Before Judge Sessions. _ Echols Superior Court. April 
Term, 1872. 


Aaron Smith was placed upon trial for being an accessory 
before the fact to the offense of arson, committed by Albert 
Franklin. Albert Franklin was present and testified on 
Smith’s trial. He had not then been placed on trial. 

The following portions of the testimony are all that are 
material to an understanding of the decision of the Court, 
to-wit : 

Albert Franklin, sworn: ‘They took me down to the place 
at the branch to look at the tracks; they all had guns, and 
scared me; Mr. Green told me that if I knew anything and 
did not tell it, that I would be taken to the river swamp, cut 
open, filled with sand and thrown into the river; Mr. Green 
did not say he would do it, but that he had known such 
things to be done or to turn out in that way. I said Aaron 
gave me one match, but he did not give me any. I told 
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them Aaron gave me one match and told me, and I went and 
burned the house. I did not show them the tracks at all; 
they showed them to me. I told them that Aaron gave me 
the match and I burned it, but it was not so. I was scared. 
They all told me that if I would tell the truth about it, I 
would comeclear. J. L. Crawford and his son, Thomas, Mr. 
Hendrix and Mr. Elmore told me this.” 

The following evidence was objected to by defendant’s 
counsel, and the objection overruled by the Court: 

Isham Herndon, sworn: “I said to him (Albert Franklin) 
‘sit down here and tell me all about it.’ He was sitting down 
and I asked, ‘Alph., what made you do it?’ Hesaid, ‘I reck- 
on it was the old devil; yes, I know it was wrong and I am 
sorry for it; I did not do it with a torch—I did it with a 
match.’ After that he got up and walked off from me. There 
was no threat made by any parties at all. He went up to the 
lot, and about one hour after that time he said he could show 
the tracks where he crossed the branch. There were no in- 
ducements offered to him to make him confess anything, nor 
was it through any fear.” 

James Carter, sworn: “We asked him (Albert Franklin) 
how he came to burn all that corn—what made him do it? 
He replied that the old devil made him do it. His mother 
asked him what made him doit. He replied that uncle told 
him to. No intimidation was used, but, on the contrary, he 
was assured that he would not be hurt.” 

Adam Zeigler, sworn: “ Aaron (Smith) said to me to tell 
Albert not to use his name—not to bring him into the burn- 
ing scrape. I delivered the message to Albert. He said that 
he burned it, and was told to burn it—that a certain man told 
him to do it.” 

The jury found the defendant guilty. A motion for a new 
trial was made, upon the following grounds, to-wit : 

Ist. Because the Court charged the jury that “an accessory 
before the fact can be tried before the principal in the crime,” 
although the principal was in Court awaiting his trial. 

2d. Because the Court erred in admitting in evidence the 
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confessions of Albert Franklin, the principal felon, for the 
purpose of showing his guilt. 
3d. Because the verdict was contrary to the law and the 


evidence. 
The motion for a new trial was overruled by the Court, 


and defendant excepted and assigned said rulings as error. 


W. H. DasHer; H. G. Turner, by brief, for plaintiff in 
in error. The trial of the principal must precede that of the 
accessory: Black. Com., p. 40, 323; Wharton’s Am. Crim. 
Law, sec. 135; Ist Parker’s C. C., 246; 17th Ga. R., 196; 
28th Ga. R., 217; Code, secs. 4420, 4421. 


Smion W. Hircu, Solicitor General, represented by NEw- 
MAN & Harrison, for the State. 


May, Judge. 


It was a well-settled rule at common law, that the accesso- 
ry could not be put upon his trial until after the conviction 
of the principal felon: Wharton’s American Criminal Law, 
section 135, lst volume. This was changed by the Act of 
Anne, so tkat if the principal felon was delivered in any way 
after conviction and before attaint, the accessory might be 
tried. In the special case of the offense of receiving stolen 
goods, there was an exception to the rule if the principal was 
outlawed. And this rule is, in effect, adopted by the pro- 
visions of our Code: Revised Code, section 4421. But we 
know of no other legislation changing the common law. 
There would seem to be great incongruity in trying, and per- 
haps, convicting one as accessory to the crime of another, 
when perhaps the next day the principal may be found not 
guilty. 

As we understand this record, the defendant in this case, on 
his arraignment excepted on the ground that the principal 
had not yet been tried. We think it was error to put him 
on trial. We are not prepared to say that had the principal in 
this case been convicted, his confessions would not have been 
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good evidence to show his guilt on the trial of the accessory. 
The conviction would be only prima facie against the accesso- 
ry and it might be supplemented and sustained by the con- 
fessions. But they must be confessions made under circum- 
stances when they would be testimony against the principal. 
Is that the case here? The man himself says, on oath, that 
they were extorted from him. This, it is true, is contradic- 
ted by the other wifnesses, but even they say he was promised 
he should not be hurt. This is just as fatal to them as legal 
evidence asextortion. Hope is just as powerful an inducement, 
if brought to bear as fear: Revised Code, section 3740. The 
evidence going to show the guilt of the accused, even if the 
guilt of the principal were established, is hardly of any 
weight. The prisoner had great influence and control over 
the principal, and after the principal was arrested the prison- 
er sent word to him by a friend not to bring him into it. 
We do not think such evidence as this sufficient to justify a 
conviction. We are ready to go a long way to sustain ver- 
dicts, but this would be going rather too far. There is no 
evidence in either of the circumstances to warrant any infer- 
ence of guilt. 
Judgment reversed. 


Cox, MarsHatt & Company et al., plaintiffs in error, vs. 
JoHN R. Cook, sheriff, defendant in error. 


Where a homestead in land is set apart, the applicant is entitled to the 
crops growing on the same. (R.) 


Rule against sheriff. Homestead. Growing crops. Be- 
fore Judge Cote. Houston Superior Court. December 
Term, 1871. 


For the facts of this case, see the decission. 


Duncan & MILLER, for plaintiffs in error. 


WarRREN & GRICE, for defendant, 
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WaRNER, Chief Justice. 


This was a rule against the sheriff, calling upon him to 
show cause why he had not made the money on certain exe- 
cutions placed in his hands against the defendant. The sher- 
iff showed cause, in writing, which was traversed by the 
plaintiffs, and the facts were agreed to be submitted to the 
presiding Judge without the intervention of a jury. The 
Judge, after hearing the case, discharged the rule against the 
sheriff, and the plaintiffs excepted. It appears from the re- 
turn of the sheriff, that he could not find any property of the 
defendant’s except that which had been set apart to him as 
a homestead, or the crops raised on said homestead. The 
sheriff had been directed to levy on certain cotton in the 
possession of defendant. It appears from the records of the 
Court of Ordinary which were offered in evidence, that the 
defendant had taken a homestead in certain described lands, 
and personal property, including the growing crop, and that 
the cotton on which he was directed to levy, and which was 
found in the defendant’s possession, (to-wit,) from two to 
four bales was a part of the homestead, that is to say, in the 
words of the sheriff’s return, was a part of the crop raised 
on the homestead. If it was a part of the crop raised on 
the homestead set apart to the defendant, then it was not 
subject, and the sheriff is not liable for failing to make a 
levy thereon. If the defendant in obtaining his homestead 
on the land went further and had the growing crop on the 
land set apart to him as personal property, that did not place 
him in any worse condition as to the crop on the land set 
apart as a homestead; he was entitled to the crop on the 
homestead set apart to him, whether he had claimed it as a 
homestead of personal property or not. The fact that he 
claimed the crop growing on the land as a homestead in per- 
sonalty in his schedule, did not place him in any worse con- 
dition than if he had not claimed it as personalty, he was 
entitled to the crops raised on the land set apart as a home- 
stead anyhow. In our judgment there was no error in the 
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judgment of the Court in discharging the rule against the 
sheriff, on the statement of facts contained in the record. 
Let the judgment of the Court below be affirmed. 


JAMES A, EveRETT, plaintiff in error, vs. THE SouTHERN 
Express Company, defendant in error. 


1. Where an action was pending on a contract made before the first of 
June, 1865,*and no tax affidavit of taxes paid was made as required by 
the Act of October 18, 1870, and no motion was made to dismiss for 
such failure, and a trial was had on the merits, it is too late, after a 
verdict for the plaintiff, to move for a new trial, on the ground that no 
affidavit was filed, and no proof given on the trial as to the payment of 
taxes. 

2. The failure to make a motion to dismiss is an implied consent that the 
case does not come within the Act. 

3. When a motion is made for a new trial, on several grounds, and the 
Court grants the new trial on one of the grounds overruling the other 
grounds, and a bill of exceptions is filed to his judgment, this Court 
will inquire if the judgment be right in granting the new trial, and if 
that be right on any of the grounds taken in the motion, this Court will 
affirm the judgment, notwithstanding the Court below may have erred 
in the ground on which he placed the judgment. , 

4, When one sent to an Express Company, by a small negro boy, a slave, 
for transmission by the company to a distant point, a small paper box, 
three by four inches in size, tied with a string, which box contained a 
valuable diamond breast-pin, worth $500, and no notice was ziven to 
the company of the value of the box and its contents, and the box, 
when delivered by the Express Company to the consignee, did not con- 
tain the pin: 

Held, That the failure to notify the company of the value of the box 
was, under the circumstances, a fraud upon the Express Company, and 
a verdict for the plaintiff, against the company, ought to be set aside as 
contrary to law. 


Tax-affidavit. Cross-bill of exceptions. Liability of Ex- 
press Company. Fraud. Before Judge Cote. Bibb Supe- 
rior Court. October Term, 1871. 


James A. Everett brought complaint against the Southern 
Express Company for $600, alleged to be the value of a dia- 
mond cluster pin delivered to said company at Fort Valley, 
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Georgia, on June 12th, 1863, for transportation to Macon, 
Georgia, which pin was never delivered at its point of desti- 
nation. The record fails to disclose any plea as filed by the 
defendant. 

It appeared from the evidence that a package said to contain 
a diamond pin worth $500, addressed to Miss Theodosia Ev- 
erett, at the Female College, Macon, Georgia, was delivered 
to the agent of defendant in Fort Valley, Georgia, at the 
time set forth in the declaration, for transportation to Macon; 
that defendant received twenty-five cents freight; that said 
package was delivered to said agent by a small negro boy, 
ten or twelve years of age; that the pin was in a small paper 
box tied up with a string, and unsealed ; that said negro boy 
had no knowledge of the contents of the box and delivered 
it unopened ; that no information.was given, at the time of 
the delivery to the defendant or its agent, of the contents of 
said paper box or package, and that no question was asked 
by the agent of the defendant as to its contents; that it was 
duly transmitted to Macon and delivered to Dr. Bonnell, the 
President of the Macon Female College, unopened ; that Dr. 
Bonnell caused said box to be delivered to said Theodosia 
Everett, to whom it was addressed, and, upon being opened, 
the breast pin was found to be wanting; that said Theodosia 
Everett was, at the time, a student in said college; that the 
box was received by Miss Everett in the same condition that 
Dr. Bonnell received it—unopened. The jury returned a 
verdict for plaintiff for the sum of $500, with interest from 
June 12th, 1863. 

The defendant moved for a new trial upon the following, 
among other grounds: 

1st. Because the Court erred in not charging the jury that 
delivery to Dr. Bonnell, under the proof, was a good delivery 
to Miss Everett. (Note.—The Court charged that delivery 
to Miss Everett, or to any one authorized to receive it, was a 
good delivery.) ‘ 

2d. Because the verdict is contrary to the law and the evi- 
dence. 
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3d. Because the Court erred in charging the jury, “ that 
if any agent or employee of the defendant stole the breast- 
pin while in the possession of the defendant, the defendant 
was liable, no matter under what circumstances it first re- 
ceived the box at Fort Valley.” 

4th. Because the Court erred in taking jurisdiction of the 
case and permitting the verdict for plaintiff, he not having 
filed the affidavit that taxes had been paid, and no proof 
having been submitted to the jury that the same were paid, 
although both the contract and the failure to deliver the 
package took place prior to June Ist, 1865. 

No motion was made to dismiss plaintiff’s case upon the 
ground last aforesaid. 

The Court ordered a new trial upon the last ground, over- 
. ruling the others, and plaintiff in error excepted and assigns 
said ruling as error. 


W. K. DEGRAFFENREID ; CLARK & Goss, for plaintiff in 
error. 


Nispets & Jackson, for defendant. 


McCay, Judge. 


Had the defendant moved to dismiss this case for want of 
the affidavit required by the Act of October 13th, 1870, the 
Court would doubtless have heard him favorably. But he 
has neglected to do this, and both the parties have treated 
the case as not coming within the Act. Shall the defendant, 
after taking all the chances of a verdict in his favor on the 
other issues, be permitted now to come in and have a new 
trial, because the plaintiff failed on the trial to prove the 
taxes paid? Itis not to be expected that the Court shall, 
although he may interfere and take the defendant’s case into 
his own hands. True, the tribunal trying the case must 
dismiss the case if the plaintiff shall have failed to show that 
all legal taxes have been paid. Doubtless the Court here 
would have so done, had the motion been made. Had the 
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question been before the Court; had the affidavit been filed, 
so that the defendant could not have moved the dismissal on 
the calling of the case, there might be some point in the mo- 
tion now. But by failing to do this he has consented to try 
the case as though it were not within the Act, and he cannot 
be permitted to blow hot and cold in this way; to put the 
country to the trouble and expense of a trial, and because he 
has failed in his defense to ask that the Court come to his re- 
lief, by listening to a motion for new trial. This law is not 
for the benefit of the defendant, but the public. Its legal 
operation is to deny to suitors the benefit of the Courts until 
they had paid the tax due on their claims. By the laches of 
the defendant the plaintiff has got the benefit of the Courts, 
and it is too late for him, the defendant, to complain. But 
we think the Court ought to have granted a new trial, on the — 
other ground, to-wit: that the verdict is illegal as not sus- 
tained by the evidence. True, the Judge did not put his 
judgment on this ground, but that was one of the grounds 
distinctly stated in the motion. 

The judgment of the Court granting the new trial is ex- 
cepted to; not the reasons he gave, nor the grounds he put it 
upon, but the order, decision or judgment of the Court, to- 
wit: setting aside the verdict and granting:a new trial. If 
that judgment was good and right, for any reason contained 
in the record, it ought tostand. The judgment is one thing, 
the reasons given for it another. It is with the judgment 
this Court has todo. Ought that to be affirmed or reversed ? 
In our judgment, this verdict is not sustained by the evi- 
dence. This Court has, in effect, decided that very thing, 
when the case was before it at Milledgeville, in 37 Georgia, 
688. The evidence there was the same as here, with the sin- 
gle exception that the negro boy who carried the box to the 
express office now testifies that he did not open the box. The 
evidence as to the mode in which this valuable pin was put 
up is the same. 

The point of that iedicien was, that the carrier has a right 
to know the value of the article he is asked to carry, that he 
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may take the better precaution to prevent persons from steal- 
ing it from him, or to prevent its loss from carelessness. An 
article of small value presents few temptations to the thief. 
The company may safely entrust it to less trustful agents, and 
take less pains to protect and preserve it. Valuable articles 
ought to be, and usually are, put in a safe and are delivered 
by the most trustworthy agents into the hands of the con- 
signee. And for this extra care and risk a higher price is 
charged. The proof here shows that a small article of great 
value was, either designedly or carelessly, put in a common 
paper box, tied up with a string, and its value, either design- 
edly or carelessly, concealed from the knowledge of the car- 
rier. Who knows why? The evidence does not show ; but 
if there was no special design—if the extra charge was not 
the thing sought to be got rid of, the gross negligence of the 
consignor amounts to fraud. It misled the carrier; it put 
him off his guard. He had a gem in his custody, a thing to 
be specially cared for, and he did not know it; and this want 
of knowledge was the fault of the consignor. No person of 
ordinary prudence would send by a messenger a valuable ar- 
ticle like this without special notice of its value, and were 
‘this defendant an ordinary carrier, we doubt if it would be 
possible to get a verdict against it on such facts. Unfortu- 
nately, there is not the same carefulness to do only strict jus- 
tice in cases where rich corporations are parties. But the law 
knows neither the rich or the poor as such—justice to both is 
its rule. 

We feel ourselves bound by the decision of this Court in 
this case, in any view of it, though we agree that it is right, 
and would, were the case now first before us, give the same 
judgment. We think, therefore, that the verdict ought to 
have been set aside as illegal. 

Judgment affirmed. 
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question been before the Court; had the affidavit been filed, 
so that the defendant could not have moved the dismissal on 
the calling of the case, there might be some point in the mo- 
tion now. But by failing to do this he has consented to try 
the case as though it were not within the Act, and he cannot 
be permitted to blow hot and cold in this way; to put the 
country to the trouble and expense of a trial, and because he 
has failed in his defense to ask that the Court come to his re- 
lief, by listening to a motion for new trial. This law is not 
for the benefit of the defendant, but the public. Its legal 
operation is to deny to suitors the benefit of the Courts until 
they had paid the tax due on their claims. By the laches of 
the defendant the plaintiff has got the benefit of the Courts, 
and it is too late for him, the defendant, to complain. But 
we think the Court ought to have granted a new trial, on the — 
other ground, to-wit: that the verdict is illegal as not sus- 
tained by the evidence. True, the Judge did not put his 
judgment on this ground, but that was one of the grounds 
distinctly stated in the motion. 

The judgment of the Court granting the new trial is ex- 
cepted to; not the reasons he gave, nor the grounds he put it 
upon, but the order, decision or judgment of the Court, to- 
wit: setting aside the verdict and grantinga new trial. If 
that judgment was good and right, for any reason contained 
in the record, it ought tostand. The judgment is one thing, 
the reasons given for it another. It is with the judgment 
this Court has todo. Ought that to be affirmed or reversed ? 
In our judgment, this verdict is not sustained by the evi- 
dence. This Court has, in effect, decided that very thing, 
when the case was before it at Milledgeville, in 37 Georgia, 
688. The evidence there was the same as here, with the sin- 
gle exception that the negro boy who carried the box to the 
express office now testifies that he did not open the box. The 
evidence as to the mode in which this valuable pin was put 
up is the same. 

The point of that decision was, that the carrier has a right 
to know the value of the article he is asked to carry, that he 
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may take the better precaution to prevent persons from steal- 
ing it from him, or to prevent its loss from carelessness. An 
article of small value presents few temptations to the thief. 
The company may safely entrust it to less trustful agents, and 
take less pains to protect and preserve it. Valuable articles 
ought to be, and usually are, put in a safe and are delivered 
by the most trustworthy agents into the hands of the con- 
signee. And for this extra care and risk a higher price is 
charged. The proof here shows that a small article of great 
value was, either designedly or carelessly, put in a common 
paper box, tied up with a string, and its value, either design- 
edly or carelessly, concealed from the knowledge of the car- 
rier. Who knows why? The evidence does not show; but 
if there was no special design—if the extra charge was not 
the thing sought to be got rid of, the gross negligence of the 
consignor amounts to fraud. It misled the carrier; it put 
him off his guard. He had a gem in his custody, a thing to 
be specially cared for, and he did not know it ; and this want 
of knowledge was the fault of the consignor. No person of 
ordinary prudence would send by a messenger a valuable ar- 
ticle like this without special notice of its value, and were 
‘this defendant an ordinary carrier, we doubt if it would be 
possible to get a verdict against it on such facts. Unfortu- 
nately, there is not the same carefulness to do only strict jus- 
tice in cases where rich corporations are parties. But the law 
kuows neither the rich or the poor as such—justice to both is 
its rule. 

We feel ourselves bound by the decision of this Court in 
this case, in any view of it, though we agree that it is right, 
and would, were the case now first before us, give the same 
judgment. We think, therefore, that the verdict ought to 
have been set aside as illegal. 

Judgment affirmed. 
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JAMES Cook, plaintiff in error, vs. MarrHa J. Cook, de- 
fendant in error. 


1. In divorce cases, the husband is an incompetent witness to prove the 
adultery of his wife. (R.) 

2. It is error in the Court to charge upon a point not in evidence. (R.) 

3. An immaterial error is no ground of new trial. (R.) 


Divorce. Witness. Charge of Court. New trial. Im- 
material error. Before Judge JoHnson. Talbot Superior 
Court. March Term, 1872. 


James Cook filed his libel for divorce against his wife, 
Martha J. Cook. The respondent made no defense. ‘The 
libellant and his brother, John Cook, were introduced and 
proved adultery upon the part of respondent, and an imme- 
diate separation thereupon between the parties. 

The Court charged the jury, “that the law authorized 


them to decree a divorce in cases of adultery on the part of 
the wife; but that if the libellant abandoned his wife without 
sufficient cause, and by his bad conduct to her exposed her, 
and she committed adultery, he was not entitled to have a 
divorce.” 

The jury returned a verdict for respondent and libellant 
moved for a new trial upon the following grounds, to-wit : 

lst. Because the charge of the Court was contrary to law 
and unauthorized by the facts. 

2d. Because the verdict of the jury was contrary to law. 

3d. Because the verdict of the jury was so far contrary to 
the evidence as to shock the moral sense. 

The Court overruled the motion for a new trial, and plain- 
tiff in error excepted and assigns said ruling as error. 


Cargy J. Toornton; G. N. Fores, —— iby Z. 
D. Harrison, for plaintiff i in error. 


No appearance for defendant. 
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WaknER, Chief Justice. 

The complainant filed a libel against the defendant for a 
divorce. On the trial, the jury found a verdict for the de- 
fendant. The complainant made a motion for a new trial, on 
the ground of error in the charge of the Court, and because 
the verdict was contrary to law and the evidence, which was 
overruled by the Court and the complainant excepted. The 
evidence in the record, if the jury believed the two witnesses, 
(the complainant and his brother,) made out a pretty clear 
case of adultery on the part of the defendant. The com- 
plainant, however, was an incompetent witness to prove the 
adultery of his wife, as declared by the 3799th section of the 
Code. Although we think the Court erred in charging the 
jury in relation to the abandonment of his wife by complain- 
ant, and his bad treatment of her, (there being no evidence to 
authorize the charge,) still, as it was the exclusive province 
of the jury, in cases of divorce, to judge of the credibility 
of the witnesses, and to determine whether sufficient proofs 
had been submitted to their consideration to authorize a di- 
vorce between the parties, and they having found, by their 
verdict, that there was not, and the presiding Judge being 
satisfied with the verdict, we will not reverse the judgment 
of the Court below in refusing to grant a new trial for the 
alleged error in the charge of the Court. In divorce cases, 
the jury of the vicinage are much better acquainted with the 
parties and witnesses than we can be, and of the propriety of 
decreeing a dissolution of the marriage contract. 

Let the judgment of the Court below be affirmed. 


JouN Isam et al., plaintiffs in error, vs, WILLIAM Hooks, 
defendant in error. 


1. This Court will be slow to control the discretion of the Judge of the 
Superior Court in his grant of a temporary injunction, especially if the 
bill contain charges of fraud. 
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2. In this State, a levy upon land is made by the entry of the sheriff 
upon the fi. fa.; there is no actual seizure, and there is no levy until 
the entry is made. 


Injunction. Fraud. Levy. Tried before Judge CLARK. 
Sumter county. At Chambers. July 17th, 1872. 


William Hooks filed his bill, setting up, substantially, the 
following facts: About January 29th, 1870, Alexander M. 
Little begged complainant to assist him ia satisfying certain 
of his creditors who were resisting his application to with- 
draw his petition to be discharged as a bankrupt, which he 
had filed in the United States District Court for the Southern 
District of Georgia. He represented that he owned eight 
hundred acres of land in Sumter county, also other lands in 
said county, and in other counties, of the value of $ 
that he had paid every judgment against him except one 
in favor of R. H. Givins, transferred to Mr. Stansell, and 
one in favor of H. K. McCay, W. B. Guerry and S. H. 
Hawkins; that if the proceedings in bankruptcy continued, 
the assignee would sell all of his valuable property, and he 
would save nothing but his homestead, under the Bankrupt 
Act, which was small; that, moved by the continued appeals 
of Alexander M., complainant signed certain notes of said 
Alexander M. as security, taking a transfer of the judgments 
for which said notes were given, and also a mortgage upon 
certain lands, to secure the payment of the same; that when 
said notes became due, they were paid by complainant; that 
in consideration of the moneys advanced for him, said Alex- 
ander M., on March 31st, 1871, conveyed to complainant, by 
deed, lot of land number one hundred and ninety-three, in 
the twenty-seventh district of Sumter county ; that it was the 
understanding that complainant should use the transferred 
judgments for the protection of his rights ; that, casually, on 
the first Tuesday in April, 1872, complainant attended the 
sheriff’s sale for Sumter county without knowing that he had 
any business there, and accidentally ascertained that the Cor- 
oner, W. W. Guerry, acting sheriff, was proceeding to sell 
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said lot of land conveyed to complainant, as aforesaid, as the 
property of said Alexander M., under an execution in favor 
of S. R. Lawrence, obtained at October Term, 1867, of Sum- 
ter Superior Court for $1,200 principal, besides interest and 
costs; that though complainant had been in possession of 
said land, yet the first notice that he received of said intend- 
ed sale was when the bidding commenced; that complainant 
immediately notified all concerned that said land belonged 
to him, and requested the Coroner to delay the sale for even 
as short a time as fifteen minutes; that said land was not 
seized by W. J. Bosworth, assuming to act as sheriff until 
the day before the said sale, when the entry of levy was 
made ; that said Bosworth was not then sheriff, having ceased 
to act as such many days prior thereto; that said levy and 
sale was therefore a nullity; that said land was knocked off 
to N. A. Smith, who had full notice of complainant’s claim; 
that no persons bid for said land except Alexander M. Lit- 
tle and said Smith; that said Alexander M. Little spared no 
efforts to encourage the bidding for said land; that John 
Isam, who claimed to own the execution under which said 
land was sold, was present at the sale, having frequent inter- 
views with the said Alexander M. Little; that said Isam 
spent the night subsequent to the sale with said Little, and 
complainant believes also the night preceeding ; that the Cor- 
oner executed titles to said lot to John Isam and David A, 
Mayo; that said Isam is the mere tool of Little to swindle 
complainant out of said land, and has combined and confed- 
erated with him for that purpose; that since said pretended 
sale they have taken in with them David A. Mayo, for the 
purpose of giving the air of respectability to their combina- 
tion to swindle complainant ; that no money was paid at said 
pretended sale except, perhaps, some cost to the officers of 
Court ; that the pretended cause of action upon which said 
execution was based was a mere sham by which said Little 
sought. to encumber his property for the purpose of defeating 
the rights of his creditors ; that there is no such person as 
Samuel R. Lawrence, he being a man of straw, manufactured 
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for the occasion ; that if the judgment under which said sale 
was effected is a valid, subsisting judgment, then the judg- 
ments held by complainant as aforesaid being of older date 
and of prior lien, are entitled to the proceeds; that said 
Guerry, Coroner as aforesaid, is threatening to dispossess com- 
plainant ; that he is ready to give bond and security to save 
said purchasers harmless from any damage they may sustain 
from any restraining order the Chancellor may think proper 
to issue. Prayer, that the writ of injunction may issue en- 
joining all of said parties from interfering with the posses- 
sion of complainant until the further order of the Court ; 
that the writ of subpoena may issue. 

The complainant by an amendment to his said bill alleged 
‘that the judgment under which the aforesaid sale was effected 
was against William Hughes, as principal, and Alexander M. 
Little, as security; that said Little and his brother-in-law, 
the said Hughes, entered into a criminal combination to de- 
feat complainant of his just rights; that the pleadings upon 
which said judgment was rendered show an acknowledg- 
ment of service, purporting to have been made by said 
Hughes, which complainant charges to be a base forgery, and 
that the same was made by Little; that the case of Law- 
rence vs. Sturgis, and Little was not reached in its order on 
the docket at the October Term, 1867, but at the suggestion 
and prompting of the defendant Little, a confession of judg- 
ment was made, voluntarily, by A. R. Brown, Esq., which 
complainant charges to have been unauthorized; that com- 
plainant waives discovery as to all the defendants, except 
N. A. Smith, Esq. 

The defendant, Alexander M. Little, answered the bill 
and admitted his bankruptcy as therein charged, but denied 
all the material allegations, setting forth who the defendant, 
Samuel R. Lawrence, was, and the consideration of the con- 
tract upon which said judgment was based. He further ad- 
mitted that he had represented to complainant that there were 
‘no liens on the land beyond certain specified ones, which did 
not include the judgment of said Lawrence. 
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The defendant, John Isam, set up in his answer that he 
knew nothing of the transactions between complainant and 
the defendant Little; that he is informed and believed that 
the judgments claimed to be held by complainant against 
said defendant have been paid off and satisfied ; that defend- 
ant resides in the county of Lowndes, and merely came to 
Americus to attend the sale of the property levied on under 
the Lawrence fi. fa., of which he is the owner; that on the 
day of sale his attorney informed him that the defendant, 
David A. Mayo, was the owner of a fi. fa. against said Lit- 
tle, of the same date as the Lawrence fi. fa., and at the sug- 
gestion of his said attorney he went to see 8S. C. Elam, Esq., 
the attorney for said Mayo, and it was agreed between de- 
fendant and said Mayo that the two lots levied on should 
bring enough to settle said executions, or they would pur- 
chase them together in the proportion that their executions 
bore to each other; that Lawrence was a man of good stand- 
ing, but is now dead; that defendant denies all manner of 
confederation and fraud whatever; that complainant was al- 
lowed abundant time, after said sale commenced, to file his 
claim. 

The defendant, N. A. Smith, answered the bill, substan- 
tially, as follows: that he, as an attorney at law, brought the 
suit in favor of Samuel R. Lawrence, against William Stur- 
gis, principal, and A. M. Little, security; that the foundation 
of the suit was a note placed in defendant’s hands for collec- 
tion, by a person named Mann, who was said to be son-in- 
law of Lawrence; that Little was not interested in said sale 
otherwise than as a defendant in execution ; that defendant 
bid off the land merely as attorney for Isam and Little. 

The answer of W. W. Guerry, Coroner and acting sheriff, 
states the facts attending the sale, to-wit: that when notified 
by complainant of his title to the land, he asked complain- 
ant’s attorney if he was prepared to file a claim; that said 
attorney responded that he would be if the defendant would 
give him fifteen minutes, asking at the same time for the ex- 


ecution ; that defendant went into the Court-house and fur- 
Vor. xv1, 21, 








314 SUPREME COURT OF GEORGIA. 


Isam et al. vs. Hooks. 


nished him with the execution, under which the property 
was being sold; that defendant returned and proceeded with 
the sale, when complaintant’s attorney came out of the Court- 
house and asked defendant, if he was going to continue the 
sale? that defendant responded by asking said attorney, if 
he had the claim ready ? that said attorney walked back into 
the Court-house, and the land was knocked off to the de- 
fendant, Smith. 

The defendant, David A. Mayo, merely corroborated the 
answer of John Isam. Affidavits were read in support of the 
bill and of the answers. 

The Chancellor granted the injunction, in accordance with 
the prayer of the bill, to which ruling defendants excepted, 
and now assign the same as error. 


N. A. Suita; Evam & Hawkes, for plaintiffs in error. 
Puiu. Cook; Hawkrys & GuERRY, for defendants. 


McCay, Judge. 


We do not think there was any abuse of the discretion 
granted by law to Judge Clark. It was his duty to look 
into the whole case, and if, in his judgment, justice required 
the parties to be kept in statu quo until the hearing, to grant 
the injunction. As to all these parties, except Mayo, there 
are suspicious circumstances that justify further and clearer 
inquiry; and as the Judge has thought it wise to stop tlrem, 
we think it is our duty not to interfere. 

In this State there is never any actual taking possession of 
land in a levy. The entry on the fi. fa. by the levying offi- 
cer is the levy. This is an official assertion by him of his 
appropriation of the land to the plaintiff’s judgment. To 
constitute a levy there must be a seizure by the sheriff. In 
personal property this is done by taking possession. In this 
State, though the process used is a fier? facias, the universal 
practice has been for many years, not to take possession, but 
to make the levy by entry on the fi. fa. and give notice to 
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the person in possession. We are inclined to hold that notice 
was necessary to make the levy complete; but the language 
of the Code (section 3595) implies that the levy is made 
before the notice. 

If the entry is the levy, this land was not legally sold. 
It was not advertised the thirty days required by law after the 
levy; and even Mayo knew of this. We are not sure he 
would not be bound to know it, since the levy is a part, and 
a necessary part, of the authority to sell. 

Judgment affirmed. 


ABRAHAM EINSTEIN, plaintiff in error, vs. C. T. LATIMER 
et al., defendants in error. 


Where a creditor applies for letters of administration upon the estate of 
his deceased debtor, it was error in the Court to exclude notes and 
mortgage to secure the same, made by the debtor, which were offered 
in evidence to show the indebtedness, on the ground that no affidavit 
had been filed of the payment of taxes thereon. (R.) 


Caveat. Administration. Relief Actof 1870. Tax-affi- 
davit. Before Judge Sessions. Ware Superior Court. 
March Term, 1872. 


For the facts of this case, see the decision. 


Joun C,. Nicos; GEorGE B. WILLIAMSON, represented 
by Newan & Harrison, for plaintiffs in error. 


Joun L. Harris, for defendant. 
WakRNER, Chief Justice. 


This case came before the Court below on an appeal from 
the Court of Ordinary. Einstein applied for letters of ad- 
ministration on the estate of Joseph Hillman, as principal 
creditor of the intestate. A caveat to the application was 
filed. On the trial in the Superior Court, the appellant and 
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the applicant for letters of administration offered in evidence 
the notes of the intestate and a certified copy of a mortgage 
from the record, (having accounted for the loss of the origi- 
nal,) for the purpose of showing that he was a creditor of the 
intestate, which was objected to by the caveators, on the 
ground that no affidavit had been filed that all legal taxes 
had been paid on the debts, which objection was sustained by 
the Court and the evidence rejected. Whereupon the appel- 
lant excepted. 

The rejection of the notes and copy mortgage, when offered 
in evidence to show the indebtedness of the intestate to the 
appellant, because there was no affidavit that the taxes due 
thereon had been paid, was manifest error. There was no 
suit on the notes or mortgage, as contemplated by the Act 
of 1870, requiring an affidavit of the payment of taxes. The 
notes and mortgage were offered in evidence to show that the 
appellant was a creditor of the intestate. There is no law, 
within our knowledge, that requires an affidavit of the pay- 
ment of taxes to do that; most certainly the Act of 1870 does 
not require it. 

Let the judgment of the Court below be reversed. 


SamMvuEL Smiru, plaintiff in error, vs. EpMonp D. Eason, 
defendant in error. 


1. A deed, or bond for titles to a tract of land, by its number in the State 
survey, binds the obligor to make title to the land within the boun- 
daries of such survey, and if a part be sold off before the date of the 
deed, this is a breach of the bond, nor is this breach excused by the 
fact that the quantity sold off is small, and the bond describes the 
number, containing two hundred and two and one-half acres, more or 
less. 

2. Proof that the obligee in @ bond for titles knew that the obligor was 
not the owner of the whole of the land described in the bond, is no re- 
ply to a plea of a breach, unless it appear that there was a mistake in 
the description. 

8. When the defendant, in a suit at law, sets up a legal defense, and the 
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plaintiff desires to reply some equitable matter, he may do so, but he 
must amend his declaration so as to plainly and distinctly set forth 
such equitable reply. 


Warranty. Failure of consideration. Equitable remedy. 
Pleading. Amendment. Before Judge CLarK. Schley Su- 
perior Court. April Term, 1872. 


Edmond D. Eason brought complaint against Samuel 
Smith upon a promissory note for $1,249, due January Ist, 
1871. The defendant pleaded the general issue and partial 
failure of consideration. 

It appeared from the evidence that the note sued on was 
given as a part of the purchase-money for certain lots of 
land, and amongst them, lot number two hundred and fifteen ; 
that Eason gave his bond for titles to Smith, obligating him- 
self as follows: “ Now should the said Samuel Smith well 
and truly pay said promissory notes, then the undersigned 
binds himself to make or cause to be made to said Samuel 
Smith good and sufficient title in fee simple to lot of land 
[containing] two hundred and two and one-half acres, more 
or less, number two hundred fifteen ;” that prior to the exe- 
cution of said bond, plaintiff had sold thirteen acres off the 
northeast corner of said lot to one John Barker ; that defend- 
ant had never had possession of said thirteen acres; that the 
price of the land was eight dollars per acre; that defendant 
knew of the sale of said thirteen acres to Barker at the time 
he purchased. 

Counsel for defendant requested the Court to charge the 
jury, “that if plaintiff sold the lot number two hundred and 
fifteen, and gave a bond for warrantee titles to the whole lot, 
and had, at that time sold thirteen acres to John Barker, and 
defendant could not get the same, then defendant was enti- 
tled to have a deduction from the price agreed to be paid 
for said land, whether he knew the thirteen acres had been 
sold or not, that plaintiff was bound by his warranty.” 

The Court refused to charge as requested, and charged as 
follows: “That if he (defendant) knew of it and helped to 
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survey it, he was bound by it; that if the amount of the de- 
ficiency was only five or six acres, and the parties knew of it 
and contracted with that view at the time of the purchase 
and sale, then no abatement of the purchase price should be 
allowed ; that if the amount of the deficiency of the land was 
much larger, and the defendant did not know of it, that an 
abatement should be allowed.” 

A note to the bill of exceptions by the presiding Judge 
states that the witnesses for the plaintiff did not agree with 
defendant as to the number of acres short ; that plaintiff and 
two other witnesses swore that there was only about five or 
six acres in the cut-off. 

The jury returned a verdict for the plaintiff. Plaintiff 
excepts to the refusal of the Court to charge as requested, 
and to the charge as given, and assigns said refusal and said 
charge as error. 


W. A. Hawkins, for plaintiff in error. 
Hupson & WALL, for defendant. 


McCay, Judge. 


Here was a written contract, by which the plaintiff below 
agreed to make titles to a certain tract of real estate within 
certain specified boundaries. The plea is, that the contract 
has failed; that, in fact, before the bond was made, he had 
sold a part of the land within the boundaries to another per- 
son, and that such person was and still is in possession. This 
is a clear breach of the bond, and the defendant is entitled to 
recoup to the amount of the value of the land sold off. 

The reply is, this is a small matter covered by the words 
“more or less.” Were the deficit merely a deficit of land 
within the boundaries, this might be true. If it were an er- 
ror in estimate, if the number of acres could be treated as mere 
description, this rule might apply. But here is a failure of 
title to a certain fixed area within the boundaries, The 
land is there—there are acres a plenty—but the vendor does 
not own them. We do not think the flexibility of the words 
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“more or less” can cover such a case. Nor can parol evi- 
dence contradict the deed. The fact that the defendant knew 
the land had been sold is not, of itself, a reply to the express 
words of the bond. Men often take warranties, knowing of 
the defects in the title. The very object of the warranty is 
often to meet known defects. The only way to meet this de- 
fense by the rules of the common law was to show fraud in 
the bond, or perhaps mistake. 

We recognize the right of either party in a suit at law, un- 
der the Code of this State, to set up equitable rights. The 
defendant may plead in equity and the plaintiff reply in 
equity. But the plea must be set forth plainly and distinct- 
ly. We have given this subject much consideration, and are 
of opinion that the same rule is to be applied to the plaintiff. 
If the defendant sets up a legal defense, and the plaintiff has 
a reply to it not good by the rules of the common law but 
good in equity, he may reply in this State at law. But he 
must amend his declaration. The record must show what 
his reply is. The judgment at law is only conclusive as to 
legal rights. As to equitable rights, the judgment does not 
conclude, unless they be in fact determined. 

We see, therefore, no way of giving effect to this provision 
of our law, giving such extensive rights at law, and at the 
same time preventing injustice, but to require the plaintiff 
who wishes to reply an equitable right to a legal defense, to 
put his claim upon the record by amending his declaration. 

We think the rules of law were not properly applied by 
the Judge in this case, and that there ought to be a new trial. 

Judgment reversed. 


B. J. Wuson & Company, plaintiffs in error, vs, A. J. 
WALKER, defendant in error. 


1. To establish a set-off, the law requires the same evidence as if the 
defendant had originally sued the plaintiffs on the claim. (R.) 
2. The jury having returned a verdict in favor of the defendant on his 





320 SUPREME COURT OF GEORGIA. 


Wilson & Company vs. Walker. 





plea of set-off, and there not being sufficient evidence to create a prima 
facie liability of the plaintiffs on the same, a new trial will be 
granted. (R.) 

8. When cotton is delivered to a railroad agent, consigned to a factor by 
tenants, in their own names, this is not sufficient to charge the con- 
signee with the landlord’s portion, though he may have known it to 
have been one-fourth. (R.) 


Set-off. Delivery... Factor. Notice. Before Judge GrB- 
son. Richmond Superior Court. January Term, 1872. 


For the facts of this case, see the decision. 


L. E. BLeckLey ; Jonn T. SHEwMAKE, for plaintiffs in 
error. 


A. R. & H. G. Wriaut, for defendant. The verdict 
must show evident mistake, prejudice or corruption in the 
jury: 39th Ga. R., 68; Ibid, 119, 359, 708, 223; 41st Ga. 
R., 94, 125, 215 ; 38th, 129; 40th, 115; 42d, 146. Charge, 
though erroneous, not affecting verdict, no ground for new 
trial: 41st Ga., 675, 187, 507; 40th, 423; 42d, 244, 306, 
609 ; 32d, 173, 207. 


WARNER, Chief Justice. 


This was an action brought by the plaintiffs against the 
defendant on an open account. The defendant pleaded, 
as a set-off to the plaintiffs’ demand, eleven bales of cotton, 
alleged to be of the value of $1,000, which the defendant 
avers in his plea had been delivered to the plaintiffs by 
him in the city of Savannah, in the fall or winter of 1867. 
On the trial of the case, the jury found a verdict for the de- 
fendant for the sum of $447 66. A motion was made for a 
new trial on the ground that the verdict was contrary to law 
and the evidence, and for error in the charge of the Court to 
the jury, and refusal to charge as requested ; which motion 
for a new trial was overruled by the Court, and the plaintiffs 
excepted. It appears, from the evidence in the record, that 
the cotton pleaded as a set-off to the plaintiffs’ demand was 





ATLANTA, JULY TERM, 1872. 321 
Wilson & Company vs. Walker. 


made on his plantation in Burke county, which he had rented 
to his tenants, Walker & Dickinson, for one-fourth of the 
cotton made thereon. There had been no division of the 
crop between the defendant and his tenants, but the cotton 
made on the plantation was delivered to the railroad agent, to 
be forwarded to the plaintiffs, by Walker & Dickinson, and the 
question in the case is, whether there is sufficient evidence, un- 
der the law, to make the plaintiffs liable to the defendant for 
his rent cotton, delivered by Walker & Dickinson to the 
railroad agent to be forwarded to them. To establish the 
defendants’ set-off against the plaintiffs, the law requires the 
same evidence as if the defendant had sued them as plaintiff 
for the value of the cotton. The evidence is, that forty bales 
of cotton were delivered to the railroad agent at Waynesboro 
by Walker & Dickinson, consigned to Wilson & Wilkinson, 
Savannah. There is no evidence of the receipt of the cotton 
by the plaintiffs, or if they had received it, that they knew 
that one-fourth of it was the property of the defendant. The 
defendant states that, to the best of his recollection, he noti- 
fied the plaintiffs of his intention to send his rent cotton. 
William E. Walker, one of the partners of Walker & Dick- 
inson, states that he informed the plaintiffs by letter in the 
fall, but cannot say at what particular time, that the defend- 
ant claimed one-fourth of the cotton for rent. The plaintiffs 
positively deny, in their evidence, all knowledge thac one- 
fourth of the cotton raised on defendant’s plantation in Burke 
county by Walker & Dickinson, was the property of defend- 
ant, and deny that any cotton of defendant was ever con- 
signed to them. If there had been sufficient evidence in the 
record to create a prima facie liability of the plaintiffs for 
the value of the gotton under the law, we should not disturb 
the verdict, but, in our judgment, there is not. There is no 
evidence that the plaintiffs ever received the cotton—the de- 
livery of the cotton by Walker & Dickinson to the railroad 
agent at Waynesboro, consigned to them, without more, is 
not sufficient evidence to charge them with the value of the 
cotton, even if they had known that one-fourth of the cotton 
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raised on the Burke county plantation by Walker & Dickin- 
son was the property of the defendant. If the defendant 
had brought his action against the plaintiffs to recover the 
value of the cotton, he would not have been entitled to do 
so under his own evidence in this case, admitting all that he 
proved to be true, and he is in no better condition as de- 
fendant, seeking to establish his set-off against the plaintiffs’ 
demand, than if he was suing them for the value of the cot- 
ton as plaintiff. There is no evidence of the delivery of the 
cotton to the plaintiffs as the property of the defendant, or 
of any sale or appropriation of it or its proceeds by them, in 
violation of their duty as bailees or factors, or of their in- 
structions as such; no evidence that any demand was ever 
made on them for the cotton or its proceeds. In our judg- 
ment, the verdict of the jury, under the defendant’s evidence 
in this case, was contrary to law, and that the Court below 
erred in overruling the motion for a new trial. 
Let the judgment of the Court below be reversed. 


JoHN Woop, plaintiff in error, vs. THE Strate or GEoR- 
Gra, defendant in error. 


1. Burglary is the breaking and entering the dwelling house of another 
with intent to commit a felony or a larceny, and the indictment must 
allege such intent. It is not sufficient in an indictment for burglary to 
allege that the defendant broke, etc., and having so entered did steal 
certain goods. 

2. A fatal defect in an indictment cannot be taken advantage of by 
directing the jury to find a verdict of not guilty. The proper method 
before verdict is to demur, or after verdict to move in arrest of judg- 
ment. 

8. A motion for a new trial on the ground that the indictment is fatally 
defective, though not strictly proper, will be sustained under the prac- 
tice in this State. 


Criminal law. Burglary. Indictment. Practice. New 
trial. Before Judge CLARK. Sumter Superior Court. April 
Term, 1872. 
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John Wood was placed on trial on the following indict- 
ment: “The grand jurors, sworn, chosen and selected for 
the county of Sumter, to-wit: * * * in the name and 
behalf of the citizens of Georgia, charge and accuse John 
Wood and Henry Wood, of the county and State aforesaid, 
with the offense of burglary in the night time, for that the 
said defendants, John Wood and Henry Wood, on the 27th 
day of October, 1870, in the county aforosaid, did then and 
there, unlawfully, and with force and arms, break and enter 
into the smoke-house belonging to P. V. Wessers, (the same 
being contiguous to and within the curtilage and protection 
of the dwelling house of the said Wessers,) and after enter- 
ing the smoke-house did steal therefrom eighty-five pounds 
of bacon, consisting of sides, to the value of $18 00, the 
property of the said Wesser, contrary to the laws of said 
State, the good order, peace and dignity thereof.” 

The defendant pleaded not guilty. 

When the case was submitted to the jury, after the wit- 
nesses for the Stateand defendant had been sworn, but before 
the examination commenced, defendant moved to take a ver- 
dict of not guilty, upon the following grounds, to-wit: 

Ist. Because it was not charged in said indictment that 
said burglary was committed in the night time; nor was it 
charged in said indictment that said burglary was committed 
in the day time. 

2d. Because said indictment did not charge that said Wood 
broke and entered said smoke-house with intent to commit a 
felony or a larceny. 

The motion was overruled by the Court and defendant ex- 
cepted. 

The jury returned a verdict of guilty. 

Defendant moved for a new trial upon the following, among 
other grounds, to-wit: 

Ist. Because the Court erred in overruling the motion to 
take a verdict of not guilty, after said cause was submitted 
to the jury. 

2d. Because it was not charged in said indictment that 
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said defendant John Wood, broke and entered into the smoke- 
house with intent to commit a felony or a larceny. 

The motion for a new trial was overruled, and defendant 
excepted and assigns said decision as error. 


JoHn R. WorriLi; Jack Brown; A. R. Brown, for 
plaintiff in error. 


HawkIns and Guerry; C. F. Crisp, Solicitor General, 
represented by CHARLES Hupsov, for the State. 


McCay, Judge. 


The crime of burglary consists in breaking, ete., with in- 
tent to commit a felony. The intent is a material and nec- 
essary part of the crime. Breaking into a house is a mer 
trespass. Stealing from a house is larceny from the house, 
But to make the offense of burglary there must be a break- 
ing with intent to commit a felony, (now, or larceny.) The 
crime is complete, though no felony be committed. If the 
intent is material it is necessary to allege it. It is a prime 
ingredient in the offense, and an indictment fails to charge 
the offense of burglary unless the intent of the breaking, ete., 
be set forth. We know no authority for demanding a ver- 
dict on a bad indictment. Under our law the jury find their 
verdict from their own judgment, and not by direction from 
the Judge. We think, too, the practice isa bad one. Per- 
haps, on a new indictment, the Court might hold the first in- 
dictment good, and an acquittal on it a bar. Under our 
practice the motion for a new trial generally covers any 
ground that would be good in arrest of judgment. At least 
it has long been the practice to include in a motion for new 
trial such exceptions as this, and we will not disturb the 
practice, though strictly a motion in arrest of judgment is 
the proper mode of getting at such a defect as this, since 
if the indictment is bad, a new trial cannot be had upon it. 

Judgment reversed. 
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Lewis Scorire.D ef al., plaintiffs in error, vs. A. M. PErR- 
KERSON et al., defendants in error. 


Martin J. Hinton et al., plaintiffs in error, vs. A. M. PErR- 
KERSON e¢ al., defendants in error, 


(McCay, Judge, did not preside in these cases.) 


1. On the abolition of the offices of the Western and Atlantic Railroad, 
the Comptroller General became the proper custodian of the books 
and records of the road, and the duty of causing the true amount due 
by defaulting officers of the road to be ascertained devolved upon him. 
. The Legislature has authority to appoint, by resolution, a committee 
of their own body, as ministerial agents, to audit and state the accounts 
of the officers and agents of the Western and Atlantic Railroad. 
Where such statement shows an officer or agent in default, and is 
transmitted by the committee to the Comptroller General, and he 
thereupon issues executions against the defaulting officer and his sure- 
ties, this Court will presume that he satisfied himself of the correct- 
ness of the committee’s report by inspection of the books and accounts 
of the Western and Atlantic Railroad, and adopted it as his own. 

. The Courts will not entertain jurisdiction to enjoin such execution on 
the ground that there is a suit pending, at the instance of the State, 
against the defaulting agent and their securities on their bond, or on 
the ground that the amount for which the agent is a defaulter, was 
fraudulently used and embezzled by him. 


Execution against defaulting officer. Auditing Committee 
of the General Assembly. Principal and security. Before 
Judge Hopkins. Fulton Superior Court. At Chambers, 
July 23, 1872. 


The two cases above stated being identical in their charac- 
ter, were consolidated and heard together. Lewis Schofield 
and Varney A. Gaskill filed their bill, containing, substan- 
tially, the following allegations: That on January 1st, 1870, 
Foster Blodgett gave his official bond to Rufus B. Bullock, 
Governor of the State of Georgia, in the sum of $20,000, 
conditioned for the faithful performance of the duties of said 
office as therein enumerated, as superintendent of the West- 
ern and Atlantic Railroad, and Hannibal I. Kimball, John 
Rice, Henry O. Hoyt and your orators, became his securities ; 
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that at a session of the General Assembly, 1871 and 1872, a 
committee was appointed by said body to investigate the 
management of the Western and Atlantic Railroad and its 
finances, as to the fraudulent use or embezzlement of any 
funds or property belonging to the State, and for other 
purposes therein enumerated ; that said committee investi- 
gated the actings and doings of the said Foster Blodgett 
and alleges that he has in his hands, unaccounted for, $23,- 
321 67; that said account, as stated, does not appear to be 
for the earnings of the Western and Atlantic Railroad, but 
is predicated upon defalcations arising, if at all, in embezzle- 
ments from said road, and do not appear to be the earnings 
thereof; that said Foster Blodgett, superintendent as afore- 
said, never sold at public outery any iron of said road, or 
collected any of the proceeds of said sales; that said com- 
mittee had no authority to make any report whatever to the 
Comptroller General of said State, authorizing him to issue 
summary execution against Foster Blodgett and his securi- 
ties, but was only authorized to report to the Legislature by 
which it was created; that said committee on May 23d, 1872, 
made out the annexed account and transmitted the same to 
Madison Bell, Comptroller General, ordering and directing 
him to issue execution against Foster Blodgett and his seeu- 
rities for $20,000 with twenty per cent. per annum thereon, 
from January Ist, 1871 ; that said Comptroller General, upon 
the authority aforesaid, on May 29th, 1872, did issue an ex- 
ecution against the said Blodgett, and his securities, for $20,- 
000 and lawful costs; that A. M. Perkerson, deputy sheriff 
of the county of Fulton, on June 3d, 1872, levied said 
execution upon complainant’s property; that said deputy 
sheriff has advertised said property to be sold on the first 
Tuesday in July next; that immediately after the levy of 
said execution complainants filed their affidavit of illegality 
to said execution, which said deputy sheriff returned to com- 
plainants with the notice that he would disregard the same, 
a copy of which is hereto attached. Prayer, that said wale 
be enjoined until the further order of the Court. 
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AFFIDAVIT OF ILLEGALITY. 

“ Deponents say that said fi. fa. is proceeding against them 
illegally, and was issued against them illegally on the grounds, 
to-wit: 

1st. Because there is no law of this State authorizing the 
Comptroller General to issue an execution against the super- 
intendent of the Western and Atlantic Railroad. 

2d. Because there is no law of this State authorizing the 
Comptroller General to issue an execution against the secu- 
rities of the superintendent of the Western and Atlantic 
Railroad on his official bond. 

3d. Because, before the issuing of said execution, no officer 
of said road had caused the true amount due by said superin- 
tendent to be ascertained, as required by law; nor had any 
amount, so ascertained to be due, been transmitted to the 
Comptroller General as earnings of the road; nor had any 
superintendent of said road, nor had any person or officer 
thereunto lawfully authorized, caused the true amount due 
by said Foster Blodgett, as superintendent, to be ascertained 
and transmitted to the Comptroller General, as earnings of 
the Western and Atlantic Railroad. 

4th. Because, at the time of issuing said execution, there 
were no funds in the hands of said Foster Blodgett, as super- 
intendent of the Western and Atlantic Railroad, and for 
which his sureties on his official bond were liable, unac- 
counted for. 

5th. Because, before the issuing of said execution, there 
was no superintendent of the Western and Atlantic Railroad, 
and the office of superintendent had been abolished by law. 

6th. Because, before the issuing of said execution, the said 
State of Georgia had brought suit in the Superior Court of 
Fulton county against said Foster Blodgett for all funds and 
property belonging to the State, alleged to be fraudulently 
used and embezzled by said Foster Blodgett, or wrongfully 
converted by him to his own use, and upon which issues are 
now pending and undisposed of in said Court, as deponents 
are advised and believe. 
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7th. Because said execution was issued by the Comptroller 
General upon an account reported to him by a committee of 
the Legislature, based upon the alleged fraudulent and wrong- 
ful conversion of property and funds belonging to the State, 
by the said Foster Blodgett, to his own use, and upon such 
an account there is no authority of law for issuing summary 
execution by said Comptroller General; and for property and 
funds, so fraudulently embezzled, the securities upon his said 
bond are not liable. 

The second case is that of Martin J. Hinton, James L. 
Matthewson, H. O. Hoyt and Ephraim Tweedy, as securities 
of Foster Blodgett as treasurer of the Western and Atlantic 
Railroad, against said A. M. Perkerson, deputy sheriff et al., 
containing substantially the same allegations and the same 
prayer as the preceding bill. The execution sought to be en- 
joined by the second bill was for $25,519 44 and costs. 

The Chancellor refused the injunction prayed for, in the 
following decision : 

“This is an application for an injunction. The case stands 
upon the bill and exhibit. 

“The allegations are substantially these: On the Ist of 
January, 1870, Foster Blodgett gave bond as superintendent 
of the Western and Atlantic Railroad, and complainants and 
others became his sureties. Blodgett entered upon the duties 
of the office, and he continued to be superintendent until the 
office was abolished. At its session, 1871-2, the Legislature 
of the State appointed a committee to investigate the manage- 
ment of the road, and the management of its finances. That 
committee investigated the actings of Blodgett, and allege 
that he has in his hands unaccounted for $23,321 97—a copy 
of the account being exhibited with the bill. It does not ap- 
pear by the account that the sums mentioned are of the sav- 
ings of the road. Nor does it appear to be the true account 
which has been made up, or caused to have been made up, by 
the superintendent, but it ‘is predicated upon defalcation, 
arising, if at all, in embezzlements from said road, and do not 
appear to be the earnings thereof,’ as superintendent Blodg- 
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ett has never sold, at public outery, after advertisement, any 
iron of the road, nor received any of the proceeds of such sales, 
The committee have no authority to make report to the Comp- 
troller General, authorizing him to issue execution against 
Blodgett and his securities. On the 23d day of May, 1872, 
the committee made out the account before mentioned, and 
transmitted it to the Comptroller General of the State, order- 
ing him to issue execution against Blodgett and securities for 
$20,000, (the penalty of the bond,) with twenty per cent. per 
annum from January Ist, 1871. That officer, upon that au- 
thority, on the 29th of May, 1872, issued an execution against 
Blodgett and his securities, for $20,000, and a copy of the 
execution is exhibited. It was placed in the hands of defend- 
ant, who levied it upon the property of complainants. Com- 
plainants presented an affidavit of illegality, which the de- 
fendant returned with notice that he should disregard it, and 
is proceeding to sell. The affidavit of illegality is exhibited 
with the bill. 

“ Do the complainants in this bill make a case that entitles 
them to the interposition of the powers of a Chancellor? 
This is an appeal to the extraordinary powers of the Court, 
and the plaintiffs are bound to make out a case showing a 
clear necessity for its exercise. 

“Tt is important to ascertain what relation Foster Blodgett 
bore to the State. The Western and Atlantic Railroad is the 
property, exclusively, of the State. The superintendent was 
the chief officer. Before entering on his duties, he gave bond 
and security in the sum of $20,000, and the bond was filed 
and recorded in the office of the Comptroller General. He 
had authority to conduct all the operations of the road con- 
nected with its repairs, equipment and management, includ- 
ing its financial affairs; to sue, officially, for any claim due 
the State on account of said road; to see that the books and 
accounts of the road were so kept as, at all times, to show 
accurately its official affairs; to sell useless iron, after thirty 
days’ notice, for cash or credit; to have weekly settlements 


with all fiscal agents of the road for all moneys received by 
Vou. xiv. 22. 
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them. Each agent having funds of the road was required 
to make out, monthly, and sign a statement of his account, 
and any officer or agent failing to pay over funds collected 
by him weekly, or failing to furnish the superintendent with 
a monthly statement was to be dismissed by hinR When 
such dismissal took place, an account was to be had at once 
of all the freight on hand, giving the person dismissed a 
credit therefor, so as to show the amount of his indebtedness. 

“Section 996, Revised Code, is this: ‘As soon as an agent, 
or any other person having funds of the road unaccounted for, 
is in default, and fails to pay over said funds on demand 
made by the superintendent, or by his authority, or shall] 
abscond or conceal himself, or in any other way evade or 
prevent a settlement, said officer shall promptly cause the 
true amount due by such person to be ascertained and trans- 
mit the same to the Comptroller General as earnings of the 
road, stating also the date of the default.’ 

“The bonds of all the officers and agents were to be lodged 
in the Comptroller General’s office. All debtors to the road 
were as debtors to the State or the public, and ‘the remedy of 
the State against the superintendent, the treasurer, auditor 
and other officers and agents, is the same as against tax col- 
lectors or receivers.’ 

“The net proceeds of the road were to be paid monthly 
into the State treasury, and were one of the sources from 
from which the State does or may derive revenue other than 
by taxation. 

‘From this general statement of the various sections of 
the Code which are applicable to the matter of inquiry, I 
may assume, as being incontrovertible, that the superinten- 
dent, as the chief officer of the road, had the general man- 
agement of all its affairs, he had power to receive or collect 
money belonging to it, and when so received, it was his duty 
to pay it to the treasurer, and to have the transaction appear 

on appropriate books, to be kept for that purpose. The books 
-and accounts of the road could not, ‘at all times, show accu- 
rately the fiscal affairs,’ if they failed to disclose an amount 
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of money that might be in the superintendent’s hands. Com- 
plainants undertook, in their bond, that Blodgett should have 
these books kept, and that he should pay into the treasury the 
money that he received. It is conditioned in the bond, as ap- 
pears from the statement of the public officer who is charged 
with its custody, that Blodgett should ‘ well and truly per- 
form all the duties required of him by law, and well, truly 
and faithfully account for all moneys and property that might 
come to his hands, by virtue of his appointment, and do all 
other acts required of him, in said office, according to law 
and the trust reposed in him.’ It is further indisputable, 
that, for a failure to do his duty, the State had the same 
remedy against him, whatever that might be, that it had 
against tax collectors or receivers. That is the express lan- 
guage of the law. The remedy against a tax collector is an 
execution from the Comptroller General against him and his 
sureties for the amount of his default. At this point a ques- 
tion of difficulty arises. How is the Comptroller General to 
be advised of the amount of the superintendent’s indebted- 
ness? As to all the other officers and agents there is no 
trouble. It was the duty of the superintendent to ascertain 
and transmit the amount as prescribed by section 996. But 
that section does not apply to the superintendent. It con- 
templates, on one side, an agent, or any other person, in de- 
fault, failing to pay on demand, or evading or preventing a 
settlement, and, on the other side, the superintendent making 
the demand, and on failure to get a settlement, ascertaining 
the amount and transmitting it to the Comptroller General. 
The superintendent is, in the section, on one side, the collect- 
ing side. He may be taken out of that, but the difficulty 
lies in putting him on the other side. Changing the collect- 
ing agent would not enlarge the meaning and scope of the 
other part of the section, It would remain as before, and if. 
in the beginning, it did not embrace the superintendent, he 
would not then be embraced. 

“T think it is true that the superintendent undertook to 
faithfully account for the public money and property ; that, 
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on his failure to do so, the Comptroller General was required 
to issue an execution for the amount of the default, and that 
there was no express provision of law prescribing the mode 
of informing the Comptroller General of the amount. And 
thus the law stood when the office of superinten®@ent was 
abolished, 

“Tt is better to pause here and look more closely into the 
remedy that the State has, It is precisely that which it has 
against tax collectors or receivers. 

* By section 911 of the Code, ‘if any collector shall fail 
to settle his accounts with the Comptroller General in the 
terms of the law, he shall issue execution against him and 
his sureties for the principal amount, with the penalty and 
costs.’ Section 914 is in these words: ‘ Executions so issued 
shall not be suspended or delayed by any judicial interference 
with them, but the Governor may suspend the collection not 
longer than the next meeting of the General Assembly.’ 

“ This remedy against the superintendent is an execution 
from the Comptroller General’s office against him and his 
sureties, and when so issued, it cannot be suspended or de- 
layed by any judicial interference with it, but the Governor 
may suspend it. Such an execution has been issued in this 
case, and this bill is filed to interfere with and suspend it. 

“ When the execution is issued by the Comptroller General, 
and shows on its face jurisdiction of the person and subject 
matter, has a Judge the power to look into it and determine 
whether it shall or shall not proceed? If it issues or is pro- 
ceeding wrongfully, but is, nevertheless, within the jurisdic- 
tion, can the judiciary interfere with it, and suspend or delay 
it? Is the Executive alone entrusted with that power? The 
complaint in this case is not that the Comptroller General 
had not jurisdiction of Blodgett and his sureties, and of the 
subject matter, but that he was moved to the exercise of the 
jurisdiction improperly. 

“Tt is a principle pervading our system that the State in 
the collection of its revenue cannot, as a rule, be interfered 
with, It is the duty of the collectors, without judgment or 
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trial, to issue executions against defaulting tax-payers, and 
section 3618 of the Code reads as follows: ‘No replevin 
shall Jie, nor any judicial interference be had, in any levy or 
distress for taxes under the provisions of this Code, but the 
party injared shall be left to his proper remedy in any Court 
of law having jurisdiction thereof.’ To force the money 
from the pocket of the tax-payer, the collector is armed with 
the power of a process to collect, which, in the language of 
Judge NisBET, is the highest, in its direct efficacy, known to 
the usage of constitutional government. With the collection 
of this revenue there can be no judicial interference, from 
the making of the demand of the tax-payer until it goes 
into the State treasury. If the citizen fails to pay, the col- 
lector makes him do so; if the collector fails to pay it over 
after he gets it over, the Comptroller General makes him and 
his securities do so. It is not because the money arises di- 
rectly from taxation; there is no peculiar charm in the word 
taxes, it is because it isa part of the revenue of the State. 
The principle applies to the public revenue, no matter from 
what source it arises. 

“This statute, on its face, contemplates a case in which 
wrong may be done to the individual against whom the pro- 
cess runs. It says that the process shall go on, shall do its 
work without interference, and ‘the party injured shall be 
left to his proper remedy in any Court of law,’ etc. Judge 
NisBeET, in Gledney vs. Deavors, 8 Georgia Reports, 484, in 
speaking of the lien of taxes on property, says: ‘The State 
must have her revenue at all hazards, hence these various 
stringent provisions of the law to restrain judgment. Prompt 
collection is as necessary asa lien. * * * * ‘To collect 
her taxes, the State turns, with uncontrollable power, directly 
and instantaneously upon the property; and if, in the exer- 
cise of this stern but necessary attribute of sovereignty, the 
citizen is injured, his only redress is to petition to the Legis- 
ture.” In Eve vs. the State, 21st Georgia Reports, the Su- 
preme Court, by Judge BENNING, says: ‘ Whether a claim 
for taxes is to be exacted or not, is a question everywhere, so 
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far as I know, for the Executive, not for the judiciary. If 
the Executive exacts the claim and collects the money and 
it turns out that the claim was unfounded, the government 
itself gives redress—sometimes provides a mode by which 
redress may be obtained through the Courts, In every case, 
however, the money claimed or tax has first to be paid. If 
this is not uuiversally true it certainly is generally true.’ 

“But suppose, although it should appear, as it does in 
this case, that the Comptroller General has jurisdiction of 
the person and subject-matter, still the Courts can interfere 
with the execution, and determine whether that officer pro- 
ceeded regularly to the exercise of the jurisdiction, that is, 
that he ascertained the amount in the proper manner. It 
must be remembered that no complaint is made that the 
amount ¢laimed is not due from Blodgett. That is not de- 
nied in the bill. There is no direct, unequivocal denial of 
the indebtedness in the affidavit of illegality. Then did the 
Comptroller General ascertain the amount ina legal manner? 

“Execution has been issued. It recites that it is done on 
the authority of a statement of Blodgett’s account, ascertain- 
ed and made out by a committee of the Legislature. Com- 
plainants in that bill allege a want of authority on the part 
of the committee to ascertain and report the state of the su- 
perintendent’s account. One of the resolutions passed by 
the Legislature is in these words: 

“ Resolved, etc., That the committee appointed to investi- 
gate the management of the Western and Atlantic Railroad 
be directed to ascertain and state the accounts of the agents 
and other persons dealing with the Western and Atlantic 
Railroad and compel settlement of the same, and upon an 
amount being ascertained as due the Western and Atlantic 
Railroad, the State Treasurer be authorized to receive and 
receipt for the same.’ 

“That committee states an account containing seven items 
in this manner: 

“Mr, Foster Blodgett, superintendent of the Western and 
Atlantic Railroad, for the year 1870, debtor to the State of 
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Georgia, 1870, June 3d, to amount collected of the Scofield 
Rolling Mill Company, on aecount of old iron sold them be- 
longing to the Western and Atlantic Railroad. 

“Five of them are of a similar character, differing only 
in amount. Another is for amount collected of the Post 
Office Department, United States; and the remaining item 
is ‘to amount received of I. P. Harris, Treasurer, etc., of 
the funds belonging to the Western and Atlantic Railroad, 
on pass bill seventy-one, July 1870, in the name of J. C. 
Smith.’ 

“They transmit this account to the Comptroller General 
of the State, and certify, ‘it is ascertained by the committee 
of the General Assembly, etc. ; that there was due on the 1st 
day of January, 1871, and is yet due the State of Georgia from 
Foster Blodgett, superintendent of the Western and Atlantic 
Railroad, for the year 1870, of the funds of said Western 
and Atlantic Railroad, in his hands unaccounted for, the sum 
of $23,331 67,’ on the foregoing statement of account ; that 
said sum was received by the said Foster Blodgett, as super- 
intendent aforesaid, during the year 1870; that said Foster 
Blodgett absconds and prevents a settlement of said indebt- 
edness. This statement of indebtedness is hereby transmit- 
ed to the Comptroller General that execution issue, according 
to the statute in such case provided, ete.’ 

“The resolution required two things of the committee : 
They were first to ascertain the state of the accounts of agents 
and other persons dealing with the road, and second, to com- 
pel settlement of the amonnt ascertained to be due. How 
were they to ascertain the state of the accounts, and in what 
manner were they to compel settlement ? 

“ Accounts were to be kept on the books of the road—the 
law required that. It does not appear from this bill that 
the committee changed a figure on those books, or that they 
heard a word of testimony other than that furnished by the 
books and papers of the road. It is argued that they did. 
It is said by counsel that ex parte examinations of witnesses 
were had, and that hearsay testimony and unauthorized opin- 
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ions were received and acted upon by the committee. It 
is not for me to inquire what effect, if any, such allegation, 
had it been made, would have had. It has not been made. 
There is no intimation in the bill of how the committee ascer- 
tains the amount, The presumption of law is that it was 
done rightly and properly, and nothing whatever is alleged 
to the contrary. The certificate and account disclose nothing 
more than an ordinary account of a business tranaction. There 
is on the face of these papers no other appearance of fraud than 
that which may exist in law where one person withholds the 
money of another. 

“How were they to compel settlement? By legal pro- 
cess. Just such means as the law had provided, they were 
to adopt. They could resort to the Comptroller General’s 
execution or to suit on the official bond. By the Code, 
section 943, the bond of the collector is not to be sued un- 
less some emergency should make it necessary. The execu- 
tion is the usual remedy and must be employed, unless some 
emergency makes it necessary to resort to suit on the bond. 

“Tt is said that this isa hard ease, and that by suffering 
this process to run its course, it may do great injustice to 
complainants. 

“The remedy is a severe one, but every citizen of Georgia 
since the year 1804 has been subject to it. That it is for a 
large amount, does not affect the principle. ‘The remedy lies 
with the Executive. 

“Complainants have failed in the bill to make a case that 
entitles them to an injunction.” To which ruling plaintiffs 
in error excepted, and now assign the same as error. 


B. H. Hitt & Sons; D. F. & W. R. HammMonp; Popr 
& Brown; A. B. CuLBerson; GARTRELL & STEPHENS; 
PrepLes & HowEL.t, for plaintiffs in error, submitted the 


following brief: 
I. 


1. The resolutions organizing the Western and Atlantic 
Railroad committee, and defining its duties, did not empower 
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the committee to adjust the account of the superintendent ; 
the first one is confined to the investigation of “frauds and 
embezzlements,” etc., and the second one only authorizes the 
committee to adjust the accounts of “agents and other per- 
sons dealing with the road:” Acts 1871-2, pages 257, 329. 
(a) The terms, “agents and other persons dealing with the 
road,” do not include the superintendent, because such is not 
the ordinary meaning of the language used: Code, sec. 4; 
and see Code, sec. 997; Acts 1858, p. 623; Acts 1871-2, p. 
253. (b) And because the superior (superintendent) is not 
included in the inferior (agent:) 1 Blackstone’s Com., 88; 5 
Comyn’s Digest, 328, 331. (c) And because, this being a 
proceeding in derogation of common right, every act making 
part of the system must be strictly construed: 31 Ga., 700, 
710; Potter’s Dwarris, 146; 18 Ga., 340; 7 Ga., 514, 515; 
1 Brock., 520; 5 McLeon, 185; 2 Wh., 203; 4 Wh., 241; 
10 Peters, 524, 525-6-7 ; 2 Dallas, 316; 4 Hill’s N. Y., 76; 
10 Modem, 283; 9 Bac. Abr., 250; 16 Ga., 111; 33 Ga., 
612; 2 Brock., 448, 480, 484. 

2. It was not in the power of the Legislature to organize 
a committee with authority to state an account against the 
superintendent for proceeds of iron at private sale, without 
advertisement. (a) Old iron must be advertised and sold at 
public outcry, and if note is taken, it must be deposited with 
the treasurer: Code, 1008, 1009. (6) Therefore, Blodgett, 
in selling iron at private sale, without advertisement, acted 
without authority, and was a tort feaser; to ascertain these 
facts and pronounce the judgment of law upon the same isa 
judicial question, and not a mere ministerial duty: 34 IIl., 
362, 363 ; 2 Brock., 476, 480, 485, 486 ; 21 Wend., 218; 3 N. 
Y., 407 ; Cooly on Lim., 90, 91,410. (c) But this legislative 
committee, not being of the judicial department, cannot per- 
form any judicial function; it can only perform ministerial 
acts: Code, sec. 5106. 

3. Again, if this legislative committee has power to gdjust 
the superintendent’s accounts, and compel payment of the 
same, it must proceed according to the usual modes unless 
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=~ . . . 
expressly authorized to resort to extraordiuary remedies for 
reasons already given. 


II. 


1. Is the account on which this execution issued the kind 
of a claim for which it was designed to use the process of the 
Comptroller General? It is not, for the following reasons: 
(a) It is not for “frauds of the road unaccounted for:” Code 
907. (5) Nor is it for the “earnings of the road:” Code 
1008-9. (c) Nor is it for moneys in the hands of a duly 
appointed financial agent of the road, or a designated depos- 
itory of the funds of the road: 2 Brock, 480-484. (d) This 
process is designed to be used only against officers or agents 
of the kind above enumerated for balances appearing in cash 
on the face of the books, that can be stated by a mere minis- 
terial officer or clerk: 2 Brock., 484; 5 Ga., 193; Code, 
907, 911. 

2. The law under which this execution pretends to pro- 
ceed cannot be strictly pursued, and therefore the summary 
remedy cannot be used: Code 996; 9 Ga., 187. 

3. But the Code does not give a summary remedy against 
the sureties of the superintendent in any case. When an ex- 
ecution issues summarily against a tax collector it issues also 
against his sureties; but when it issues against a tax receiver 
the sureties are not included. The section providing for a 
summary remedy against the superintendent, auditor, treas- 
urer, ete., of the Western and Atlantic Railroad does not at- 
tempt to subject the sureties of these officers to the same pro- 
cess: Code 907, 911,991; 2 Brock, 481-2; 21 Ga., 55, 56. 

4, By the rule of strict construction we are forced to adopt 
interpretation of the statute which would restrict rather than 
extend the language used. 

5. But if this kind of remedy was ever authorized against 
the superintendent and his sureties, it cannot be employed 
now,, because recent legislation was intended to substitute new 
modes of proceeding entirely: Acts 1871-2; pages 72, 77, 
253, 256-7, 329. If this was not the legislative purpose, 











ATLANTA, JULY TERM, 1872. 339 


Scofield et al. vs. Perkerson e¢ al. 






these recent Acts show that the Legislature considered the 
summary execution inapplicable to any but plain accounts. 
ITI. 
Have complainants the right to resist this summary reme- 
dy by illegality or bill? They have for the following rea- 
Sons: 














1. This is not a claim for taxes, nor in the nature of such 
a claim (nor for funds in the hands of a duly appointed finan- 
cial agent.) The defense is not denied by the Code, section 
3618. 

2. Section 914 of the Code does not attempt to deny the 
right of judicial interference to any execution except those 
issued under sections 907 and 911. So that if section 991 or 
any other law really authorizes this summary remedy against 
the superintendent and his sureties, it does not undertake to 
deny the usual defense given by law in other cases against 
executions issuing or proceeding illegally: Code 914, 907, 
911, 915, 991; 3 Mason, 331. 

3. But if the law did undertake to deny complainants a 
hearing in this case before a sale of their property, it would 
be unconstitutional, because: (a) ‘‘No person shall be de- 
prived of life, liberty or property, except by due process of 
law:” Code 5078; Cooly on Lim., 353; 4 Wh., 244; 1 
Kent’s Com., 620-1, note; Sedgwick on C. and L. L., 5387- 
8-9. (6) “The right of trial by jury, except where it is oth- 
erwise provided in the Constitution, shall remain inviolate :” 
Code 5207, 5174; 5 Ga., 193. (ce) “ Legislative Acts in vio- 
dation of this Constitution, or the Constitution of the Uni- 
ted States, are void, and the judiciary shall so declare them :” 
Cude 5107; 27 Ga., 357-8; 42 Ga., 424, 428. 

4. Even in cases of distress for taxes the Courts always 
had the right to interfere, unless, (a) The proceeding was 
under the Act of 1804, or under the Code: Code 3618; 27 
Ga., 357; 42 Ga., 428; (b) and for taxes exclusively ; same 
authorities and Cooly on Lim., 487-89, 490 ; (c) and under a 
law authorizing the proceeding ; 27 Ga., 357-8 ; 42 Ga., 428. 
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Conclusions. The Court below should have granted the 
injunction if either of the following positions is true: 

1. If the legislative committee either were not or could not 
be authorized to adjudicate a claim like the one in question. 

2. Or if the statute did not originally authorize this sum- 
mary remedy against the sureties of a superintendent, or if 
the law to that effect has been repealed. 

3. Or if the right of trial by jury either has not been, or 
could not be, denied by the Legislature in a case like this. 


N. J. Hammonp, Attorney General; J. T. GLENN, Solic- 
itor General, for defendants, argued as follows: 

Bonds of superintendent and treasurer of Western and At- 
lantic Railroad are deposited with Comptroller General: R. 
Code, secs. 973, 984. 

The Comptroller must “audit the accounts of all agents 
disbursing public money :” R. Code, sec. 94, p. 13; and “col- 
lect all evidences of debt due to the State from any other 
source than taxes:” R. Code, sec. 94, p. 9. His means of 
collection is a fi. fa.: Sec. 94, p. 6 and 8; sec. 911 (T. C.) 
and 991, (W. & A. R. R.) 

Distress was common law remedy for a “debt due to the 
Crown :” Black. Com., 14; Bacon’s Abridg.; Distress G., 
Comyn’s Dig.; Distress,(D.7.) Recognized by sec. 4 of Act 
of 1823: Cobb’s N. Dig., 1025. 

The revenue of the State comes from the Western and At- 
lantic Railroad earnings: Code, sec. 994, p. 1; and from “ the 
use by individuals of any other property of the State:” Sec. 
94, p. 5. Revenue defined: Yancey vs. The N. M. Manuf’g 
Co., 33 Ga. R., 624. Revenue from the Western and Atlan- 
tic Railroad put on footing with taxes: The State vs. Dixon, 
38 Ga. R., 171. 

There can be no judicial interference with the collection of 
the public revenue. No replevin “ for goods seized for a debt 
to the king, without command of the king, or of the Barons 
of the Exchequer:” 7 Comyn’s Dig., Replevin D. It was 
prohibited where county fund (“ public fund”) was in hands 
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of Judge of Inferior Court: Tift et al. vs. Griffin, (Act 1796,) 
5 Ga. R., 188, 189,192; Eve vs. The State, 21 Ga. R., 50, 
51, 58, 59; (Act of 1804,) fi. fa. by Comptroller vs. T. C. 
securities. 

Yancey vs. The N. M. Manuf’g Co., 33 Ga. R., 622, tax 
for indigent widows and orphans of soldiers: R. Code, sees, 
991, 914, 3618; see, also, 27 Ga. R., 354; 40th, 133; 42d, 
424, 428. Tax receiver’s liability: Sec. 907, 922, 913, 914, 
915, 916, 943. 

The construction of section 991, ete., Revised Code, should 
be controlled by the Act of 1858, of which they are the cod- 
ification : See Acts of 1858; R. Code, secs. 914, 3618. 

By that Act the construction is “liberal,” and so it has 
ever been to effect the object of collecting public revenue. 
In Doe, ex dem., Gledney et al. vs. Deavors, 11 Ga. R., 84-5, 
“distress,” in Act of 1804, construed to mean “ execution.” 

In Eve vs. The State, 21 Georgia Reports, 50, see the con- 
struction. The 16th and 24th sections of the Act of 1804 
authorized the Treasurer of the State to issue fi. fa. against 
tax collectors: Cobb’s Dig., 1052. The Comptroller General 
was held competent to issue this fi. fa. by considering the 3d 
section of the Act of 1823, (Cobb’s N. Dig., 1025,) as amend- 
ing said section of Act of 1804. The 24th section of Act of 
1804 authorized fi. fa. against collector, but was held to cover 
his securities also by construction: Eve vs. The State, 21 Ga. 
R., 50. The Act of 1804 forbade judicial interference with 
taxes levied under that Act. By construction, it has been ap- 
plied to all subsequent tax Acts ; summary remedy is a neces- 
sity: Tift et al. vs. Griffin, 5 Ga. R., 190, 191; Doe, ex dem., 
Gledney vs. Deavors, 8 Ga. R., 484; 11 Ga. R., 81-2; Yan- 
cey vs. The N. Manuf’g Co., 33 Ga. R., 623. Can the ju- 
diciary interfere with the collection of taxes levied since the 
Code, because the Code only forbids interference with “taxes 
under the provisions of this Code:” Sec. 3618; see 27 Ga., 
359; 11 Ga, R., 219. 

It is not unconstitutional to allow this summary remedy 
without a judgment. It was without jury before Constitu- 
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tion of 1798: Tift vs. Griffin, 5 Ga. R., 189-190. So it has 
ever been. The new Constitution, Art. 5, sec. 13, p. 1, 
says—“ The right of trial by jury * * * shall remain invio- 
late:” 33 Ga., 622; 21 Ibid., 50. 

The officers of the Western and Atlantic Railroad being 
abolished by Act of 1871, it was the Comptroller’s duty to 
collect all dues to it. See citations ante. His mode of col- 
lection is by fi. fa. In issuing that he acts ministerially 
only: 5 Ga. R., 193, Tift vs. Griffin; 11 Ga. R., 217; Bas- 
sett vs. the Governor, 29th, 157; Justices Inferior Court vs. 
Hunt et al. 

However, he finds out the fact that a public officer is a 
defaulter, the Comptroller must issue fi. fa. The resolu- 
tions appointing the committee on the Western and Atlantic 
Railroad make them, in lieu of the superintendent, the proper 
authority to audit accounts and “ compel settlements.” See 
Acts of 1871-’72, 257 and 329 Rev. Code, sec. 975, pts. 7, 
11, 15. ‘ 

The State directly has no other remedy; she cannot wait 
slow process of suit: She may use all remedies; they are 
but cumulative: Doe ex dem., Gledney vs. Deavors, 8 Ga. 
R., 483. 


MonTGoMERY, Judge. 


1. On December 14th, 1871, the Legislature abolished the 
offices of the Western and Atlantic Railroad. Before their ab- 
olition, as soon as an agent or any other person having funds 
of the road unaccounted for was in default, and failed to pay 
over said fundson demand, made by the superintendent or by 
his authority, or absconded, or concealed himself, or in any 
other way evaded or prevented a settlement, it became the 
duty of the superintendent promptly to cause the true amount 
due by such person to be ascertained, and transmit the same 
to the Comptroller General as earnings of the road, stating 
also the date of the default: Code, sec. 996. The duty of the 
Comptroller General is then pointed out by section 991. He 





ATLANTA, JULY TERM, 1872. 343 


Scofield e¢ al. vs. Perkerson et al. 


is to issue execution against the defaulter and his sureties, as 
in case of a defaulting tax collector, etc. It will be perceiv- 
ed by an examination of the sections referred to, and others 
upon the same subject-matter, that there is no provision made 
for a report to the Comptroller General of any default by 
the superintendent himself, and yet section 991 makes it the 
duty of the Comptroller General to issue execution against 
the superintendent and his sureties in case of his default, as 
he must do against any inferior defaulting officer upon report 
made by the superintendent. Wherea duty is imposed upon 
an officer to be performed upon the happening of a contin- 
gency, and no mode is pointed out whereby he is to be offici- 
ally informed that the contingency has happened, it necessa- 
rily isa part of the duty required of him to ascertain the 
happening of the contingency. for himself. Hence, before 
the Act abolishing the offices of the Western and Atlantic 
Railroad, upon default made by the superintendent, it be- 
came the duty of the Comptroller General to ascertain the 
amount for which he was a defaulter and issue execution 
therefor. The abolition of the office of superintendent ex- 
tended this duty of the Comptroller to all defaulting officers 
of the road. This being his duty, and no custodian of the 
books of the road being specially provided by law, they 
naturally fel] into his hands, where all other revenue accounts 
due to the State are kept: Code sec. 94, p. 9, sec. 95, p. 6. 
2. It is insisted that the Legislature had no authority to 
constitute a committee of their own body a Court to try and 
determine ex parte the liability of the principal of the com- 
plainants, and to cause execution to issue against said prin- 
cipal and his sureties. Conceding this to be true, it is clearly 
competent for the Legislature to appoint a committee of their 
body as ministerial agents to audit and state the accounts of 
the officers of the Western and Atlantic Railroad, and to 
report the result of their investigations to the Legislature. 
When they do this, and the committee proceed with the 
investigation and ascertain to their own satisfaction that 
there has been default, while it may be true that they have 
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no power to compel the Comptroller General to issue execu- 
tion fur the amount found to be due by the defaulting officer, 
yet if they transmit the result of their investigations to the 
Comptroller General, and he chooses to adopt it as his own 
after verifying it by the books of the Western and Atlantic 
Railroad, he does exactly what he is by law required to do, 
in issuing the execution against the officers found in default 
and his sureties. For aught that appears, that is what has 
been done in this case, and the Courts will not presume any 
irregularity where the case made does not show any to exist. 
The jurisdiction of person and subject matter by the Comp- 
troller General cannot be seriously questioned: Acts of 1858; 
Code 991, 911, 907, 943. 

If then the Comptroller acted within his jurisdiction, as 
set forth in the legislative Acts referred to, there can be no 
judicial interference : Code, 3618, 914. The appeal is to the 
Governor: Jbid., 914. But it is said the surety is deprived 
of his constitutional right to trial by jury. The Constitu- 
tion only provides that the trial by jury shall “ remain in- 
violate;” 7%. e., remain as it existed before the adoption of the 
Constitution. As early as December 22d, 1791, it was en- 
acted that ‘no replevin shall lie, or other judicial interfer- 
ence be had in any levy or distrain for taxes under this law, 
but that the party injured be left to his proper remedy ina 
Court of law:” Mar. and Crawford’s Dig. 497. And the 
same Act for the first time provides for the issuing of execu- 
tion by the Treasurer (now Comptroller General) against 
defaulting tax collectors and their sureties. These provisions 
have been retained upon the statute book from that day to 
this. What was the proximate cause of a denial of judicial 
interference has been lost by the lapse of time. The sureties 
of officers against whom these summary remedies are pro- 
vided must be held to have contracted in reference to the 
law. Hence, this claim toa right to trial by jury cannot 
avail them. 

Thus far I have considered the case made by the record. 
The case made in the argument was a very different one. It 
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is said that the books of the Western and Atlantic Railroad 
do not show the balances against the superintendent and 
treasurer for which the executions are issued by the Comp- 
troller General; that the amounts were arrived at by an ex 
parte examination of witnesses, without any opportunity to 
the parties whose interests are affected to cross-examine or to 
offer counter-evidence. If the record made this case, I 
(speaking for myself) should have serious difficulty in assent- 
ing to an affirmance of the judgment. This Court has de- 
cided that the Comptroller General in issuing’ executions of 
the character of those under consideration acts ministerially 
only: Tift et al., vs. Griffin, 5 Ga., 185, The Court say he 
“has no judicial functions in this regard. There is no issue 
to try, there is no judgment to be pronounced. As auditors— 
and the Court underscore the word—it is their business to 
ascertain the amount due, and then to issue execution.” 

If the statement in the argument of the case at bar be 
true, the action of the committee, or the Comptroller, has 
been very like a judicial act. ‘To permit these summary pro- 
ceedings in contested cases would be to place in the hands of 
the Comptroller General a very oppressive engine. It at 
once transforms him into a judicial officer, with power to 
hear ex parte accusations against any financial agent of the 
State and his sureties, and to pronounce a judgment from 
which there is no relief except in the clemency of the Gov- 
ernor and an Act of the Legislature. Chief Justice Marshall 
has well said, in discussing a similar revenue law of the 
United States, “I will not attempt to detail the severities 
and the oppression which may follow ia the train of this law, 
if executed in contested cases. They have been brought into 
full view by counsel in their arguments, and I will not again 
present them. It may be said with confidence that the Leg- 
islature has not passed any Act which ought, in its construc- 
tion, to be more strictly confined to its letter :” ex parte Ran- 
dolph, 2 Brock., 480. Again, he says in the same case, “ If 
we take into consideration the character and operation of the 


Act, the extreme severity of its provisions, that it departs 
Vou. xivi. 23. 
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entirely from the ordinary course of judicial proceeding and 
prescibes an extreme remedy, which is placed under the 
absolute control of a mere ministerial officer, that in such a case 
the ancient established rule is in favor of a strict construc- 
tion ; my own judgment is satisfied that this is the true con- 
struction.” 

Let it be borne in mind, that—again to paraphrase Judge 
Marshall—it is not the responsibility of these complainants 
to the State, but their liability to this particular process, 
which is the stibject of inquiry. The Legislature might very 
reasonably make a distinction, when giving this summary 
process, between an officer, whose whole liability ought to 
appear on the books of the Western and Atlantic Railroad, 
and an agent, whose liability is to be ascertained by extrinsic 
evidence. “ But it is enough for me,” adds Judge Marshall, 
“that the law, in my judgment, makes the distinction :” Jbid., 
484. In interpreting the language of the Act, Judge Mar- 
shall says: ‘“‘ The second section of the Act requires that the 
account stated by order of the first Comptroller of the treas- 
ury ‘shall exhibit truly the amount due to the United States.’ 
For what purpose was the word truly introduced? Surely 
not to prohibit the officers of the government from exhibit- 
ing an account known to be erroneous. Congress could not 
suspect such an atrocity. Its introduction, then, indicates the 
idea that this summary process was to be used only when the 
true amount was certainly known to the department; when 
the sum of money debited to the officer appeared certain, and 
either no credits were claimed, or none about which a con- 
troversy existed,”—note the similarity of our Code—“ said 
officer (superintendent) shall promptly cause the true amount 
due by such person to be ascertained, and transmit the same 
to the Comptroller General,” ete. How ascertained? By 
the examination of witnesses ex parte? I think not. An 
examination of the duties of the Comptroller General, as set 
forth in the Code, will, I think, sustain this position. See 
the Code, from section 92 to 105, both inclusive. Among 
other things, he is to report, annually, to the Governor, “a 
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statement of the accounts of all officers and agents disbursing 
public money * * * and the several sums for which they 
are in default.” How is he to ascertain how much they are 
in default? By summoning witnesses and subjecting them 
to an ex parte examination? What form of subpoena would 
he issue to compel their appearance, and what punishment 
inflict for disobedience to the writ? What officer would 
serve his processes, and execute his orders of punishment for 
contempt? What oath would he administer to the witnesses, 
and how could they be found guilty of perjury if they swore 
falsely? At best, they could only be convicted of false swear- 
ing, and if so convicted, what redress has the victim. Sec- 
tion 4400 of the Code applies only to perjury. Surely the 
Comptroller General cannot go beyond the proper books of 
account to ascertain how much is due by a defaulting officer, 
in order to issue his summary process against him to collect 
the amount. 

I am more inclined to think this is a correct interpretation 
of the law, from the fact that the denial of judicial inter- 
ference is an anomaly known only, so far as I have been able 
to ascertain, to the law of our own State. Certainly it has 
no warrant in the common law. By the law of England, an 
extent (or execution) issued in a summary manner against a 
defaulting fiscal agent of the crown, but he could always in- 
voke the protection of the Court of Exchequer to try before 
a jury the truth of his alleged indebtment, if he denied it. 
Mr. Tidd, in his work on practice, (2d volume, 1072-3,) 
says: “ Having shown the different modes of proceeding for 
the recovery of debts at the instance or for the benefit of the 
crown or its debtor, it will next be proper to state the means 
of resisting such proceedings, either by the defendant or a 
third person. These means are first by motion or application 
to the Court to set aside the extent and proceedings under it, 
or for other purposes ; secondly, by petition of right ; thirdly, 
by monstrans de droit; fourthly, by traverse of office; and 
fifthly, by demurrer. Motions to set aside extents are of two 
kinds: first, on account of some defect apparent on the face 
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of the proceedings ; and secondly, on the ground of some ob- 
jection which does not appear thereon, but must be verified 
by affidavit. * * * If the motion be decided against the 
claimant, he may still plead. * * * Pleas to extents are 
either by the defendant, or party against whom the extents 
issued, or by third persons ; and they are of two kinds: first, 
pleas which go in denial or discharge of the debt, and which 
can be pleaded only by the defendant, or those claiming under 
him; and secondly, pleas which do not go to the denial or 
discharge of the debt, but are pleaded to the extent by third 
persons, who claim the goods, ete., which have been seized as 
the defendant’s, and which pleas go to the property of the 
goads, ete., seized under the extent:” 2 Tidd’s Pr., 1077. 
In other words, to use our own legal parlance, the defendant 
may file an affidavit of illegality, or a third person may put 
inaclaim. If the defendant pleads he is not indebted, “he 
may give in evidence any matter in denial or discharge of 
the debt :” bid. 

It is true there could be no replevin of the property seized 
by the levying officer, but that is a very different matter from 
allowing the party to come in and put in a defense if he had 
any; ina word, to invoke judicial interference. This was 
always allowed, and in cases where it was sought to charge 
the sureties upon the bond of a fiscal agent the practice was 
to issue a scire facias, calling upon them to show cause why 
an extent should not issue: Foster’s Writ of Scire Facias, 
330, (73 vol. Law Lib.) And even as against the principal 
a scire facias issued unless an affidavit of danger of loss of 
the debt was made on behalf of the crown: Ibid., 335; see 
Bingham on Executions, 228 (13 L. L.) Notwithstanding 
all these delays in the collection of the British revenue, and 
which have existed time out of mind, we hear of no serious 
detriment to the English government arising therefrom. Is 
not this the reason usually given for our statutory prohibition 
of judicial interference, that the State cannot afford to be de- 
layed in the collection of her revenue more fanciful than 
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real? No great number of her fiscal against will be likely 
to become defaulters at once. 

Inasmuch, then, as the prohibition of judicial interference 
seems to be peculiar to our own State, having no foundation 
in the common law and resting upon no reason satisfactory 
to my mind in the extended application which is asked for 
it, I am not disposed to go beyond what seems to me to be 
the intent of the Legislature, to-wit: that it should be con- 
fined to executions issued for the debts of fiscal officers as 
they appear from the books in which their accounts are kept. 

It is true, that since the decision in this case was rendered 
in accordance with the views here thrown out, and then orally 
pronounced from the bench, the bills in these cases were 
amended and the allegation made that the executions issued 
were not founded on the book accounts of the Western and 
Atlantic Railroad, but on the ex parte testimony of witnesses 
and the cases again brought before this Court, at the present 
term, on demurrer to the bills—at which time I did not 
preside—and the Court held the executions properly issued. 
With due deference to the able Judges, who presided on that 
latter occasion, I cannot yield my convictions. 

3. It only remains to add that if these executions were 
issued by the Comptroller General upon examination of the 
accounts of the principal of the complainants, as we must 
assume in the aspect in which the case presents itself before 
us, there can be no judicial interference for any reason, and 
therefore the reasons alleged for the interference are insuf- 
ficient. 

Judgment affirmed. 
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[Judges McCay and Montgomery being disqualified from presiding 
in the two following cases, the fact was certified to the Governor, who 
commissioned the Honorable C. D. McCutchen and the Honorable Hugh 
Buchanan, Judges of the Superior Court, pro hac vice, Judges of the 
Supreme Court. ] 


L. ScorreLp eé al., plaintiffs in error, vs. A. M. PERKER- 
SON, deputy sheriff, defendant in error. 


Martin J. Hinton et al., plaintiffs in error, vs. A. M. Per- 
KERSON, deputy sheriff, e¢ al., defendants in error. 


1. The issuing of executions by the Comptroller General, to collect the 
public revenue due to the State, is the act of the Executive depart- 
ment of the Government; and the Courts have no power to prescribe 
the kind or sufficiency of the evidence which shall be necessary to au- 
thorize the process of execution to issue against defaulting officers or 
agents, or to restrain that department in pursuing this course. (R.) 

2. The remedy against the superintendent and the other officers of the 
Western and Atlantic Railroad is the same as against tax collectors 
and receivers. (R.) 


Injunction. Execution against public officer. Judicial 
interference. Constitutionallaw. Taxes. Before Judge Hop- 
Kins. Fulton County. At Chambers. October 14th, 1872. 


These cases were argued together. The allegations con- 
tained in the bills as originally filed will be found substan- 
tially set forth in the report of the two preceding cases. 
The decision of the Chancellor, refusing the injunctions upon 
the bills as originally presented to him, having been affirmed 
by the Supreme Court, amendments and an affidavit were 
filed in each case and second applications made for injunction. 

The bill filed by Lewis Scofield and Varney A. Gaskill 
was amended substantially as follows, to-wit : 

Complainants aver that the Committee of the Legislature 
upon the management and government of the Western and 
Atlantic Railroad, in making their investigation, heard testi- 
mony ex parte; that Foster Blodgett and his securities were 
not present nor invited to be present ; that they did not know 





ATLANTA, JULY TERM, 1872. 351 


Scofield et al. vs. Perkerson e¢ al. 





when many of the witnesses would be examined, and had no 
opportunity either in person or by counsel to be present and 
cross-examine the witnesses sworn before the committee ; 
that they had no opportunity to rebut or to explain the evi- 
dence of the witnesses sworn, nor to impeach them, some of 
whom complainants aver, could have been successfully im- 
peached ; that said committee, sitting in their rooms at the 
capitol, sent for such persons as they wanted and asked them 
such questions as they pleased; that they did not proceed 
upon a full and fair investigation, but condemned said Blod- 
gett and his sureties to pay the sum stated in their account, 
certified to the Comptroller General without a hearing ; that 
when said committee certified to the Comptroller General 
the account aforesaid and directed said officer to issue execu- 
tion, there was no investigation nor examination by the 
Comptroller General into the truth of the matters stated in 
said committee’s report; that said report was not verified by 
the books and records in the office of the Comptroller Gen- 
eral, nor by any other books or records whatsoever ; that the 
Comptroller General did not know or pretend to know 
whether said report was in any respect true; that he had no 
opinion and formed no judgment thereon ; that he did not 
satisfy himself of the correctness of the committee’s report 
by inspection of the books and accounts of the Western and 
Atlantic Railroad; that he did not mean to, and did not, in 
fact, adopt it as his own; that he did not cause the true 
amount due by the said superintendent to be ascertained from 
said books as required by law; that, on the contrary, said 
Comptroller General, when asked to issue said execution, 
hesitated, and at first determined not to issue any execution 
unless directed to do so by his Excellency the Governor, 
and called at the office of the Governor for orders, and find- 
ing the Governor absent, he was assured by one of the Sec- 
retaries in the Executive office that an order would be issued 
by the Governor on his return; that the Comptroller Gen- 
eral consulted the Attorney General of the State before 
issuing the execution, and asked to be informed if it was 
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his right or duty to issue it upon the report of said commit- 
tee alone, and that the Attorney General being very much 
engaged, and not having time to investigate the question 
fully, told the Comptroller General to issue the execution, 
and that if there were any objections to it the defendants in 
fi. fa. might present their objections thereafter. 

Complainants further aver that the Comptroller General, 
after yielding his doubts and scruples as to the issuing of the 
said execution, refused to issue the same upon his own know- 
ledge, judgment or investigation, but desiring that it should 
appear (as the truth was) to be issued upon the report of the 
committee, he required that the execution should recite the 
report of said committee as the authority for the same; that 
it was the distinct purpose of the Comptroller General in 
making*said recitals, in his exeeution, to disclaim all inten- 
tion, purpose or pretext of acting upon his own judgment, or 
after making any investigation whatever. 

Complainants further aver that the items making up the 
account certified by the committee to the Comptroller Gen- 
eral do not appear on the books, records or papers of the 
Western and Atlantic Railroad, nor of the Comptroller Gen- 
eral’s office, but were made up from ex parte, oral and written 
testimony, and that in arriving at said items said committee 
heard evidence, and found facts therefrom and pronounced 
judgment thereon as a Court, with the exception that com- 
plainants and their principal were not present, nor allowed 
to be present, nor their side of the case heard, all of which 
acts and doings of said committee were illegal and void so 
far as the same were used as the foundation of an execution 
against complainants. 

Complainants aver that the principal item in said account, 
to-wit: the item of $15,000 for old iron is entirely erroneous 
and unjust, because the notes given by the Scofield Rolling 
Mill Company for said sum were paid to the Western and 
Atlantic Railroad in new iron and in rerolling old iron; that 
outside of this transaction there is not, and never was, any 
foundation for said item of $15,000; that the other items of 
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said account are not on the books of the late superintendent 
nor on the books of the Western and Atlantic Railroad, nor 
of the Comptroller General, nor of the Treasurer of the 
State; that before any execution could issue therefor com- 
plainants are entitled to be heard, to introduce testimony, to 
cross-examine, and, if necessary, to impeach the witnesses 
against them; that complainants, in good faith, deny the 
fairness and truth of all of the items of said account, and de- 
sire to have the same fairly and correctly adjudicated in the 
Courts of the country. 

Complainants aver that when their application for injunc- 
tion was made upon their original bill some of the facts 
aforesaid were not stated, because unknown to them, and 
others were not deemed material until the decision of the 
Court thereon; that they did not know the circumstances un- 
der which the Comptroller General acted in issuing the ex- 
ecution, nor that the books and records of the Western and 
Atlantic Railroad and of the Comptroller General’s and 
Treasurer’s offices did not show said account to be true; that 
they did not know upon whose testimony nor upon what facts 
said accounts were based. 

Complainants aver that if said execution is allowed to pro- 
ceed they will be without remedy at law, because said Per- 
kerson will not be liable as a trespasser; they cannot be re- 
imbursed out of the bond of the Comptroller General, be- 
cause they are advised that they have no right to sue on the 
bond of the Comptroller General (which is only for $20,000,) 
to recover damages for a trespass like the one with which 
complainants are threatened, and if entitled to an action on 
said bond there are other parties whose bill is filed in this 
Court, whose claim on the bond added to complainants’ will 
be more than double the penal sum of said bond; that the 
Comptroller General has but little taxable property in his 
own right, his whole estate being, according to the tax books, 
less than $10,000, out of which a homestead of $3,000 in 
specie may be reserved, and that in case of death his estate 
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would be subject to a claim for dower and year’s support for 
his family. 

Complainants, submitting the facts aforesaid in addition 
to those contained in their original bill, renew their prayer 
for injunction heretofore made, and pray that the same may 
now be granted. 

The defendant showed for cause why the injunction should 
not be granted, the following reasons, accompanied by the 
affidavit of the Honorable Milton A. Candler. 

Ist. Said bill is defective because H. I. Kimball, John 
Rice and H. O. Hoyt, the other defendants to the fi. fa., are 
not parties to said bill. 

2d. Because said Comptroller General is not a party to 
said bill. 

3d. Because by reason of the refusal of the former injunc- 
tion this matter is res adjudicata. 

4th. Because if not res adjudicata no sufficient reason is 
given for not having made the bill perfect in the beginning, 
nor any sufficient excuse given for the ignorance of the pre- 
tended newly discovered facts. 

5th. If allowed at all it can be only as to the $15,000 
item, because there is no denial of the justness of the other 
claims. 

6th. Because this fi. fa. is a proceeding to recover part of 
the State’s revenue from the securities of one of its bonded, 
monetary officers, and there can be no judicial interference 
therewith. 

7th. There is no denial as to part of the items. If there 
is any remedy at the hands of a Court, illegality is that rem- 
edy, and in illegality all not denied must be paid. 


“ GEORGIA—Futrton Counry. 


Personally appeared before the attesting officer in and for 
said county, Milton A. Candler, who being duly sworn de- 
poses and says, he was and is the chairman of the joint com- 
mittee of the General Assembly, upon the management of 
the Western and Atlantic Railroad; the $15,000 item on 
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the account against Blodgett as superintendent of said road 
was made up from the following evidence, that is, the evi- 
dence touching the matter in pages 90, 92, 94, 95 and 98 of 
the evidence taken before said committee and published by 
order of the General Assembly, together with pass-bills of 
the Western and Atlantic Railroad, and receipts of the Roll- 
ing Mill Company, and the books of the treasurer of the 
Western and Atlantic Railroad. From the treasurer’s books | 
it appeared that the iron delivered after the making of said 
note was paid for in cash out of the Western and Atlantic 
Railroad treasury, and not by said note, and the books of the 
treasurer did not show that said note was ever in the hands 
of the treasurer, and the treasurer’s books corresponded 
with the said pass-bills and receipts, and the auditor’s books yi 
also showed said amounts audited to said Scofield Rolling 
Mill Company. Lewis Scofield, defendant, was president , 
of said company, and is the same person examined before | 
said committee. The book-keeper of the committee is absent 
from the city, and it may be that some pages in said printed 
evidence on this subject are unintentionally omitted. But 
deponent believes none are omitted. But it is well to observe 
that said printed evidence is the oral evidence taken before 
the committee, with an occasional paper copy, as shown in 
this instance, the great body of the evidence, books, pass- bills, 
etc., are not published. The above is intended to show only 
the manner of arriving at the correct sums, and not to dem- 
onstrate the correctness of said conclusions. 


(Signed, ) “MILTON A. CANDLER.” 


“Sworn to and subscribed before 
me this 11th of October, 1872. 
(Signed) “W. M. Burtt, J. P.” 












































The bill filed by Martin J. Hinton, Henry O. Hoyt, James 
LL. Mathewson and Ephriam Tweedy was amended, substan- 
tially, as the bill of Lewis Scofield e¢ al. Madison Bell, the 
Comptroller General, was made a party defendant. Substan- 
tially, the same cause was shown why an injunction should 
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not issue, accompanied by the following affidavit from the 
Honorable Milton A. Candler : 


“ GEORGIA—Futton County: 


“ Personally appeared before me, the attesting officer, in 
and for said county, Milton A. Candler, who being duly 
sworn, deposeth and says, that he was, and still is, the chair- 
man of the committee on the management of the Western 
and Atlantic Railroad ; that said committee did, before it sat, 
publish a notice of its intended sitting and its purposes, as 
stated in the resolution appointing them ; this was published 
in the ‘Atlanta Constitution’ on the 14th of December, 1871, 
and until the 3d of January, 1872, the day the committee 
began its sittings. Upon its sitting, subpoenas were served 
upon the officers of the Western and Atlantic Railroad, re- 
quiring them to produce such books and papers of the Wes- 
tern and Atlantic Railroad which they might have. Foster 
Blodgett was so served and, in response, came before the com- 
mittee and produced certain papers, and knew the objects of 
the sittings of the committee, and was in Atlanta for some 
time while the committee was sitting. He testified before the 
committee about some other matter. Neither of said com- 
plainants, (Hinton and Mathewson,) nor their said attorneys, 
either before or since the issuing of said fi. fa., applied to 
said committee for an inspection of any books or papers. 
Said Hinton was summoned before said committee as a wit- 
ness, and gave evidence to a matter different from this. Hin- 
ton resided in Atlanta all the time, and Mathewson resided 
in Fulton county. After demand, but before fi. fa. was is- 
sued, said Hinton showed to deponent a letter, which he said 
he had received from Foster Blodgett, in which all the items 
of said exhibit were commented upon, in which Blodgett ad- 
mitted the correctness of the items as to the post office money, 
$2,893 57, and undertook to explain away the other items. 
The account is made up partly by an examination of the 
books of the Western and Atlantic Railroad, and from pass- 
bills and other papers and extraneous evidence taken before 
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the committee. For instance, in Foster Blodgett’s own hand- 
writing, on his own treasurer’s book, he was debited as fol- 
lows: W. L. Avery, for purchase of engine New York, 3500, | 
and then the figures erased, making it appear thus, 
This looking suspicious, we examined into the matter and as- 
certained that A. 8. Finney, disbursing agent of the Bruns- 
wick and Albany Railroad Company, for the engine New 
York, drew a draft on W. L. Avery, and that Blodgett re- 
ceived the money on said draft and never charged it to him- 
self, except in the suspicious manner above stated, and then 
erased the figures; the Western and Atlantic Railroad did 
have such an engine, and it was sold to the Brunswick and 
Albany Railroad Company. It is true that said indebtedness 
is not taken from the books, but is ascertained from what does 
appear upon the books, and evidence taken outside of the 
books and papers of the Western and Atlantic Railroad, such 
as pass-bills, ete. For instance, in said letter of Blodgett, he 
explained the items by saying he had paid out the money for 
iron, but the books and pass-bills-show that he paid for the 
iron out of the treasury, and not out of funds in his hands, 
he receiving credit, as treasurer, for these payments, without 
having ever charged himself with the receipt of said funds, 
The book-keeper of the committee being absent from the 
city, it may be that some pass-bills and papers are omitted in 
this affidavit which bear on these questions. This is intended 
to show only the manner of getting at the facts, and not the 
correctness of the conclusions. In all cases, every person was 
examined whom we had reason to believe knew anything 
about the facts. It is proper to observe that, with slight ex- 
ceptions, the printed evidence contains none of the evidence 
except the oral evidence taken down. 


(Signed) “MILTON A. CANDLER. 
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‘“* Sworn to before me this 
October 8th, 1872. 


(Signed) “W. H. Patterson, Notary Public.” 
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The Chancellor refused an injunction in each of the afore- 
said cases, and complainants excepted and assign said rulings 
as error. 


B. H. Hitt & Sons; D. F. & W. R. HamMonp; Gar- 
TRELL & STEPHENS; PEEPLES & Howe Lt; A. B. CuLBER- 
son, for plaintiffs in error. 


N. J. Hammonp, Attorney General; J. T. GLENN, Solic- 
itor General, for defendants. 


Warner, Chief Justice. 


When these cases were before this Court during the present 
term, it was held and decided, “that on the abolition of the 
offices of the Western and Atlantic Railroad, the Comptroller 
General became the proper custodian of the books and records 
of the road, and the duty of causing the true amount due by 
defaulting officers of the road to be ascertained, devolved 


upon him; that the Legislature has authority to appoint a 
committee of their own body, as ministerial agents, to audit 
and state the accounts of the officers and agents of the West- 
ern and Atlantic Railroad. Where such statement shows an 
officer or agent in default, and is transmitted by the commit- 
tee to the Comptroller General, and he thereupon issues exe- 
cutions against the defaulting officer and his sureties, this 
Court will presume that he satisfied himself of the correct- 
ness of the committee’s report by inspection of the books and 
accounts of the Western and Atlantic Railroad, and adopted 
it as his own; that the Courts will not entertain jurisdiction 
to enjoin such execution on the ground that there is a suit 
pending at the instance of the State against the defaulting 
agent and their securities on their bond, or on the ground 
that the amount for which the agent is a defaulter was fraud- 
ulently used and embezzled by him. After the judgment of 
this Court had been rendered, the complainants amended their 
bills and again applied for injunctions to restrain the collec- 
tion of the executions issued by the Comptroller General, 
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which were refused by the Court, and the complainants ex- 
cepted. 

The averments in the amended bills go behind the issuing 
of the executions by the Comptroller General and relate to 
matters which transpired prior to his action in issuing them 
for the purpose of attacking the validity thereof, and one of 
the complainants alleges that a part of one of the executions 
is notdue. The issuing of the executions by the Comptroller 
General to collect the public revenue due to the State, was 
the act of the Executive department of the State govern- 
ment, and the Courts have no power or authority to compel 
that department, by mandamus or other judicial process, to | 
issue executions for the collection of the public revenue of | 
the State, or to restrain that department of the government 
from doing so, or to prescribe the kind or sufficiency of the ! 
evidence which shall be necessary to authorize it to issue such | 
executions against the defaulting officers and agents of the Hi 
government—that is a matter which belongs to the Execu- 
tive department of the government, exclusively. All debtors 
to the Western and Atlantic Railroad were debtors to the 
State or public: Code, 981. The remedy against the super- li 
intendent and other officers of the road is the same as against 
tax collectors or receivers: Code, 991. ‘I 

The Act of 1858, from which the provisions in the Code | 
are taken, is still more explicit upon this point. The 7th | 
section of that Act declares, “that debtors to said road shall 
stand upon the same footing, as to liability and accountability, | 
as collectors of taxes are now liable by law, and no judicial 
interference shall be had, held or entertained to stop or sus- 
pend the collection of a fi. fa., when issued according to the 
terms and provisions of this Act. But the Governor, for 
the time being, may and shall, upon affidavit filed as to the 
amount really due, upon affiant fully paying the sum admit- 
ted to be due, stating all the facts in his affidavit, and therein | 
shewing why he has paid all that is really due, to suspend i 
the collection of the residue until the meeting of the next 
Legislature, to whom he shall submit the matter for their ac- 
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tion.” The 6th section of the Act provides for the issuing 
executions against the defaulting officers of the road by the 
Comptroller General. The 8th section of that Act declares, 
“that it shall be liberally construed to effect prompt account- 
ability and payment from debtors of the road.” The 971st 
section of the Code declares that, “all laws heretofore enacted 
having a special or local application to said road, and in force 
at the time of the adoption of this Code, are kept in force, 
unless herein repealed expressly, or by implication.” 

Can any one doubt that it was the clear and manifest in- 
tention of the Legislature that there should not be any judi- 
cial interference with the collection of claims due the State 
by the defaulting officers of the road? But it is said if there 
is not judicial interference, the complainants will be remedi- 
less. The 7th section of tiie Act before cited points out the 
remedy, which negatives the idea that it was to be by judicial 
interference. The principle is, that the State must collect her 
revenue for the support of government through the action of 
the Executive department thereof, whether derived from taxes 
or from her other sources of revenue, without any judicial 
interference therewith. The Courts will not presume that 
the State, in the exercise of her sovereign prerogative in the 
collection of her revenue, will do injustice to any of her citi- 
zens for her own benefit. The complainants, at the time they 
signed the official bonds of their principal, must be presumed 
to have done so with a full knowledge of the law applicable 
to their liability thereon, and as to the manner of its enforce- 
ment against them for the default of their principal. The 
issuing the executions by the Comptroller General in this case 
being the act of the Executive department of the govern- 
ment, having the exclusive jurisdiction over that subject 
matter, the Courts have no legal right, judicially, to inter- 
fere with the exercise of that jurisdiction, for the reasons 
alleged, either in the original bills of the complainants or in 
their amended bills, but, on the contrary, are expressly pro- 
hibited from doing so. Let the judgment of the Court be- 
low be affirmed in both cases, 
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JOHN ANDERSON, plaintiff in error, vs. Moses P. GREEN, 
executor, defendant in error. 


1. Where a verdict is plain and unmistakable in its terms and legal 
effect, it is error in the Court to permit counsel for the party against 
whom the verdict is rendered to interrogate the jury, on the reading of 
the verdict by the Clerk, as to what they intended by their verdict. 
The verdict in such a case not being ambiguous must speak for itself. 

2. Where a legatee files a bill against the executor of the will under 
which the complainant claims, to compel the payment of his legacy and 
the executor sets up the defense of plene administravit preter, which 
is controverted by the complainant and the jury found the following 
verdict: ‘‘ We the jury find the sum of $5,000, with legal interest 
thereon, from the 24th day of November, 1855, for the complainant, 
John Anderson, to be raised out of the estate of A. H. Anderson, de- 
ceased, in the hands of Moses P. Green, executor,’’ the complainant 
is entitled to a judgment de bonis testaturis et si non de bonis propriis. 

. The decree of the Chancellor should conform to the verdict. Where 
a decree was rendered by the Chancellor not conforming to the verdict 
and pending a motion by defendant for a new trial, complainant ex- 
cepted to the decree rendered and brought the case to this Court, where 
the bill of exceptions was dismissed, as prematurely sued out, and at 
the hearing of the motion for a new trial, complainant again moved to 
reform the decree, so as to make it accord with the verdict, which 
motion to reform the Chancellor again entertained and overruled, and 
also granted the new trial, to all of which complainant excepted with- 
in the thirty days required by the statute, he is not estopped from 
assigning error upon the ruling of the Chancellor refusing to reform 
the decree. 

. Where the verdict of the jury is fora sum not more than the evidence 
shows the complainant is entitled to, a new trial will not be granted 
because they may have arrived at the result by an erroneous calcula- 
tion—conceding that in this case the mode of calculation adopted by 
the jury was erroneous. 

5. It is not error in the Court to refuse to strike from a panel of twenty- 
four jurors a juror somewhat deaf, at the instance of defendant, who 
himself struck the juror in selecting a jury, and from which refusal no 
damage is shown to have resulted to the defendant. 

6. That there was a substitute for the juror selected by the parties, who 
answered to the name of his principal, is no ground for new trial, it not 
appearing that both substitute and principal were unknown to defen- 
dant and his own counsel. 

7. We find no error in the verdict. 

8. A portion of an answer which is not responsive to the bill is not evi- 
dence for the defendant. 

Vou. xivi. 24, 
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9. Probate of a will in common form unattacked for seven years, is con- 
elusive, upon all parties in interest, except minor heirs-at-law. 

10. A legatee is not barred from asserting his claim to a legacy against 
the executor where suit is brought within ten years after the legatee 
arrives at age. 

11. Where a will has been proved in common form for more than seven 
years, a legatee does not waive the estoppel thereby created by filing 
his bill against the executor for an account and discovery. 

12. Where the verdict is in no view for more than the complainant is en- 
titled to recover, an immaterial charge as to one item claimed in the 
bill is no ground for a new trial, even conceding such charge to be 
erroneous. 

12. An executor who, by the will of his testator (probated in 1853, and 
by which a solvent estate of more than $200,000 is committed to his 
hands), is directed to movea slave toa free State, to be there manumit- 
ted, and to invest for such manumitted slave, on his arrival at age, 
which occurs in 1862, $3,000, cannot, after refusing to execute the be- 
quest of his testator until the close of the war, free himself from liability 
by showing that the estate has perished on his hands from the results 
of the war and other causes. 

14. A provision in a will probated in 1853, directing a slave to be sent 
to a free State and there manumitted and provided for, was not in 
violation of the law of Georgia at that time. 

15. The law presumes a testator, in making his will, to have had a legal 
intention in view until the contrary is shown. 

16. If an executor buy land of his testator at his own sale, the purchase 
is voidable at the election of a legatee. 

17. Where an executor relies on the defense of plene administravit, it is 
not error in the Court to charge the jury ‘if you find from the evi- 
dence there has been no full and complete administration of the assets 
of the estate, then this plea of defendants fails, and your verdict may 
also be against the assets in his hands to be administered, or in default 
of such assets, against his personal goods.’’ 

18. The executor in this case, having made himself personally liable by 
his neglect for the payment of complainant’s legacy, before any law 
existed authorizing him to invest in Confederate securities without an 
order of Court, the charge complained of in the 33d ground for new 
trial is immaterial. 

19. An executor, who has willfully or negligently mismanaged the prop- 
erty in his charge to the injury of a legatee, cannot avail himself of 
the provisions of the Relief Act of October 13th, 1870, when sued by 
such legatee. 

20. That the name of one of the persons who tried the case is not upon 
the jury list of the county, as made up in conformity to the Act of the 
General Assembly of February 15th, 1865, is an objection propter de- 
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fectum, and comes too late after verdict, though the party objecting 
did not know the fact until after thetrial. 40 Ga. 253. 
21. Jurors cannot be heard to impeach their verdict. 


Verdict. Practice. Decree. Plene administravit preter. 
Juror. Probate. Statute of limitations. Estoppel. Im- 
material error. Manumission. Presumption. Purchase by 
executor. Relief law. Before Judge Gipson. Burke Su- 
perior Court. May Term, 1871. 


John Anderson filed his bill against Moses P. Green, as 
executor of Augustus H. Anderson, deceased, making the 
following case: Augustus H. Anderson died in the year 
1853 testate, leaving a large estate of realty and personalty. 
The sixth and seventh items of his will were as follows, to 
wit: : 

“Ttem 6th. I desire and direct that my executors cause to 
be removed to a free State and there emancipated, John, son 
of my negro woman slave, Louisa; that they pay the ex- 
penses of such removal, and for the reasonable support and 
schooling of said John until he is put to a trade, and that 
when, if he do reach the age of twenty one years, they invest 
and secure for his benefit, as they may deem best, the sum of 
$3,000, to be raised out of my estate.” 

“Ttem 7th. I desire and direct that my negro slave Lou- 
isa, mother of said John, shall be kept at my Burke planta- 
tion until January Ist, 1875, that she be kindly treated and 
provided for; that she be employed as a seamstress as here- 
tofore, and that she be paid by my executors, annually, until 
that time, the sum of $50. If she choose then, in 1875, to 
go to a free State and be emancipated, my executors are di- 
rected to carry out her determination, and to invest and se- 
cure for her use as they may think best, the sum of $2,000, 
to be raised out of my estate, the interest of which she is to re- 
ceive during life, and then her son John, if in life, is to have 
the benefit of said investment absolutely. If said slave Lou- 
isa shall determine not to go to a free State then I give her 
to my son-in-law, Moses P. Green, if in life, or if not, to any 
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one of the children or descendants of my daughter Martha 
that said slave may select as her owner.” 

The will was admitted to probate on May 7th, 1853, and 
Moses P. Green qualified as executor. At November Term 
1855 of Burke Superior Court, a decree was rendered upon 
said will, at the instance of the legatees, containing the fol- 
lowing provisions, to wit: 

“That said defendant, under the direction of Thomas M. 
Berrien and Andrew J. Miller, solicitors in this case, make 
such provision and investment for the slaves John, Adam, 
Mariah and Louisa, and such disposition of any of them as 
will substatially carry out the provisions of said will in rela- 
tion to them.” 

“That said defendant proceed to sell all the lands of 
said deceased in the county of Burke, and all the negro slaves 
thereon, Adam, Mariah, John and Louisa excepted, at such 
time or times, place or places, upon such public notice and 
upon such terms as he may agree on with said solicitors, and 
that after paying all debts, legacies, the solicitors’ fees and 
Court costs in the suit, and making the investments provided 
in this decree, the residue of the proceeds of such sale shall 
be invested by the defendant under the direction of said solic- 
itors in State stocks, or other stocks or securities, for the uses 
and purposes specified in the will of said deceased. That 
said defendant report annually to this Court his action under 
this decree, and that the further aid and direction of the 
Court be given if necessary from any cause or difficulty in 
carrying out the same.” 

The complainant, who was the slave referred to as John in 
said will and decree, became twenty one years of age on the 
sceewsd ..day of February, 1862, and his mother Louisa died 
in 1858 or 1859. The defendant made sales of the property 
of the estate to the amount of $109,000, made no invest- 
ment of the funds as required by the decree, and has made 
no returns to the Court. The defendant bought in most if 
not all of the real estate and now holds the same, to-wit: 
the “House tract” containing three thousand six hundred 
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and eighty-seven acres, the “ Eighty-three Station tract ” con- 
taining one thousand five hundred and one acres, and the 
“ Nesbit tract” containing . acres, 

The defendant had failed to pay the legacies to complain- 
ant or to his mother, and had failed to make any provision 
for the execution of the bequest in the bill as to them. He 
had also failed to carry out the provisions of the decree of 1855 
as to them. The bill prayed that the defendant be required 
to pay to complainant the legacies to him and to his mother, 
with the accumulated interest thereon, and also for discovery. 

The answer denied that it was the intention of the testator 
that the bequest in favor of complainant should be carried 
out literally, as expressed in said will; that defendant had 
always claimed complainant as his slave until he was eman- 
cipated at the close of the late war; that testator intended 
that complainant, who was then of tender years, should re- 
main with his mother until, the time when, by the terms of 
said will, she was permitted to exercise her choice whether 
she would go to a free State herself, or remain, he believing, 
from her expressed opposition, she would never consent to 
go; that then, if said Louisa decided not to go to such free 
State, the complainant and his said mother were to remain in 
this State, under the protection of defendant, be free and en- 
joy the bequests, so far as it was possible for thems to do; that, 
in the meantime, testator desired that complainant and his 
mother should be as free as defendant could make them, with- 
out endangering their safety, under the laws then of force; 
that testator expressed his secret wishes and instructions re- 
specting complainant and his mother repeatedly, both before 
and after the execution of the will, and earnestly and sol- 
emnly enjoined upon this defendant the special trust and con- 
fidence that he would execute the same, so far as they were 
concerned, not as therein directed, but according to his wishes 
and intentions so expressed to this defendant ; that defendant 
paid to Louisa, annually, the sum directed by said will ; that 
the 6th and 7th items of said will were void, as contrary to 
the public policy of the State; that, inasmuch as Louisa died 
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at the time set forth in the bill, the contingency upon which 
she was to have and receive the legacy of $2,000 never hap- 
pened, and therefore complainant acquired no interest in the 
same; that the sale under said decree was made, as charged, 
for the sum mentioned, but only a portion of said sale was 
for cash, and the remainder on a credit of one and two years, 
and that all the funds collected were expended in the pay- 
ment of the debts of the deceased, except a part of the credit 
proceeds, which was invested by him in notes, mortgages 
and judgments, for the benefit of the estate, and a part of 
which is now in his hands, in shape of Confederate bonds ; 
that defendant did purchase some of the property sold, 
through another, and is now in possession of the same, but 
that the full market value was paid for all property thus 
bought by him; that defendant made his annual returns to 
the Court of Ordinary of Burke county regularly until the 
year 1859, after which time, receiving nothing on account of 
said estate, the returns were discontinued ; that, as executor 
of deceased, he has fully administered all and singular the 
goods and chattels, rights, credits and effects which were of 
the estate of the said Augustus H. Anderson, deceased, at the 
time of his death, and which came to the hands of defendant 
to be administered. That there is now due by said estate a 
trust debt in favor of Augustus H. Anderson, in right of his 
wife, Susan J. Anderson, amounting, originally, to $ 

which has been reduced, by payments, to $ ; that, by 
the 8th item of said will, testator bequeathed to defendant 
the privilege of using, free from charge, all the lands loaned 
to him by testator in his lifetime, until January 1st, 1875, 
and that, by the decree of 1855, defendant was allowed to 
retain, for his own use, such sum as should, in the opinion of 
the solicitors named, be a sufficient consideration for the re- 
lease of the privilege bequeathed to him; that defendant 
made such release, but said solicitors failed to make the afore- 
said estimate; that said lands were of the value of $20,000 
at the date of said decree, and of the yearly value of $2,000, 
making, for the twenty years intervening between the date of 
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said decree and the year 1875, the sum of $40,000, besides 
interest due to this defendant for the release aforesaid. 

That defendant denies that he owns the “ Nesbit tract” of 
land as charged. 

That if complainant be entitled to a decree for any amount 
defendant prays that it may be taken against the assets of 
the estate remaining in his hands as executor; that said de- 
cree may be taken subject to the aforesaid trust debt of Au- 
gustus H. Anderson, in right of his wife, Susan J. Ander- 
son; that if the aforesaid assets may prove insufficient, that 
the legacy in favor of the complainant may abate pro rata 
with that of this defendant. 

The evidence is unnecessary to an understanding of the 
questions of law passed upon by the Court, as the facts of 
the ease are fully reported in the bill, answer and motion for 
a new trial, 

The jury returned the following verdict: “We, the jury, 
find the sum of $5,000 with legal interest thereon from the 
24th day of November, 1855, for the complainant, John 
Anderson, to be raised out of the estate of A. H. Anderson, 
deceased, in the hands of M. P. Green, executor.” 

Upon this verdict the Court entered the following decree: 

“Whereupon it is considered, adjudged and decreed that 
the complainant, John Anderson, do recover from the assets 
of the estate of A. H. Anderson, as shown to be in the hands 
or control of Moses P. Green, the executor, by his plea and an- 
swer filed in the above cause, unadministered, the sum of 
$5,000 with legal interest thereon from the 24th day of No- 
vember, 1855, until the same is fully paid, said interest to 
be computed as the Code designates for debts of this charac- 
ter; and as the exigencies of this case seem to demand, for 
the purpose of securing, if possible, the payment of said 
sum, and to fully protect the respondent from the future lia- 
bility for said verdict; ' 

“Tt is further ordered and decreed that said Moses P. Green 
do turn over and assign to S. A. Corker, as receiver of this 
Court, all of said assets shown by said answers and pleas to 
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be in his hands, within ten days from the adjournment of said 
Court, by him to be collected and appropriated to the pay- 
ment of said verdict and decree, or as may be hereafter oth- 
erwise ordered by the Superior Court of Burke county ; upon 
the turning over and assigning of said assets by said res- 
pondent to S. A. Corker, it is further ordered that said 
Stephen A. Corker do give to said Moses P. Green a receipt 
in full discharge of all further liability therefor.” 

The defendant moved for a new trial upon the following 
grounds, and others to the number of thirty-seven, all em- 
braced in those herein set forth, to-wit: 

Ist. Because the Court erred in requiring the defendant 
to strike from a panel of twenty-four jurors, one of whom 
was John P. C. Whitehead, said juror stating that he was 
deaf and unable to hear the evidence or anything that trans- 
pired in the Court; defendant requesting the Court to have 
another juror substituted in his place, which request the 
Court refused, thus necessitating defendant to strike him. 

2d. Because Allen Boyd served as a juror throughout the 
trial of the cause when he had not been selected by either 
party asa juror, said Boyd answering to the name of John 
F, Elliott, who was seleeted by the counsel of both parties 
to try the cause, which fact was unknown to defendant or his 
counsel. until the trial was at an end. 

3d. Because said verdict is contrary to evidence and the 
principles of justice and equity. 

4th. Because said verdict is contrary to the law and the 
evidence, for that the jury included in said verdict the legacy 
of $2,000 claimed for Louisa, mother of complainant, un- 
der the seventh item of the will of the testator, when the 
undisputed proof was that said Louisa died long anterior tothe 
time when she was to make her election to go to a free State, 
it being a legacy entirely dependent upon her election in the 
year 1875 to go to a free State. 

5th. Because the Court erred in excluding as evidence all 
that portion of defendant’s answer which relates to the se- 
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cret trust imposed upon defendant by the testator, as not res- 
ponsive to the bill. 

6th. Because said verdict is contrary to the following 
charges of the Court, to-wit: 

“If you believe from the evidence that there was a secret 
trust created by the testator in favor of the complainant and 
his mother, Louisa, under the 6th and 7th items of the will 
of Augustus H. Anderson, in violation of the laws of the 
State, existing at the time, in regard to the manumission of 
slaves, said items of the will are null and void, and the com- 
plainants cannot recover the legacies and bequests therein 
mentioned, and the verdict should be for the defendant. 

“ Parol testimony, or the evidence of the witnesses upon 
the stand, is admissible to prove the execution of a secret 
trust, having for its object the manumission of John and 
Louisa, in the State of Georgia, and the jury is permitted to 
consider such evidence, and if satisfied therefrom that such 
secret trust existed in violation of law, they should find for 
the defendant. 

“ Gifts of property or money to a slave, under the laws of 
Georgia, existing at the time when this will took effect, are 
void, and cannot confer any right upon such slave, either to 
hold or receive said property or money, or to maintain a suit 
therefor. 

“The emancipation of slaves, as the result of the late 
war, does not and cannot confer upon persons of color any 
rights as slaves which they did not possess prior to their 
emancipation. 

“ The question of the existence of a secret trust, as relied 
upon by the defendant in this case, has never been adjudica- 
ted, either on the probate of the will before the Court of 
Ordinary, or by the decree of 1855, and defendant is not 
estopped by either of said proceedings from setting up the 
same. 

“ Estoppels, to be binding, must be mutual, and if a judg- 
ment is relied on, it must appear that the judgment was be- 
tween the same parties, was in relation to the same subject 
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matter, that the identical point has been decided, and that the 
decision was by a Court of competent jurisdiction. 

“The statute of limitations does not run against any per- 
son until there is an assertion of an adverse right or claim on 
the part of the person claiming the benefit of the statute, and 
as complainant did not and could not have made his claim 
against the defendant uutil emancipation, the statute of lim- 
itations is not operative in this case against the defendant, 
and he is not barred thereby from setting up in his behalf 
the secret trust upon which he relies, or any other good and 
legal defense to the demand of the complainant. 

“A will, originally void, cannot be cured by the statute of 
limitations, and if the jury believe from the evidence that 
the secret trust existed, as claimed by the respondent, the 6th 
and 7th items of this will were not only void at the time the 
will took effect, but they are still void and of no effect. 

“The general principle of law is, that all just debts due 
by deceased or his estate must first be paid before legacies, 
the maxim being that a man must be just before he is liberal. 

“Tf, from the evidence, you believe that Green, executor, 
managed the estate as a prudent man would manage his own 
business, and in good faith, and that the assets were good and 
solvent at the time he received them, and that he made in- 
vestments under the advice of his solicitors named in the 
decree, he cannot be charged with personal responsibility by 
reason of said assets being now insolvent. 

“The administrator may exercise his discretion in demand- 
ing cash or extending credit. Full notice should be given, 
and the best interest of the estate observed. If credit is 
given, the administrator must, at his own risk, determine the 
sufficiency of the security given. If the security taken is 

ample at the time, and, subsequently, the debt is lost, after 
the utmost diligence by the administrator, he will not be re- 
sponsible for the amount.” 

7th. Because the Court erred in modifying and adding to 
the following written requests to charge of defendant: 
“The validity of the 6th and 7th items of the will must 
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be determined by the laws existing when it took effect, and 
not the laws as they now exist. If void then, it is void now, 
and the fact of emancipation and the changed condition of 
persons of color cannot avail the complainant in this case.” 
To which the Court made the following addition, to-wit: 
“but the Court has doubts whether this is the law.” 

“The defendant is not estopped by the probate of the will 
before the Court of Ordinary, nor by the decree of 1855, 
from setting up a secret trust, having for its object the con- 
ferring of freedom, or quasi freedom, upon John and Louisa, 
in this State, if such secret trust existed.” The Court charged 
as requested, but added that, “the jury should require con- 
vincing and positive evidence of such secret trust.” 

“That Louisa’s interest of $2,000 was a contingent in- 
terest and not a vested interest, and could not, by the terms 
of the will, vest until she should, in 1875, make her election 
to go to a free State.” The Court charged as requested, but 
added: “I give you this in charge unless you find that the 
time was shortened by the decree of 1855.” 

“That as the contingency upon which she was to get the 
$2,000 never happened by reason of her death, there can 
now be no recovery of the same by John, the remainder- 
man.” The Court charged as requested, but added: “I 
give you this in charge, unless you find that the time was 
shortened by the decree of 1855.” 

8ih. Because the Court erred in the following charges to 
the jury: 

“The defendant is personally responsible for all debts lost 
by the estate and which he did not secure. 

“The complainant claims the legacy given to himself in 
the sixth item of the will as well as that given in the seventh 
item, and if the jury find from the evidence that it was the 
intention of the testator that John should receive these lega- 
cies, it was, when the will was probated, and still remains 
the duty of the executor to pay said legacies, 

“Phe trusts created in this will in favor of John and 
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Louisa, liis mother, were legal trusts, as they did not con- 
travene the policy or violate any law of this State. 

“If you find that there is a contest before you about two 
wills of Augustus H. Anderson, one a written will, duly ex- 
ecuted and probated under one law, and contravening no 
public policy, nor violating any law of this State; the other 
an unwritten will, and having but one witness, and contra- 
vening by its terms both the policy and the law of the State, 
it will be for you to determine under the evidence which re- 
ally indicated and faithfully represented the intention of the 
testator; that is to determine the question, and the law pre- 
sumes in favor of a legal intention. 

“Tf you find from the evidence that Green, as executor, 
either in person or through another, bought lands at his own 
sale, neither the legatees nor the testator’s estate are estopped 
thereby, but may repudiate his purchase so far as their rights 
are to be effected thereby, and he holds said lands subject to 
their rightful claims. 

“Tf you find from the evidence there has been no complete 
administration of the assets of the estate, then this plea of de- 
fendant fails, and your verdict may also be against the assets 
in his hands to be administered, or in default of such assets 
against his personal goods. You are at liberty under the 
Code to so mould your verdict as to effectually give the re- 
lief for which complainant prays. 

“ An executor had no right during the war to invest in 
Confederate bonds without first getting an order for that 
purpose from the Superior Court, nor had he the right to let 
out moneys of the estate without good security, and if a loss 
accrues from his neglect in these respects he is responsible for 
that loss. 

9th. Because the Court erred in refusing to charge the fol- 
lowing written request, to-wit: 

“To establish such secret trust it is not necessary for the de- 
fendant to prove that the testator intended to free John and 
Louisa in this State absolutely. It is sufficient if they be- 
lieve from the evidence that he attempted to change their 
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condition in this State in any degree, from that of slavery, 
and if they believe from the testimony that the testator at- 
tempted to confer upon them any of the rights of freemen, 
such as to hold property or enjoy any of the benefits of free- 
dom in this State, such attempt on the part of the testator 
vitiates the provisions of the will in favor of John and Lou- 
isa, and they are absolutely void, and the complainant can- 
not recover. 

“Tf the defendant is barred by the statute of limitations 
so also is the complainant, and his demand as set forth in his 
bill is barred by the statute and cannot be enforced against 
the defendant.” 

“The complainant has waived the statute of limitations, 
and also the doctrine of estoppel, by filing a bill for discov- 
ery, and calling on the respondent to answer in regard to all 
the matters therein set forth, and he cannot urge them now 
against the defendant.” 

10th. Because said verdict is contrary to the following 
charge of the Court, to-wit: 

“Tf you believe from the evidence that Green has fully 
administered the estate of Anderson, and that the schedule 
presented constitutes the assets of the estate, then, whatever 
recovery can be had (if any) must be against these assets and 
such as may hereafter come to his hands to be administered, 
subject to be first abated by the two debts set up in the de- 
fendant’s answer, to-wit: The debt due to the wife of Au- 
gustus H. Anderson, Jr., and the debt due Green himself, the 
jury first being satisfied from the proof that said debts are 
proper charges against said estate, and provided there has 
been no mismanagement on the part of the executor.” 

11th. Because said verdict is contrary to the law and the 
evidence, for that the jury in returning said verdict failed to 
allow and make provision therein for the payment of the 
debt to Susan J. Anderson, and the claim or demand due to 
defendant under testator’s will. 

12th. Because the Court erred in dismissing the plea of 
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relief filed by defendant under the Act of the Legislature, 
approved October 13th, 1870. 

13th. Because the name of William C. Palmer, one of the 
jurors who tried the cause, is not upon the jury list of the 
county, which fact was unknown to defendant until after trial. 

14th. Because said verdict as rendered does not comprehend 
the issues submitted by the pleadings in the cause, several of 
the jury stating in their places while returning said verdict, 
and before it was entered on the minutes of the Court, that 
they desired thereby only to subject the assets admitted by 
the defendant in his answer to be in his hands unadminis- 
tered, to the payment of the amount found by them for com- 
plainant, and that they did not intend by their verdict to 
make the executor personally liable. 

15th. Because the Court erred in refusing to direct the 
jury, as requested by defendant’s counsel, to retire and so 
amend their verdict as to make it express their meaning with 
reference to the defendant’s plea of plene administravit preeter. 

At the hearing of the above motion for a new trial, com- 
plainant moved the Court to reform and correct the decree 
rendered upon the verdict returned by the jury, and substi- 
tute in lieu thereof one which followed the verdict in terms 
of the law. The motion was overruled and complainant ex- 
cepted. 

A similar motion was made pending the motion for a new 
trial, which was overruled and the decision carried to the 
Supreme Court, where the writ of error was dismissed as 
having been prematurely brought. 

The two last grounds of new trial are based upon the fol- 
lowing facts, to-wit: When the verdict was returned by the 
jury, counsel for defendant asked them if they intended to 
find defendant individually liable for the amount of the ver- 
dict? One or two of the jurors responded that they did not. 
Considerable confusion ensued, during which others of the 
jury said that they were satisfied with the verdict. Upon the 
motion for a new trial the affidavits of some of the jurors 
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were sought to be used to show what they intended by their 
verdict. 

The motion was sustained and a new trial ordered. 

To all of which rulings complainant excepted and assigns 
the same as error. 


E. F. Lawson; Hook & GARDNER, for plaintiff in error. 


J.J. Jones; A. M. Ropaers, for defendant. 1st. The 
7th item of the will is void: Act of 1818; Cobb’s Digest, 
991; 30 Ga. R., 253; 6 Ga. R., 539; 26 Ga. R., 225; 20 
Ga. R., 338. 2d. The expression of the Court of doubts as 
to the law in his charge was error: 8 Ga. R.,258; 38 Ga.R., 
304; 29 Ga. R., 36; 34 Ga. R., 458. 3d. “ Positive and 
convincing evidence” was not necessary to establish secret 
trust: 1 Green. on Ev., sec. 1; 7 Ga. R., 467; Code, sec. 
3696; 29 Ga. R., 285. 4th. Estoppels are odious: 1 Serg. 
& Rawle, R., 442. Must be mutual: 23 Ga. R., 521. 5. 
The legal existence of the 6th and 7th items of the will is in 
issue. 6. A void judgment may be attacked anywhere, at 
any time: Code, secs. 3536, 3776. Executor is not estopped 
by probate of will from moving to set aside: 23 Ga. R., 521; 
Code, sec. 3700. Liability of executor for loss of debts: 
2d. Wms. Ex., 1647; 37 Ga. R., 205; Ibid., 230. 7. Dis- 
cretion of Superior Court not interfered with: 26 Ga. R., 
164; 37 Ga. R., 557. . 8. Motion to reform decree came too 
late: 43 Ga. R., 568. 


MontTaoMeEry, Judge. 


1. For tke sake of convenience, I will consider the first 
and twenty-first points decided by the Court, together. To 
permit a party against whom a verdict is rendered, when it 
is plain and unambiguous in its terms and legal effect, to ex- 
amine the jury as to their meaning, is to give great advan- 
tage to a litigant of influence and position in his county, 
when opposed by one of little or no influence. The jury 
room is the proper place for the jurors to give their views as 
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to what the verdict should be, and having there come to a 
conclusion as to the rights of the parties, they have but one 
more duty to perform, and that is to return their finding 
into Court. ‘To suffer the jurors to be interrogated as to what 
legal effect their verdict is to have, is closely allied to, if not 
identical with, calling a juror to impeach a verdict rendered - 
by him. To justify such a course, the verdict must, at least, 
be so ambiguous as to convey no definite meaning upon one 
or more of the issues involved. An award and a verdict 
have been held by this Court as very analagous to each other. 
In Goodin et al. vs. Mitchell et al., 3 Moore, 241, (4 E. C. L. 
R., 432,) the Court of Common Pleas held that, “ if the terms 
of an award be clear upon the face of it, the Court will not 
admit an affidavit of one of the arbitrators to‘explain their 
intention.” See Settle vs. Allison, 8 Georgia, 208, and quo- 
tation there found from Spencer vs. Golter, 1 H. Bl.,79. In 
Murphy vs. Griggs, 41 Georgia, 464, this Court held it was 
no such error as entitled the party cast to a new trial, where 
the Court refused, on request of counsel, to ask the jury if 
they had agreed upon a verdict, unless counsel would state 
some legal reason for making the request. And the judg- 
ment of the Court below, granting a new trial on this ground, 
was reversed. The tendency of this case is to show that no 
unnecessary questions should be asked the jury, even by the 
Court, much less should counsel bring the pressure of public 
opinion to bear upon the jury by demanding, in open Court, 
from them, an explanation of the plain, unambiguous result 
of their deliberations in the jury room. Especially is this 
true in this case. The attempt of counsel was to show that 
the jury did not mean to hold the defendant personally liable. 
Their attention had been specifically called to this view of 
the case in the charge set forth in the tenth ground for new 
trial, and yet they had declined to find as therein instructed, 
as they should have done if they entertained the view that 
’ counsel, by his examination, was seeking to commit them to. 
Upon the whole, we see no substantial difference between 
the course pursued in this case and the calling upon a juror 
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to impeach a verdict rendered by him. And this has been 
repeatedly held by this Court to be inadmissible. 

2. The main issue involved in the case was made by the 
defense of plene administravit preter, set up by the executor 
in his answer. The attention of the jury was distinctly called 
to this defense by the Court in his charge, and instructions 
given them how to find if they should sustain it. From the 
verdict, and by that alone we are to be guided, it is very 
plain that they did not sustain this defense. There can be 
no dispute that they have found a verdict for $5,000 and 
interest for complainant. Whenever an executor or admin- 
istrator is sued and pleads plene administravit preter, and 
a verdict is had against him the judgment must necessarily 
be de bonis testatoris et si non de bonis propriis, or a judg- 
ment quando for the whole (if the assets admitted to be on 
hand are worthless) or a part of the amount found due, (if 
the assets in hand are available to some extent) accordingly 
as the verdict may be: Code 3515. Is it possible to enter a 
judgment quando on the verdict in this case? Every rea- 
sonable construction is to be adopted in favor of a verdict: 
17 Ga., 361. Would it not require a very unreasonable 
construction of this verdict to found the judgment quando 
upon it? Is it not plainly a finding of the issue presented 
by his defense against the executor? It is trifling to say the 
verdict means that $5,000 and interest are to be raised out of 
assets not worth five cents, with the exception of the Nesbit 
mortgage, which, if fully paid, will scarcely satisfy half the 
verdict, and the executor in his answer seems to rank this 
among his other insolvent assets. If the intention of the 
jury was to exonerate the defendant from personal liability, 
they should have found a verdict upon which a judgment 
quando could have been entered. The amount found is “to 
be be raised out of the estate of A. H. Anderson, deceased, 
in the hands of M. P. Green, executor,” that is, in his hands 
now, when the verdict is rendered. But the defense of the 
executor was that he had no such amount in his hands. This 
verdict says as plainly as language can say that he did have, 

Vo. uxtv1. 25, 
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or ought to have, and his own evidence shows that he did 
have. It will be remembered that the Court charged the 
jury, and charged them correctly, that “if you find from the 
evidence that Green, as executor, either in person or through 
another, bought lands at his own sale neither legates, or (nor) 
creditors of testator’s estate are estopped thereby, but may 
repudiate his purchase, so far as their rights are to be affec- 
ted thereby, and he holds said lands subject to their rightful 
claims.” By defendant’s own admission he “did purchase 
some of the property sold through another, and is now in 
possession of the same;” and it appears from his returns 
that said property consisted of three thousand six hundred 
and eighty-seven and four-tenths acres, which the executor, 
through another, bid off at $19,358 85. ‘This property was 
not included in the assets admitted by the executor to be still 
in his hands as belonging to the estate. Here was one item 
alone then, after making due allowance for the depreciation 
in the value of the land by the results of the war, which 
would probably pay the amount found by the jury, and which 
they were justified in treating as assets in his hands under 
the charge. If it be said that he testifies that he paid all of 
this $19,358 to the debts of the estate, and is therefore 
equitably entitled to stand in the shoes of the creditors whom 
he paid, the reply is that by his own testimony the debts 
amounted only to some $50,000; that under the decree of 
November, 1855, he sold property to the amount of $109,- 
000, part cash, the balance on one and two years credit; that 
“the cash received from the various sales was applied to the 
payments of debts, and there was, not quite enough for that 
purpose.” If the whole of his purchase is to be treated as 
cash received and included in the above statement, as it must 
be, as all the land was sold for cash, still he ultimately got 
in enough to pay all the debts and more, for he says in his 
testimony the schedule of assets now offered by him as all theas- 
sets remaining in his hands “represents the sale notes and such 
JSunds as were received by witness in payment of the sale notes, 
and afterwards loaned out,” etc. Conceding for the purposes 
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of the argument, that he might claim to stand in the shoes 
of the creditors whom he had thus paid with his private 
funds, yet he knew, or should have known, that the sale to 
himself was voidable, and the legatees could require of him to 
return the land to the estate and look to the cash assets for 
reimbursement for whatever amount he may have used of 
his private funds to pay the debts. He chose to take the 
risk, and must abide by it. It is true he does not state how 
much of these sale notes were paid, and so loaned out by him, 
but it appears from his own return of sales made by him on 
May 5th, 1857; that on the 12th, 13th and 14th of Febru- 
ary, 1856, he sold $68,136 85 worth of land and negroes, 
All that he did not get in cash he took notes for, according 
to his own testimony. In the schedule of assets which he 
now presents as the entire assets remaining in his hands, there 
are but five notes bearing date so early as February 12th, 
13th and 14th, 1856, to-wit: M.A. Thompson’s, two notes 
for $268 each, dated February 12th, 1856; T. A. Parsons, 
note for $144 40, same date; I. B. Jones’ note, of same date, 
for $43 60, and Ramsom Lewis’ note, dated February 1st, 
1856, for $698 34. 

All the notes, then, which were given on the days of sale by 
the purchasers, were either paid or renewed, with the above 
insignficant exception. In addition to the land and ne- 
groes, he sold, at the same time, personalty to the amount of 
$10,255 66, no one item of which sold for as much as $300; 
as the land sold for cash, it is presumed these small items 
were also sold in the same way, though that does not affirm- 
atively appear. In comparing the list of purchasers of the 
land and negroes with the list of makers of notes in the 
schedule of assets now set forth, very few of the purchasers’ 
names appear in the present schedule, and those that do so 
appear, owe small amounts. It would seem to follow that 
most of the original purchase notes have been paid by the 
makers, and not renewed, and that most of the notes now set 
forth in his schedule represent “such funds as were received 
by witness in payment of the sale notes, and afterwards 
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loaned out.” Without pausing to make the exact calcula- 
tion, it abundantly appears in this way that he must have 
received in payment of the sale notes far more than he gave 
for the land purchased by him, aad the money so received, as 
he testifies, he afterwards loaned out. How, then, does his 
equitable claim, to be considered as subrogated to the rights 
of those creditors whom he paid with the money bid for the 
land, stand? He made a voidable purchase at his own sale; 
he paid creditors with the money he bid. Afterwards, he re- 
ceived, in cash, far more than enough to reimburse himself. 
Instead of doing so, he loaned the money out and the bor- 
rowers became insolvent. Who should lose, himself or the 
legatees? Here, then, are assets, not admitted in his answer, 
which his own evidence shows to be still in his hands. 

It also appears from the credits upon A. H. Anderson’s note 
alone—such credits amounting to more than $16,000—that 
the only debt now set up as existing against the estate could 
have been canceled, or very nearly so, by the trustee cred- 
itor as a debtor to the estate in his individual character. In- 
stead of thus paying this debt, which is of the highest dig- 
nity, this money seems also to have been loaned out and thus 
lost. Who should suffer, the executor or the legatees? The 
award of Charles J. Jenkins and Thomas M. Berrien, made 
November 1853, makes the principal of this debt $8,120 82. 
A. H. Anderson’s note is dated June 13th, 1857. The first 
credit on it is $9,405, withoutdate. Two other credits, one 
for $2,550, the other for $4,310 66, are also without date; 
but by Anderson’s receipts, dated in March and October, 1862, 
we learn that the two last credits were appropriated to the 
payment in full of all interest due upon the trust debt. 
Why was not the other credit of $9,405, also paid to the 
trust debt? Had it been, the debt would have been extin- 
guished, or nearly so, after making allowance for a payment 
presently to be noted. 

If the excuse be that he paid it once to other creditors, the 
reply still is, that he must have collected more than enough 
from the sale notes given for the negroes sold in February, 





ATLANTA, JULY TERM, 1872. 381 


Anderson vs. Green. 





1856, alone (not to notice later sales,) to pay all the debts left 
after appropriating the cash sales to that purpose, which cash 
he testifies was not quite enough to pay off all the debts. 
Here, then, seems to be a devastavit to the extent of the pay- 
ment by Anderson. If he loaned it out, he did it at his own 
risk, If the payment to W. J. Rhodes, trustee of Mrs. S. 
J. Anderson, charged against the estate in the return for 1858, 
and amounting to $2,392 63, is to be taken as a part of this 
fund, somewhat over $7,000 is still not appropriated, as it 
should have been. It may or it may not have been a part of 
that fund; neither the date of the credit, nor of Rhode’s 
voucher, is shown by the record. If the voucher antedates 
the credit, the payment to Rhodes is not a part of the latter. 
The claim of the executor to be a creditor, on the score of 
his surrender of the wsufruct of the realty bequeathed to him, 
does not deserve serious consideration. If one legatee can so 
transform himself into a creditor, to the disadvantage of the 
others, and without their consent, it would be very easy fora 
legatee of an estate, unable to pay all the legacies, to get 
the advantage of the others, especially if he were executor. 
Again, whether we consider the execttor bound by the decree 
of 1855, or by the will, each equally enjoin upon him to pay 
the complainant’s expenses to a free State, and to educate and 
maintain him until he arrived at age, which occurred in 1862, 
at which time he was to invest $3,000 for him. This trust 
he refused to execute, and he cannot now set up the loss of 
the funds to exonerate himself, which occurred subsequent to 
the time during which the boy was to be educated and then 
provided for. The executor neglected his duty at his peril. 
Here, also, is a devastavit to the extent of the cost of main- 
tenance and education, and $3,000, directed to be invested. 
Again, the defendant says, in one of the amendments to his 
answer, that he received, on the sale notes given for negroes 
and other property, the sum of $23,975, in Confederate treas- 
ury notes. He does not say when he received them. It is 
assumed that he did not do so after prudent men had de- 
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clined them in payment of debts due themselves, He sold, 
on credit— 
In January, 1859, perishable property to the 

I GE icaibindcik as ea kiatecedinediedivestes $ 651 93 
In January, 1860, he sold land, on credit, to the 

RRS Ciiccskivbaiesiide cot cteds oni idecssedetdces 8,500 00 
In March, 1859, he sold negroes, on credit, to 

amount of about 
In February, 1856, he sold negroes, on credit, to 

WG GION OE isinccciie | ic eddal sccdedsonisseis 39,759 00 


—_— -———- ——— 


$57,413 93 
Deduct the amount received on these notes in 
Confederate money . 23,975 00 


Remainder $33,438 93 
received by him in gold, on his credit sales, before the war. 
Here is a fund ample enough to have paid the trust debt and 
the complainant’s legacy in gold, besides the small amount of 
debts left unpaid after the proceeds of the cash sales had been 
appropriated to the payment of thedebts. If, instead of do- 
ing so, the executor loaned the money out, whose loss should 
it be if the borrowers became insolvent? As little as the 
unpaid legatee can ask is, that he take the $23,975, received 
by him in Confederate money, in payment of the amount bid 
by him for the land purchased at his own sale, and which, he 
says, was used in payment of debts due by the estate. If 
the estate owed money, and the creditors refused to receive 
Confederate money in payment, he should have refused to 
receive it in payment of the sale notes. And he, at best, can 
only stand in the shoes of a creditor to the extent of his pri- 
vate funds used to pay the debts, and if willing to receive 
Confederate money for debts due the estate, should have been 
equally willing to receive the same currency in payment of 
the debt of the estate to him, created by his violation of duty 
in purchasing at his own sale. The verdict, then, when 
viewed alone, being unambiguous in its terms, and, as we 
understand it, binding the executor personally to the extent 
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of the devastavit shown, and, when examined in the light of 
the evidence, being just such a verdict as should have been 
rendered, (upon the hypothesis that it is a finding against the 
defendant’s defense of plene administravit preter,) we are of 
opinion that the complainant is entitled to a judgment thereon 
de bonis testatoris et si non de bonis propriis. 

3. Such being the view we take of the verdict, it follows 
that the decree rendered thereon is erroneous and should be 
reformed so as to be made to correspond with the verdict: 
Code 3504, 4153; Rawlins vs. Shropshire, decided March 
26th, 1872. Neither do we think that under the facts of this 
case the plaintiff in error is estopped from moving to reform 
the decree, nor from alleging error upon the refusal of the 
Chancellor to do so. 

4, Inone view of this case, the verdict is not for too much, 
even conceding that the complainant is not entitled to recover 
the $2,000 left to his mother for life, with remainder to him- 
self. He was entitled to his freedom and eight years of 
sehooling. He got the former by emancipation in 1865. 
The latter he has never received. We do not think $5,000 
with interest thereon from November, 1854, an unreason- 
able price for twelve years of slavery, a deprivation of educa- 
tion, aud three thousand dollars in cash, and the interest on 
the last mentioned sum from February, 1862, from which 
time complainant was entitled to the interest, as he then 
arrived at age. Nor are we prepared to say that he was not 
entitled to the $2,000 left to his mother for life, more especi- 
ally after 1875, the time at which she was to make her elec- 
tion, (had she lived and emancipation had not in the mean 
time been brought about), as to whether she would go to a 
free State or not. If he had a vested remainder in it, then 
to fall in, it was surely worth something at the time of the 
verdict. Upon the whole, we are satisfied the verdict is not 
for more than, under the evidenve, the complainant is entitled 
to recover. 

To the fifth, sixth and seventh points decided by the Court, 
nothing need be added. 
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8th and 9th. Defendant complains of the ruling of the Court, 
that that part of his answer setting up a secret trust is not re- 
sponsive to the bill. While we do not think it is responsive, 
there is yet another reason for excluding it. The defendant 
is estopped from setting it up. It is said that estoppels must 
be mutual. Granted. The sufficient reply here is—this 
estoppel is mutual. The complainant is as much bound by 
the judgment of the Court of Ordinary, declaring this paper 
writing to be the will of Augustus H.-Anderson, as is the de- 
fendant. The judgment of the Ordinary, probating a will, 
is a judgment in rem, and binds all the world, immediately, 
if in solemn form, After seven years (minor heirs at law 
specially excepted by statute), if only in common form, even 
minor legatees (as such) are bound by the lapse of seven years, 
unless they be held to fall within the equity of section 2390, 
of the Code. 

But supposing the executor could yet attack this will. Can 
he do so collaterally in the present forum? Must he not go 
into the Court of Ordinary for that purpose. I think so: 
Tarver vs Tarver, 9 Peters, 174; Cowen & Hill’s Notes to 
Phil. Ev., part 2, n. 42; Code, 3700. 

10. Nothing need be added to the tenth point decided by 
the Court. Sections 2871 and 2875 of the Code are conclu- 
sive. 

11. Very little need be said in support of the decision on 
the eleventh point. Ifa legatee by filing a bill calling on an 
executor for a discovery, opened the door for the executor to 
attack the will, then all an executor, who had proved a will 
in solemn form, would have to do, in case he desired for any 
reason to reopen the judgment of probate, would be to re- 
fuse to execute the will, and force parties interested to file a 
bill against him, which must, in the nature of things, be a bill 
for discovery nine times out of ten. 

12. Believing as we do the verdict to be for no more than 
the complainaant was entitled to recover, the charge of the 
Court as to complainant’s right, under the decree of 1855, to 
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recover the $2,000 legacy left to his mother, conceding it to 
be error, is an immaterial one. 

13. Had the executor performed his duty, and faithfully 
discharged the trusts of the will at the proper time, he would 
have had abundant assets for the purpose of giving com- 
plainant his maintenance, education and $3,000. The estate, 
when it passed into his hands, was worth more than $200,000, 
and perfectly solvent. He continuously refused to execute 
this trust from 1853 until the present time. ‘The estate re- 
mained entirely solvent until the war closed. He cannot 
now shelter himself from personal liability, by the subsequent 
insolvency of the estate occuring long after he should have 
performed his trust. 

14. In support of the 14th point decided, it is only neces- 
sary to refer to the decison made in this case, when once be- 
fore brought to this Court, in 38 Georgia, 655. 

15. The presumption of the law is in favor of the legality 
of testator’s intention in making the will, and the will is 
valid on its face. The time has passed within which the 
executor could have attacked it as void, for the reasons set 
forth in his answer, even if he could do so at all collaterally. 

16. It has been too repeatedly held, that a purchase by 
an executor at his own sale is voidable, at the election of a 
legatee, to require more than a statement of the proposition. 

17. The defense of plene administravit having been relied 
on by the defendant, the charge quoted on this point was per- 
tinent and correct. 

18. The charge of the Court that the defendant had no 
right to invest the funds of the estate represented by him in 
Confederate securities without an order of Court, was made 
through an oversight on the part of Court and counsel in. 
omitting to note the Act of March, 1864, allowing such in- 
vestments of Confederate money on hand, prior to April Ist, 
1864, without such an order. But this Act was passed near 
the close of the war, and long, after the defendant, by his 
neglect to execute the trust, had rendered himself personally 
liable. The charge, therefore, was immaterial. 
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19. The Relief Act of 1870 expressly exempts from its 
benefits executors, and other trustees who have unfaithfully, 
or negligently mismanaged the property in their charge. 

20. The thirty-fifth ground for new trial is as follows: 
“Because the name of William C. Palmer, one of the jurors 
who tried the case, is not upon the jury list of the county, 
as made up in conformity to the Act of the General Assem- 
bly, approved February 15th, 1865; which fact was un- 
known to the defendant or his counsel until after the trial and 
the verdict.” Precisely this objection is made in Gormley vs. 
Laramore, 40 Georgia, 253; and the disqualification held to be 
one propter defectum, which must be taken advantage of “ be- 
fure the county has put itself to the trouble to try the case. 
The fact that the party objecting was not informed of the 
want of qualification of the juryman does not help the case. 
With proper diligence he could have been informed. The 
list is on file, subject to the inspection of all, and it is his 
own want of diligence that kept him in the dark.” 





Let the judgment of the Court below be reversed. 


SaMuEL Heys, plaintiff in error, vs. R. T. WALTERS, de- 
fendant in error, 


An appointment by the Judge of the Superior Court, of one to perform 
the duties of sheriff, under section 251, of the Revised Code, holds 
until there is an election of some one to fill the vacancy, as provided 
by law, and no longer. 


Vacancy. Sheriff. Revocation of appointment. Before 
Judge Cuark. Sumter Superior Court. April Adjourned 
Term, 1872. 


On April 8th, the first day of the regular April Term, 1872, 
of Sumter Superior Court, the following order was passed : 

“The office of sheriff being vacant, and the coroner of the 
county declining to act as sheriff during the term of the 
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Court, ordered by the Court that Samuel Heys be and he is 
hereby appointed sheriff, and W. W. Guerry, deputy sheriff, 
during the said term.” 

The April Term was adjourned to the ......««. Monday in 
June, 1872. Onthe 6th day of May, 1872, the Court passed 
the following order : 

‘Tt appearing to the Court that Samuel Heys was appointed 
by the Court sheriff on the .. day of April last, there 
being a vacancy in the office, and it further appearing that 
R. T. Walters has presented a commission from his Excellency 
the Governor, for said office of sheriff of Sumter county, 
ordered by the Court that the order appointing Samuel 
Heys, sheriff, be and the same is hereby set aside, and the 
said Heys will immediately turn over the books, papers, ete., 
belonging to said office to said R. T. Walters.” 

The last order was granted without first obtaining a rule 
nisi calling upon said Samuel Heys to show why said first 
order should not be set aside, and why he, the said Heys, 
should not turn over said books and papers to said R. T. 
Walters, and without any written notice to said Heys, 

To the granting of the second order, plaintiff in error ex- 
cepted, and says that the Court erred upon the following 
grounds, to wit: 

1st. The said Samuel Heys could not be called upon with- 
out a rule nisi, or some written notice to turn over the books 
and papers pertaining to said office of sheriff. 

2d. The said Samuel Heys had, under his appointment 
as sheriff, under the first order, the right to hold said office 
until ten days after the adjournment of the Court for which 
he was appoiuted. 


N. A. Sarra, for plaintiff in error. 


Fort & Houuts; J. A. ANSLEY, for defendant. 
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McCay, Judge. 


Taking section 251 of the Code literally, its words, “ who 
holds his office during the term and ten days thereafter,” seem 
to justify the claim of Mr. Heys to hold this office until 
ten days after the final adjournment of the Court. 

But the section is to be construed in view of its object, to- 
wit: to supply the immediate necessity for a clerk or sheriff 
at the time of the meeting of the Superior Court. The Con- 
stitution and laws generally contemplate that these officers 
shall be elected by the people, and this temporary selection of 
such an oiticer by the Judge for the nonce, to-wit: at the 
time of holding the Court, is to be very strictly construed 
and not carried beyond the actual necessity. 

In this case, the ordinary term was over, even the ten days 
thereafter had expired. But there was an adjourned term to 
be held, and it is contended that this carries over the term 
of the appointee until ten days after the final adjournment, 

We do not agree with this construction. The great object 
of the provision is to meet the emergency. We are not pre- 
pared even to say that if a regular clerk were elected during 
the regular term, and were to demand his place, the appoint- 
ment would not fall, since the emergency had ceased. But 
after the Court has adjourned to a different day the terms of 
the act are complied with, its reason is satisfied. 

By the next section it is clear that it was contemplated that 
the appointment should cease when the regular clerk was 
elected. 

Taking both sections together, and especially considering 
that the object of both is simply to meet a special emergency, 
to-wit: Tosecure officers at actual sessions of the Court—the 
power of the appointee to hold over is rather permissory than 
mandatory, and we conclude that there was no intent to ex- 
tend the term beyond ten days after the actual session of the 
Court. 

As we have said, we are not prepared to say that the ap- 
pointee would not yield to the regular officer, whenever he 
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was elected and qualified, but we feel that it was clearly not 
the intent to carry the appointment over, simply because the 
Judge has appointed an adjourned term. 

Judgment affirmed. 


JAMES D, Caruart et al., plaintiffs in error, vs. MARY 
VANN, defendant in error. 


Where land is ‘‘ regularly advertised and sold at administrator’s sale,’’ 
(and the record states no more) and is afterwards levied on under 
judgment obtained against the intestate in his life time, and the Court 
decides that the administrator’s sale divests the judgment lien—to 
which judgment exception is taken—the plaintiff in error must show 
affirmatively that the estate was solvent, and the order of sale was not 
granted for the payment of debts, but for distribution only, in order 
to entitle him to a reversal of the judgment, even if this would do so. 
And as to this, we reserve our opinion. 


Administrator’s sale. Title. Judgment lien. Before Judge 
Harrevtit. Miller Superior Court. April Term, 1872. 


James D. Carhart and William B. Carhart brought three 
actions of complaint for different tracts of land situated in 
the county of Miller, two against Mary Vann and the third 
against Mary Vann and Crawford Long. The cases were 
submitted to the Court upon the following agreed facts : 

“That the property in controversy was the property of 
Joshua S. Vann; that Vann died some time in 1866; that 
his estate was regularly administered upon, and the land in 
controversy regularly advertised and sold at administrator’s 
sale; that the parties defendant hold under title acquired at 
said administrator’s sale; that subsequent to said administra- 
tor’s sale a fiert facias, issuing from the fifth Circuit Court 
of the United States for the Southern District of Georgia vs. 
Joshua Vann, was levied upon the same land; that the said 
fieri facias was sued out before the death of Joshua Vann, 
and levied as stated above upon the land in controversy after 
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its regular sale at administrator’s sale; that plaintiffs claim 
title under this last sale. 

The Court held ‘that plaintiffs acquired no title under the 
sale by virtue of the levy under the aforesaid execution. To 
which decision plaintiffs excepted and now assign said ruling 
as error. 


Fremine & Rurwerrorp; G. J. Wricut, for plaintiffs 
in error. 


R. Sims; J. A. & Isaac Busu, for defendants, 


MontTaGoMERY, Judge. 


At common law, or rather by the operation of the statute 
of Westminster, 2, 13 Ed., 1, judgment liens existed against 
the lands of the debtor from the first day of the term at 
which the judgment was obtained. The statute of frauds, 
sections 13, 14 and 15, altered the rule so far as purchasers 
were concerned, and enacted that the judgment as to them 
should date from the time at which it was actually obtained. 
If, after judgment against the debtor, he died, his land passed 
to his heir, cumbered with the judgment lien, the creditor 
being obliged, of course, to look first to the personal assets in 
the hands of the executor or administrator for the payment. 
By the 16th section of the statute of frauds, these were 
bound by the judgment only from the time the execution 
was delivered to the sheriff; and the section required the 
sheriff to indorse on the execution the date of the delivery 
to him, “for the better manifestation of the said time.” This 
judgment lien so fixed upon the personal assets did not pre- 
vent the executor or administrator from disposing of them, 
the rule being “that an executor or administrator has an 
absolute power of disposal over the whole personal effects 
of his testator or intestate; and that they cannot be followed 
by creditors, much less by legatees, general or specific, into 
the hands of the alienee. The principle is that the executor 
or administrator in many instances must sell in order to 
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perform his duty in paying debts, ete.; and no one would 
deal with an executor or administrator if liable afterwards to 
be called to account:” 2 Williams’ Executors, 670, (2d 
American Edition, from 2 London ;) Toller’s Executors, book 
3, chap. 1, sec. III. 

Lord Thurlow, in Scott vs. Tyler, 2 Dick., 725, (quoted in 
Wms’ Ex’rs, 671) says, ‘It is of great consequence that no 
rule should be laid down here which may impede executors 
in their administration, or render their disposition of the tes- 
tator’s effects unsafe or uncertain toa purchaser. His title is 
complete by sale and delivery. What becomes of the price 
is of no concern to him.” Again in Farr et al. vs. Newman, 
4 T. R., 630, Grose, J., says, “The power of selling or dis- 
posing of the goods of the testator the executor must have ; 
it is necessarily incident to his office; without that power his 
trust cannot be executed, nor can the purposes for which it is 
given be answered. Therefore, when he sells, the law in- 
tends that he sells the goods of the testator to answer the 
purposes for which the power of selling was given; and in 
so doing he does that which is necessary to his authority, and 
therefore lawful, just and right.” See also Buller, Judge’s 
opinion; Jbid., 641, and Ashhurst’s, page 644; see 1 Kelly, 
344; 7 Johns. Ch., 150. The judgment creditor whose lien 
attached to the personalty, living the debtor, and within a 
year before his death, may levy upon such personalty, when 
found in the hands of the executor or administrator: 2 Wms’ 
Ex’rs, 1422. I will add that a judgment is only a general 
security, not a specific lien upon the property of the debtor: 
2 Tidd’s Prac., 936. Under the authorities quoted, the ex- 
ecutor or administrator may, at common law, divest the 
general lien of a judgment which has attached upon the 
goods of the testator or intestate by placing the execution in 
the hands of the sheriff before the death of the debtor. 
Whether they can sell the property of the testator so as to 
divest specific liens as a mortgage, for instance, it is not nec- 
essary to consider, 

By our law, all the property of a debtor is bound by a 
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judgment against him from the time of itsrendition. So far 
as personalty, then, is concerned, if the debtor die after judg- 
ment, no distinction is perceived between the power of the 
executor or administrator to dispose of it and divest the 
judgment lien under our statute, and the power under the 
statute of frauds where the execution was placed in the 
sheriff’s hands before the death of thedebtor. But the power 
of the representative to dispose of the real estate of the de- 
cedent is more limited. He can only sell that when neces- 
sary to pay debts, or for purposes of distribution: Code 2518. 

We are very clear that a sale of land to pay debts would 
divest a judgment lien. The reasons given for divesting 
judgment liens on personalty apply with full force. Whether 
a sale for purposes of distribution alone would do so, we are 
not now prepared to say. Where the record fails to disclose 
the purpose of the sale and the condition of the estate, 
but does disclose an outstanding judgment against the de- 
ceased, we will not presume that the sale was for distribution. 
Indeed, the more natural presumption would be that the sale 
was for the payment of debts, and that the money is now in 
the hands of the administrators for that purpose, or has been 
paid in satisfaction of debts of higher dignity than that of 
the judgment creditor. For it is to be observed that although 
a judgment debt may be the highest in dignity during the 
life of the debtor, on his death it at once takes rank below 
four other classes: Ist. Funeral expenses. 2d. Expenses of 
administration, including a provision for the support of the 
family of the deceased debtor. 3d. Taxes and other debts 
due the State, or United States. 4th. Debts due by the de- 
ceased as trustee for any appropriation of trust funds to his 
own-use. To these may be added the widow’s claim for 
dower. See Simmons vs. Latimer, 37 Georgia, 495; Code, 
2494. This enumeration shows the necessity of allowing the 
administrator or executor to divest judgment liens by sale of 
the decedents’ property to pay the debts of the estate. Other- 
wise, the practical effect would be to give the judgment debt 
priority over the four classes hereinbefore named, for prop- 
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erty would bring little or nothing at administrator’s sale, if 
liable to be afterwards levied on, and sold under judgments 
obtained against the intestate. 

Our conclusion then is, that a sale of land by an adminis- 
trator, legally made for the payment of debts of the intes- 
tate, divsets judgment liens, and where the record fails to 
show in express terms that the estate is solvent, and that the 
property was sold for distribution alone, but does show an 
outstanding unsatisfied judgment against the estate which 
has been levied on the land sold by the administrator, the 
more natural presumption is, that the sale by the adminis- 
trator was for the purpose of paying the debts of the estate, 
and that being so, the lien of judgments obtained in the 
lifetime of the intestate is divested by the sale. 

Judgment affirmed. 


Tuomas R. LuMsDEN, plaintiff in error, vs. ELLIs MANEs, 

defendant in error. 

Where a defendant is sued upon a note given in the year 1863, in part 
payment for property, of which he was in possession of an undivided 
half at the time of the trial, he is entitled to the benefit of the pro- 
visions of the Ordinance of 1865, notwithstanding his refusal to deliver 
up the property for the note. (R.) 

Scaling Ordinance of 1865. Before Judge JOHNSON. 

Talbot Superior Court. March Term, 1872. 


For the facts of this case, see the decision. 


B. Hitt; M. Bernune; E. H. Worri11, for plaintiff 
in error. 


W. A. Litt ez, for defendant. 


Warner, Chief Justice. 


This was an action brought by the plaintiff against the de- 


fendant on a promissory note for the sum of $1,500, dated 
Vor’ xvi. 26, 
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10th of October, 1863, and due 1st of January, 1865. The 
note was given in part payment of a mill. The mill was 
sold for $6,000 in Confederate money, was worth at the time 
of the purchase $2,000 in the present currency. Defendant 
had sold one half of the mill for Confederate money, and at 
the time of the trial was in the possession of the undivided 
half of the land and mill as trustee for his wife. The Court 
asked the defendant if he would give up the property to the 
plaintiff, he being willing to accept the same and surrender 
up to defendant his note. The defendant declined to give up 
the property to the plaintiff. The Court then charged the 
jury, “that the defendant was not entitled, under the state of 
facts, to any relief by way of reducing the note sued on, that 
the only relief for him was to surrender the land; that he 
must either give up the land and mill, or pay the note.” 
The jury found for the plaintiff $1,500, with interest and 
costs of suit. The defendant excepted to the charge of the 
Court. This was a Confederate contract, and the equities of 


the parties were to be adjusted under the provisions of the 
Ordinance of 1865, which the defendant relied on in his plea 
to the plaintiff’s action. In our judgment, the charge of 
the Court to the jury was error, the more especially as the 
defendant was in the possession of the property in right of 
his wife, and not in his own right. 

Let the judgment of the Court below be reversed. 


H. A. Scort, trustee, plaintiff in error, vs. THomas Berry, 
defendant in error. 


1. The holder of a rent note, who is not the landlord, cannot sue out a 
distress warrant for rent not due. But when, in such a case, the affi- 
davit made for the distress warant, describes the sum sued for as the 
rent for a plantation owned by a third person, and the rent note is pay. 
able to such third person or bearer, it does not necessarily follow that 
the affiant is not the landlord. If such was the fact, it should be proved 
upon an issue raised by counter-affidavit before the jury, and the 
Court asked to charge the law applicable to the case. 
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Distress warrant. Landlord and tenant. Before Judge 
HarreELL. Clay Superior Court. March Term, 1872. 


Thomas Berry made affidavit for a distress warrant as fol- 
lows: “That H. A. Scott, trustee for his wife and children, 
of said county, is justly indebted to him, deponent, in the 
sum of $1,500 for thesrent of the plantation of J. F. Trent- 
len, for the year 1871, and which sum is to mature and be- 
come due on December Ist, next, and that the said H. A. 
Scott, trustee for his wife and children, is seeking to remove 
his crop from the premises.” 

This affidavit was based upon a note dated November 
29th, 1870, due December 1st, 1871, for $1,500, payable to 
J. F. Trentlen or bearer, for rent of plantation for the year 
1871, of which Berry was the holder. Scott made the usual 
counter-affidavit, and upon the trial, moved to dismiss the 
distress warrant upon the ground that plaintiff, as appeared 
of record, was not the landlord of defendant, but was the 


holder of the note given to the landlord, and was, therefore, 
not entitled to the process of distress warrant. 
The motion was overruled and plaintiff in error excepted. 


B. Exeman; H. Frevper, for plaintiff in error. 
Joun C. WELLS; Joun T. CiarK, for defendant. 
MonTGoMERY, Judge. 


It is true that no one but a landlord may distrain for rent: 
3 Blackstone’s Commentaries, 6, n.; therefore, the holder, as 
such, of a rent note cannot; but it is not true that only the 
owner of the fee can be a landlord. A lease is an estate and 
may be assigned: Garner vs. Byard, 23 Georgia Reports, 291. 
Hence, a tenant may sub-let; and, as to the sub-tenant, he is 
the landlord—that he takes a rent note, payable to the owner 
of the fee or bearer, is not inconsistent with the idea of a 
sub-lease. For aught that appears by this record, Berry 
was the original lessee of the Trentlen plantation, and he in 
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turn sub-let to Scott. If such were not the fact, the issue 
should have been raised by the counter-affidavit and the 
proof submitted to a jury, or perhaps the proof might have 
been made upon the usual counter-affidavit. The motion to 
dismiss assumes that it appears by the record that Berry is 
not Scott’s landlord. It only appears that he is not owner 
of the land rented. 
Judgment affirmed. 


B. J. Hart, Receiver, plaintiff in error, vs. Morris Laza- 
RON, defendant in error. 


An injunction will not be granted to restrain the enforcement of a judg- 
ment when it appears by the bill that the Court in which the judgment 
was obtained had no jurisdiction. The remedy at law is complete 
either by affidavit of illegality, or by action of trespass. 


Jurisdiction. Remedy at law. Injunction. Before Judge 
CuiarRK. Sumter Superior Court. April Term, 1872. 


Morris Lazaron filed his bill against B. J. Hart, Receiver 
of Harrison Haber & Company, containing, substantially, 
the following allegations: That on the day of 
18..., complainant filed his petition in bankruptcy; that, 
pending said proceedings in bankruptcy, defendant, a cred- 
itor of complainant, instituted suit in the Superior Court of 
Sumter county on a claim made before June Ist, 1865, attach- 
ing no tax affidavit, as required by law; that the claim sued 
on was provable in bankruptcy ; that the defendant was duly 
notified of the proceedings in bankruptcy ; that complaiuant 
was never served with a copy of the declaration in said suit ; 
that defendant obtained judgment against complainant at the 
October Adjourned Term, 1871, of said Court, for $460, 
principal, $312 94, interest and costs of suit ; that said Court, 
by reason of the proceedings in bankruptcy, had no jurisdic- 
tion of said action; that defendant is about to have the exe- 
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cution, based upon said judgment, levied upon certain property 
claimed by him to belong to complainant. Prayer: that de- 
fendant be enjoined from further proceeding to enforce said 
judgment ; that the writ of subpoena issue, 

Defendant demurred to complainant’s bill. The demurrer 
was overruled and plaintiff in error excepted, and assigns 
said ruling as error. 


Hawkins & GuERRY, represented by CLARK & Goss ; 
W. A. Haw«rns, for plaintiff in error. 


C. T. Goong, for defendant. 


McCay, Judge. 


We see no reason for equitable interference, according to 
the statements of the bill. The jurisdiction of a Court over 
the subject matter or the person may always be attacked, 
unless the defendant has appeared and, by pleading to the 
merits, waived it. If the defendant was not served and did 
not appear, he may take advantage of it by illegality, accord- 
ing to the very terms of the Code: Section 3621. And, 
generally, any Court, where there has been no waiver by a 
plea to the merits, will set aside a judgment which it had no 
jurisdiction to grant. (See Cede, section 3537.) Our affi- 
davit of illegality, in terms, except in the case provided for 
in section 3621, only applies to cases where the illegality is 
after the judgment. But long before this exception, provi- 
ded for in section 3621, this Court had decided that an affi- 
davit of illegality would lie if there was no service, upon the 
ground that the judgment wasa nullity. And Judge Lump- 
kin, in Parker vs. Jennings, 26 Georgia, 141, says: ‘ This 
Court has repeatedly held that an affidavit of illegality does 
not allow you to go behind the judgment, and that the val- 
idity of the judgment cannot be attacked by such a proceed- 
ing; but it will be found, upon examination of the cases, it 
was where the judgment was voidable only, and not abso-= 
lutely void. Of course, the judgment being good until set 
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aside, when it is erroneous only, it supports the execution.” 
The effect of this is to say that, if the judgment be void, 
illegality will lie. In this case, if what the complainant says 
be true, the Court giving this judgment had no jurisdiction, 
for want of service, and because the whole matter was in 
bankruptey. Though of this latter we are not sure, unless 
the plaintiff knew, or was notified of the fact; still, if the 
Court had no jurisdiction, the judgment is void at law, and 
equity has no jurisdiction, because there is a good remedy at 
law. 
Judgment reversed. 


Saran EraAmpsest, plaintiff in error, vs. James J. Scar- 
BOROUGH, defendant in error. 


A judgment rendered by the Judge of the Superior Court, without the 
verdict of 4 jury, in acivil case founded on contract, when an issuable 
defense is filed on oath, should be set aside. 


Pleading. Practice. Judgment by Court. Before Judge 
Cxuark. Sumter Superior Court. April Term, 1871. 


James J. Scarborough brought complaint against Sarah 
Erambert. The case being called and no response made by 
the defendant or her counsel, judgment was rendered by the 
Court for $150, with interest and costs. Subsequently a 
motion was made to- vacate said judgment upon the ground 
that an issuable defense had been filed on oath to said suit, 
and that the judgment of the Court without a verdict of a 
jury was void. The motion was overruled and plaintiff in 
error excepted. 


Joun R. WorRI1t, for plaintiff ia error. 


N. A. Smiru; A. R. Brown, represented by B. P. Hot- 
Lis, for defendant. 
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MontTeoMERY, Judge. 


Article V. section 3 and paragraph 3 of the Constitution 
gives the Court authority to render judgment, without the 
verdict of a jury in all civil cases founded on contract, where 
an issuable defense is not filed on oath. Section 13 of the same 
article provides that the right of trial by jury, except where 
it is otherwise provided in this Constitution, shall remain 
inviolate. Before the Constitution, cases like the present in 
the Superior Court were tried by jury. That mode of trial 
must “remain inviolate,” except where “an issuable defense 
is not filed on oath.” 

Judgment reversed. 


Perry BENNETT é al., plaintiffs in error, vs. ADONIRAM J. 
WILLIAMS, administrator, defendant in error. 


1. Where a will, executed in July, 1850, the testator dying in 1859, 
conveys property in trust, the proceeds to be applied to the benefit of 
certain slaves, and provides that the survivor shall receive the whole 
benefit, the clause is inconsistent with the provisions of the fourth sec- 
tion of the Act of 1818, against manumission, and therefore void. (R.) 

2. The will must be construed under the law as it existed at the time of 
the death of the testator. (R.) 


Demurrer. Bequest to slave. Before Judge GREENE. 
Monroe county. At Chambers. October 3d, 1872. 


For the facts of this case, see the decision. 


WuirrLe & Gust1y, for plaintiffs in error. 1st. The pro- 
bate of the will concludes all parties in interest, as does also 
their acquiescence: 4 Ga. R., 445; Code sec. 3519. 2d. The 
third clause of Mr. Cotton’s will is not contrary to Acts of 
1801, 1818: Prince, 787, 794. 3d. Those Acts were only to 
inhibit four things: 4Ga. R., 91. 4th. The rule of stare 
decisis cannot be invoked: 4 Ga. R., 76; 18 Ga. R., 563; 6 
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Ga. R., 539; 42 Ga. R., 175; 15 Ga. R., 496; 38 Ga. R,, 
655; 43 Ga. R., 142. Sth. If the intention of Mr. Cot- 
ton cannot be literally carried out, the doctrine of “Cypres” 
should be invoked: Adam’s Eq., 68; Code, secs. 3099, 3100. 
6th. Gifts to slaves favored: Cobb on Slavery, sec. 258. 


Hammonp & Stone, for defendant. 
Warner, Chief Justice. 


This was a bill filed by the complainants, praying for an 
injunction to restrain the defendant as administator de bonis 
non, cum testamento annexo of John Cotton from selling the 
land of the testator until a provision should be made there- 
from in favor of the complainants, under the third clause of 
the testator’s will, which is in the following words: “I give 
and bequeath to Peter Jones at the death of my wife, any two 
lots of my lands that he may select, on the trust following, 
to-wit: the net proceeds and profits to be applied to the 
benefit of my three negroes, old Perry, his wife Silvy, and 
their grand-daughter, Elizabeth, a mulatto girl, he to take 
them and apply this property to their use, and at the death 
of either, the last survivor, or survivors, to receive the whole 
benefit.” The will bears date 2d of July, 1850, and the tes- 
tator died in July, 1859. The defendant demurred to the 
bill, on the gound that this clause of the testator’s will was 
void under the laws of this State, at the time of making it, 
and at the time of the death ofthe testator. The Court sus- 
tained the demurrer, and refused to grant the injunction ; 
whereupon, the complainants excepted. The fourth section 
of the Act of 1818 declares that “all and every will and tes- 
tament, deed, whether by way of trust or otherwise, contract, 
agreement, or stipulation, or other instrument in writing or 
by parol, made and executed for the purpose of effecting or 
endeavoring to effect the manumission of any slave or slaves, 
either directly, by conferring or attempting to confer freedom 
on such slave or slaves, indirectly or virtually, by allowing 
and securing, or attempting to allow and secure to such slave 
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or slaves the right or privilege of working for his, her, or 
themselves free from the control of the master or owner of 
such slave or slaves, or of enjoying the profits of his, her, or 
their Jabor or skill, shall be and the same are hereby declared 
to be utterly null and void.” The complainants who were 
slaves at the time of the death of the testator, are now seek- 
ing to enforce that clause of the testator’s will which con- 
veyed the two lots of land to Jones in trust for their use and 
benefit. This clause of the testator’s will must be construed 
under the law as it existed at the time of his death. 

Whilst we have labored to carry out the intention of the 
testator, and to secure the property for the benefit of the 
complainants, if it could be done consistently with the law, 
still, we are forced to come to the conclusion that the manda- 
tory requirements of the statutes of this State, which must 
control the question, leaves us no discretion but to declare 
the third clause of the testator’s will null and void. The 
enjoyment and control.of the profits of the two lots of land 
by the complainants as slaves, and the application of the 
property to their use and benefit would have been entirely 
inconsistent with their condition as such slaves, and in the 
very teeth of the provisions of the Act of 1818, which was 
the law of the State when the will took effect at the death of 
the testator, and must therefore control our judgment in this 


case, 
Let the judgment of the Court below be affirmed. 


WituraM O. CHENEY et al., plaintiffs in error, vs. ELIza- 
BETH A. DALTON, administratrix, for use, etc., defendant 


in error. 


1. Where proceedings are instituted to establish a lost note, and suit is 
commenced after the rule nisi has issued, as allowed by section 8910 
of the Code, and, pending the cause, the original note is found, it is 
not error to allow plaintiff to amend his declaration, so as to sue upon 
the original note thus found, even though there may be some immate- 





402 SUPREME COURT OF GEORGIA. 


Cheney e¢ al. vs. Dalton. 


rial discrepancies between the original note and the copy which it was 
sought to establish. 

. Title to personal property may pass by sale without present delivery ; 
but a mere promise to deliver, for a consideration paid, after the owner 
shall have done something necessary to enable him to deliver, does not 
pass title. The intention of the parties will govern. Thus, where A 
buys land of B, for which he gives him the note of a third person, and 
they afterwards cancel their trade, but B, having lost the note, prom- 
ises to have a copy established, and then to deliver it in lieu of the lost 
original, or to deliver the original if found, the title to the note passed 
to A or not, at the time of the cancellation of the land trade, accord- 
ing as the parties may have intended. The jury in this case having 
found that the parties did not intead to pass the title to the note until 
it was safely delivered to A, which finding is supported by evidence, 
the verdict will not be disturbed. 


Lost note. Personalty. Delivery. Rescission. Before 
Judge ANDREWS. Oglethorpe Superior Court. October 
Adjourned Term, 1871. 


Jesse Dalton, for the use of James P. Dorough, brought 


complaint against William O. Cheney, Enoch Cheney and 
Andrew J. Watson on a note alleged to be lost, proceedings 
for the establishment of which were then pending. The 
copy attached to the declaration was as follows : 


“ $500 00.—One day after date we, or either of us, promise 
to pay James P. Dorough, or bearer, the sum of five hundred 
dollars, for value received. 4th January, 1860. 

“ WiILLiaAM O. CHENEY, 
[Signed] “ EnocH CHENEY, 
“ ANDREW J. WaTSON.” 


“Received, 4th January, 1861, the interest due on this 
note.” 

“ Received, 4th January, 1862, the interest due on this 
note.” 

“Received, 4th January, 1863, the interest due on this 
note.” 


Plaintiff having died pending suit, Elizabeth A. Dalton, 
his administratrix, was made a party. 
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The lost note having been found, plaintiff moved to amend 
the declaration as follows: 


“ Plaintiff says that since proceedings to establish the note, 
which is the foundation of this action, were begun, the origi- 
nal note has been found; and plaintiff further amends by 
declaring, upon said original note, of which the following is 
a copy: 

‘“‘*One day after date, I promise to pay James P. Dorough, 
or bearer, five hundred dollars, for value received of him. 
January 4th, 1860. 

‘WituiaM O. CHENEY, 

[Signed ] ‘Enocn R. CHENEY, Security, 

‘A. J. Watson, Security.’ 


‘Received on the within note thirty-five dollars. 

‘December 26th, 1860.’ ” 

‘Received on the within note $50 49, it being the interest 
on said note up to date. January 4th, 1863,’ 

‘I assign the within note to Jesse Dalton, for value re- 
ceived, conditioned that if the debt is repudiated by law or 
scaled down, I will make good to the said Jesse Dalton one- 
half of his loss thereby. September 18th, 1865. . 

[Signed] ‘James P. Doroveu.’” 


The amendment was allowed and defendants excepted. 

It appeared, from the evidence, that James P. Dorough, in 
the fall of 1865, traded the note sued on to Jesse Dalton in 
part payment for a tract of land; that on September 21st, 
1867, the trade was rescinded and the note was to be re- 
turned to Dorough, but Dalton could not find it and pro- 
nounced it lost; that Dalton agreed that he would havea 
copy established, and employed John C. Reed, Esq., for this 
purpose; that just before the October Term of the Superior 
Court of last year, the original note was found and turned 
over to the usee by Mrs. Dalton, Jesse Dalton having died ; 
the copy when established was to have been delivered to 
Dorough ; that when the rule nisi on the proceedings to 
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establish the lost note was served, suit was commenced on 
said note in the name of Dalton, by consent of both Dalton 
and Dorough; that Dorough paid no taxes on the note while 
it was in the possession of Dalton or of his estate. 

The jury returned a verdict for the plaintiff for $500, 
principal, with interest from January 4th, 1863. 

The defendants moved for a new trial upon the following 
grounds, to-wit : , 

Ist. Because the Court erred in allowing the amendment 
hereinbefore set forth. 

2d. Because the Court erred in charging the jury as fol- 
lows, to-wit: “That a promise or undertaking to do a thing 
may be a valid consideration, and that if Dalton, in consid- 
eration of the reconveyance to him of the land by Dorough, 
promised to establish a copy of the lost note and to deliver 
the same when established to Dorough, this promise of Dal- 
ton, and not the lost note, was the consideration of the re- 
scission. Dorough could have enforced this promise of Dalton 
just as a man could enforce a legal promise of another to 
make and deliver so much cotton, or recover damages equal 
to the value of the cotton. Had Dalton refused or failed to 
to perform his promise, Dorough could have recovered from 
him damages to the amount of the value of the note. There 
is a difference between selling or conveying title and a prom- 
ise to sell, reconvey or deliver. Mr. Reed contends that only 
a contract to sell or deliver has been promised, and Mr. 
Mathews that a contraet or sale, in effect, of the note was 
made so as to pass title, though the note was not to be de- 
livered until a future day.” 

3d. Because the Court erred in charging the jury as fol- 
lows, to-wit: “That the consent of Dalton and Dorough 
could put the title to the note in both or either, and that if 
both agreed that Dalton was to proceed in his own name to 
establish a copy, and agreed that suit should be instituted in 
his own name on the note, and if both further agreed that 
the note was to be delivered up when established by Dalton 
to Dorough; that this agreement and consent kept the title 





ATLANTA, JULY TERM, 1872. 405 


Cheney e¢ al. vs. Dalton. 


to the note in Dalton until the found original was restored to 
Dorough. The suit could proceed in Dalton’s name, and 
while Dalton was the legal owner of the note, for the benefit 
of Dorough, and that Dorough would have power to bargain 
away his right to such benefit without changing the title, for 
Dorough might have released Dalton himself from the con- 
tract which he testifies was made between him and Dalton. 
But the Court goes further, and charges you that if you be- 
lieve, from the evidence, that the note onthe rescission of the 
contract of sale of land was sold or reconveyed to Dorough 
to be delivered at a future day, the title passed to Dorough, 
and he should have paid the taxes thereon, for the Court 
charges that title to personal property without present de- 
livery can pass by sale. The difference is this, that though 
a sale or reconveyance of the note would have repassed title 
to Dorough without delivery, a promise only to deliver when 
the note should be found or copy established, passed’ no 
present title to Dorough ; for if after finding or establishing 
a copy, Dalton had failed to deliver, the title would have re- 
mained in him, Dalton, and Dorough would have had redress 
against Dalton fora violation of his contract to deliver. The 
Court charges, that to have made a sale or reconveyance it 
was unnecessary to have used such words, but there must 
have been something equivalent thereto. The Court charges 
that a mere promise to reconvey or deliver, when the note 
might have been found or copy established, is not, of itself, 
such a sale or reconveyance, as would have vested title in 
Dorough before delivery.” 

4th. Because the Court erred in refusing to charge the fol- 
lowing request without modification, to-wit: “If the jury 
believe, from the evidence, that the lost note was the con- 
sideration given by Dalton to Dorough, for the land pur- 
chased by Dalton, from Dorough, and deeded September 
2ist, 1867, then the title to the lost note vested in Dor- 
ough, and it was his duty to pay taxes on it, and if they be- 
lieve he did not pay taxes on it as required by law, they 
must find for the defendants.” ‘To which request the Court 
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added the following modification: “If you believe, from the 
evidence, that Dalton only promised to deliver the lost note 
when found or established, and that this was the promise or 
agreement between the parties, then such promise, as has been 
already charged, is the consideration of the land deeded. But 
if you believe, from the evidence, that the lost note was given 
for the land, then it was the consideration, and the title to 
the lost note vested in Dorough, and he should have paid 
taxes on it from the time of making such deed, until it was 
delivered to him since the finding.” 

5th. Because the Court erred in refusing to charge the fol- 
lowing request, without modification, to-wit: “If the jury 
believe, from the evidence, that Dalton promised Dorough to 
establish a copy of the lost note, that promise did not pre- 
vent the title to the lost note vesting in Dorough the mo- 
ment the land was deeded to Dalton, for which the lost note 
was given.” To which the Court added the following mod- 
ification: “that though the promise mentioned in this re- 
quest did not prevent the title to the lost note from vesting 
in Dorough, yet on the other hand it did not vest without 
more. As already charged it required more than such prom- 
ise to vest title.” 

6th. Because the verdict of the jury was contrary to law 
and evidence. 

The motion for a new trial was overruled by the Court 
and defendants excepted, and assign error upon each of the 
grounds aforesaid. 


J. D. MATHEWs, for plaintiffs in error. The Court erred 
in allowing the amendment: Code, secs. 3906, 3910, 3429, 
3430. The note was Dorough’s property during the years 
1868, 1869, 1870, and he should have paid taxes thereon: 
Code, sec. 2712. The non-delivery of the note did not pre- 
vent the title from passing: 31 Ga. R., 143 ; Code, secs. 2587, 
2602, 


JoHn C. REeEeEp, for defendant. The amendment was 
proper: Code, sec. 3906; Story Prom. Notes, 57; 18 Ga, 
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R., 465; Ibid., 738. Delivery essential to sale: Code, sec. 
2602. Note payable to bearer negotiable by transfer: Code, 
sec. 2733. 


MontTGoMERY, Judge. 


1. It is too late, in our practice, to object to amendments 
to pleadings upon mere technicalities. ‘The legal effect of 
the lost note and the substituted copy sued on are identical. 
No new and distinct cause of action—no new and distinct 
parties. The amendment was properly allowed: Code, 3429, 
3430. 

2. Whether Dorough should have paid the taxes on the 
note after the rescission of the land trade, and before delivery 
of the note to him, depends entirely on whether the intention 
of the parties was to pass the title of the lost note to Dorough 
at the date of the rescinding contract. There was evidence 
to show such was not the intention, and the jury have so 
found. Indeed, it would have shown very little shrewdness 


on Dorough’s part to divest himself of the title to the land 
and take the risk of the note having passed into other hands 
and been by them collected. True, he might have collected 
the amount from them, if they were able to pay, but suppose 
they were not? 

Judgment affirmed. 


JosePH J. Printup, plaintiff in error, vs. Davip B. Bar- 
RETT, administrator, defendant in error. 


When A loaned money to B, to be used by B in rebuilding a certain mill 
of B’s, which had been destroyed and was being rebuilt, and it was 
understood that A was to have a lien on the mill to secure him, but no 
writing or other written memorandum was made, except the giving of 
notes for the money, and there was no charge of accident, fraud or 
mistake by which the execution of such a writing was prevented: 

Held, That after B’s death, on a bill to marshal his assets, equity will 
not set up in favor of A a lien on the mill, to the prejudice of the other 
creditors of B. 
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Equity. Bill to marshal assets. Lien. Parol evidence. 
Before Judge Parrott. Gordon Superior Court. Feb- 
ruary Term, 1872. 







David B. Barrett, as the administrator upon the estate of 
A. P. Bailey, deceased, filed his bill against Joseph J. Printup 
and others, creditors of said estate, for the purpose of mar- 
shaling the assets. Printup, in his answer, set up that the 
complainant’s intestate was indebted to him in the sum of 
$2,893, besides interest on certain promissory notes for the se- 
curing the payment of which he elaimed a lien on the Ooth- 
caloga Mills, by virtue of an understanding with said intes- 
tate, that if defendant would let him have the money to re- 
build said mills, said mills and mill seat should stand good 
for the sum advanced, and that defendant should have a lien 
on said property for the same. 

C. D. McCutchen, Esq., was appointed Master in Chancery, 
and the claim of said Printup referred to him. He made 
the following report: 



















“J. J. Printup’s four notes are allowed as follows: 

“ Note for principal sum of $1,632, with interest from 1st 
of May, 1866. 

“ Note payable in gold for $200, with interest from 1st of 
May, 1866. 

“Note for principal sum of $261, with interest from 7th 
June, 1866. 

“Note for principal sum of $800, with interest from 18th 
December, 1865. 

“The said gold note of $200 may be discharged in currency 
by adding ten per cent. to the principal and interest for the 
premium on gold. 

“T find that these notes of J. J. Printup were given by A, 
P. Bailey for cash borrowed to be used in and about the con- 
struction of the mills known as the Oothcaloga Mills, and 
that the money was so used, but the testimony did not satisfy 
me that there was ever any definite or distinct understand- 
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ing between Bailey and Printup, that Bailey was to give any 
mortgage or lien to Printup on the mills to secure the pay- 
ment of the notes; no such lien was in fact ever executed, 
and the lien claimed by him on said mill property is not al- 
lowed, and his claims are to grade only as promissory notes.”’ 

Printup excepted to said report. A jury was impanneled 
to try the issue thus formed. 

Defendant introduced the notes above set forth, and offered 
to prove by E. D. Hudgins that said A. P. Bailey came to 
witness’ house in the latter part of the spring or first of the 
summer of 1866, and said that he had gone as far as he could 
in rebuilding his mills on Oothcaloga creek, which had been 
burnt during the war, unless he could find a man who would 
let him have some money; that he had been riding about to 
find some one, but had failed; asked witness if he knew of 
any one from whom he could get $2,000 or $3,000; said 
that if he could find any one who was willing to let him 
have the money, he would give a lien on the mills and mill 
property to secure the debt ; witness told him that he thought 
plaintiff had some money, and probably he might get it from 
him; Bailey said he would go to see him, and if defendant 
would let him have the money he would give him a lien on 
his mill, and mill property to secure him, and if necessary, 
give him a mortgage thereon ; that. Bailey went off in the direc- 
tion of Printup’s, and in the evening of the same day came 
back from towards defendant’s, and told witness that he got 
about $2,000 from defendant, but had very hard work to get 
it and could only obtain it by agreeing to let defendant have 
alien on said mills and mill property, and that defendant 
would not let him have the money without an understanding 
and agreement that he was to have said lien to secure the 
same ; that he felt thankful to defendant for letting him have 
the money on these terms, as it would enable him to go on 
rebuilding his mills. 

This evidence was objected to upon the ground that a lien on 
real estate could not be created and proven by parol contract 


Vor. xtvr. 27. 
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and agreement. The objection was sustained, the evidence 
excluded and defendant excepted. 

The defendant offered to prove substantially the same ad- 
missions made by Bailey by the witnesses, J. M. Jones, 
M. M. Anderson, J. F. C. Martin, James Staygs, William 
Chamolin, Jesse Monon, and . - Vanhorn. Upon ob- 
jection made the evidence was excluded and defendant ex- 
cepted. 

The defendant having no further evidence the Court passed 
_ an order confirming and allowing said report of the Master 
in Chancery, making the same a part of the decree, and de- 
fendant excepted. 

The defendant excepts and assigns error upon each of the 
grounds aforesaid. \ 


W. H. Dasney, for plaintiff in error. 


Dawson A. WALKER, by brief, for defendant. Lien on 
land is an interest in or concerning it and must be in writ- 
ing: Code, sec. 1940. This is not an implied trust: Code, 
sec. 2290. Nor is it an express trust: Code, sec. 2284. 
Even if fraud were charged it is doubtful whether it would 
sustain the claim made here: 6th Ga. R., 599. If a party 
omits to take a writing he must submit to the consequences : 
2d Story’s Eq., 768; lst Vernon, 151; 1st Bro. Ch. R., 565; 
Hil. on Mor., 453; Coote on Mor., 222. 


McCay, Judge. 


We have examined the cases referred to as sustaining the 
claim set up by the plaintiff in error. But none of them go 
as far as is necessary even to furnish a principle on which 
this claim can be based. In tlie case of King’s Heirs vs. 
Thompson, 9th Peters, 204, the person claiming the lien was 
in possession, claiming the property in good faith as his own, 
and had expended money to improve it. And so of all the 
cases of a claim of lien on this ground. ‘There are some 
English cases where a lien has been allowed in equity when 
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the person claiming it can be said to stand within the reason 
of the rule giving a vendor of real estate a lien where he has 
taken no security. But as our Code has abolished this ven- 
dor’s lien, it seems to follow that, although liens which only 
can be sustained because they come within the equity of the 
vendor’s lien ought to fall with it. If the greater—the 
exemplar—does not exist, can it be said that the other does ? 
We do not, therefore, see how this lien can be sustained on 
general principles of equity. 

Had the defendant, in his answer setting up this lien, 
stated or alleged that it was agreed there should be a written 
mortgage—that his money was advanced with this agree- 
ment, and that, by some fraud of Bailey or by some acci- 
dent, the written mortgage was prevented from being exe- 
cuted, there would be some ground to stand on. Fraud or 
accident opens the door for a reply to the statute of frauds. 
But see Price vs. Cutts, 29th Georgia, 147. But here is no 
such proof nor any such obligation. It is true, one of the 
witnesses states that Bailey told him he was to give a mort- 
gage; but Mr. Printup, who is presumed to have stated his 
case as strongly in his answer as he could, says nothing of any 
agreement that there should be a writing. And even if this 
were stated the element of fraud or accident would still be 
wanting. The agreement may have been had, that the written 
mortgage was to be given, and the failure to have it done been 
mere neglect of both parties. The statute is imperative, 
that mortgages and. express trusts must be in writing: Ir- 
win’s Revised Code, sections 1945-2284, Equity will only 
interfere when the setting up of the statute would be to pro- 
teeta fraud or prevent relief against an accident. Neglect— 
inattention to one’s own business—mere failure to see to it 
that an agreement is made and signed, as stipulated, is not 
such an accident as equity will relieve against. It does not 
come to the aid of the sleeper, but of him who, though 
awake, has been entrapped by fraud or been prevented from 
getting his agreement put into writing by inevitable accident. 

Judgment affirmed. 
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Stokes vs. The State of Georgia and the County of Lee. 


GitBert M. Sroxes, plaintiff in error, vs, THe StaTE OF 
GEORGIA AND THE County OF LEE, defendants in error. 


1. A sale of the land by the assignee of a bankrupt does not divest the 
lien of the State upon the land for taxes due on it, even though sold by 
the assignee, free of encumbrance. 

2. An execution issued by the tax collector for the unpaid taxes against 
the land, which has not been returned by any one, describing it as the 
property of the persons who last returned it, is valid against the land, 
although such persons may no longer be the owners of it, and may not 
have owned it at the time the law fixes the liability for taxes, to-wit: 

’ the first day of April. 


Assignee’s sale. Bankrupt. Lien of tax fi. fa. Before 
Judge CLARK. Lee Superior Court. April Adjourned Term, 
1872. 


An execution, in favor of the State of Georgia and county 
of Lee, for the tax of 1868, due on the “ Bryan plantation,” 
amounting to $205, against Hunt and Bryan, was levied in 
August, 1869, upon that place. A claim was interposed by 
Gilbert M. Stokes to said property. Upon the issue formed 
on the trial of the claim, it appeared that Goode Bryan, one 
of the defendants in fi. fa., was adjudged a bankrupt on 
February 20th, 1868, and discharged on December 4th of 
the same year; that William Oliver was appointed assignee, 
and a deed made to him by the Register in Bankruptcy on 
March 12th, 1868, conveying all the property, real and per- 
sonal, of said bankrupt; that the Bankrupt Court, by order 
dated June 9th, 1868, directed the sale of the “‘ Bryan plan- 
tation,” free from encumbrances; that said plantation was 
duly sold, and a deed made by said assignee to Thomas 
Scrathin, on July 9th, 1868; that said Scrathin conveyed 
said property to claimant by deed of same date. 

The Court instructed the jury, “that if it appears that the 
tax was assessed upon this land for the year 1868, as the 
property of Hunt and Bryan, then the Bankrupt Court had 
no power to divest the lien of the taxes on the land in favor 
of the State, and that no sale or order of said Court could 
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interfere with the right of the State to collect said tax, and 
that said land, in whosoever’s hands it might be, was still 
liable for the tax.” 

The claimant requested the Court to charge to the contrary, 
which was refused. To the charge, as given, and to the re- 
fusal to charge, plaintiff in error excepted and assigns said 
rulings as error. 


Hines & Hosss; G. J. Wricut, for plaintiff in error. 
Lyon & IrvIN, for defendant. 


MontTGoMERY, Judge. 


1. It has been said by a Judge of a United States Court 
that, ‘the power of taxation is a sovereign political power, 
and a branch of the power of eminent domain :” Brightley’s 
Fed. D., 158. Georgia expressly retains this power over all 
property in the State, and follows the property for the pay- 


ment of her taxes, in whosesoever hands found. The tax- 
payer cannot dispose of his property so as to divest her of 
this right: Code, 809, 810, 811. The bankrupt law does 
not attempt to deprive a State of this power. True, it makes 
provision for the payment of the State taxes, if the State 
choose to come into the Bankrupt Court and claim them, but 
she cannot be compelled to come in. Hence, the assignee, by 
sale of a bankrupt’s property, cannot divest the right of the 
State to enforce the payment of her taxes on the property, 
wherever it may be found. 

2. If it is true that the property is bound for the taxes, it 
makes very little difference who the owner of that property 
is, or how a tax execution describes it, so it is done with suffi- 
cient definiteness to enable the levying officer to ascertain the 
property. 

Judgment affirmed. 
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Mumford vs. King. 


S. MumForD, plaintiff in error, vs. James F. Kina, execu- 
tor, defendant in error. 


A plaintiff is a competent witness to prove the payment of taxes on the 
debt sued on, though the other party to the contract may be dead. 
(R.) 


Evidence. Relief Act of 1870. Party as witness. Be- 
fore Judge Sessions. Wayne Superior Court. April Term, 
1872. 


For the facts of this case, see the decision. 


Joun D. Rumpu, by brief, for plaintiff in error. The 
plaintiff was a competent witness: Act of October 13, 1870; 
37 Ga. R., 586, 623, 650. 


J.S. Wieein; J. C. NicHo1s, represented by NEwMANn 
& Harrison, for defendant. 


WARNER, Chief Justice. 


This was an action brought by the plaintiff against the 
defendant as executor on an open account. The plaintiff 
had filed an affidavit of the payment of taxes, as required 
by the Act of 1870. On the trial of the case, the plaintiff 
offered to prove the payment of the taxes fur the purpose of 
keeping his suit in Court, as required by the provisions of 
the before recited Act. The defendant objected to his doing 
so, on the ground that his testator, one of the original parties 
to the contract sued on, was dead. The Court sustained the 
the objection and rejected the evidence ; whereupon, the plain- 
tiff excepted. In our judgment, the Court erred in rejecting 
the evidence of the plaintiff as to the payment of taxes on 
the debt. The plaintiff was not offered to prove anything 
in relation to the contract or cause of action in issue or on 
trial, but was simply offered to prove a fact required by the 
Act of 1870, to keep his case in Court—a matter outside of, 
and wholly independent of any contract made with the tes- 





ATLANTA, JULY TERM, 1872. 415 


Urquhart vs. Urquhart. 


tator, or the merits of the cause of action in issue or on trial 
between the parties. The evidence offered was to prove a 
condition precedent, required by the Act of 1870, to enable 
the plaintiff to maintain his suit in Court. 

Let the judgment of the Court below be reversed. 


Samury J. Urquyart, plaintiff in error, vs. Mary J. UR- 
QUHART, defendant in error. 


1. A married woman may sue out a distress warrant for rent of her sep- 
arate estate without joining her husband or next friend. 

2. If an affidavit is made for a distress warrant, for rent due in specifics, 
which does not aver the value of the specifics, but upon the trial of 
the issue formed by the counter-affidavit of defendant before a Justice 
of the Peace, the value is proved and substantial justice has been done, 
a certiorari should not be granted for want of averment of the value 
of the specifics, or for allowing such value to be proved in the absence 
of any averment of value. 

. Upon an issue formed to try whether any rent is due ona distress 
warrant, questions asked a witness, as to whether defendant ever owned 
the land, and as to how he came in possession of it, may have been 
properly ruled out. If the object was to show that the defendant 
owned the land during the time for which the rent is alleged to be 
due, the record should go further, and show affirmatively that evidence 
tending to prove that fact was ruled out. 

4. The evidence offered by plaintiff sustains the judgment, and the mere 
inversion of the order of admitting the proof will not warrant the 
issuing of the writ of certiorart. 


Distress warrant. Feme covert. Title. Specifics. New 
trial. Before Judge Harretyt., Early county. At Cham- 
bers. March 22d, 1872. 


Samuel J. Urquhart presented a petition for certiorari to 
Judge HARRELL containing, substantially, the following al- 
legations: That on March 9th, 1872, at a Justice Court for 
1140th District, Georgia Militia, there came on to be heard 
an issue on a distress warrant, in which petitioner was de- 
fendant and Mary J. Urquhart plaintiff; that petitioner 
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moved to quash the affidavit and warrant on the following 
grounds, to-wit : 

Ist. Because the warrant was sued out in her own name 
(Mary J. Urquhart’s) without the joinder of her husband. 

2d. Because the affidavit and warrant did not set forth 
any amount in dollars and cents as due, but simply stated 
that the defendant was due plaintiff four or five hundred 
pounds of lint cotton. 

The Court overruled the motion and petitioner excepted. 

The Court further ruled that the onus was on petitioner 
to show that he was not indebted to plaintiff, to which peti- 
tioner excepted. 

Y. T. Urquhart, a witness upon said trial, was asked by 
petitioner if he (petitioner) ever owned the land for the rent 
of which the distress warrant was sued out? Also, as to 
how he (petitioner) came into possession of the land? The 
Court ruled out these questions, upon the ground that they 
went to show title, to which petitioner excepted. 

The value of cotton was proven at the time the rent is 
alleged to have become due. 

Judgment was rendered for the plaintiff. The writ of 
certiorari was refused and plaintiff in error excepted. 





R. H. PowE t, for plaintiff in error. 


No appearance for defendant. 


MontTGoMERY, Judge. 


1. This Court has more than once decided that a married 
woman, as to her separate estate, stood upon the same footing 
(with one or more exceptions not necessary to notice here) 
with a feme sole. Hence, she may, without the intervention 
of a prochein ami, sue out a distress warrant for rent of her 
separate estate, and that without joining her husband. 

2. In suits upon all contracts for the payment of specifics, 
the value of the specifics ought, regularly, to be alleged and 
proved. But in a Magistrate’s Court, where, in such a suit, 
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there is no averment of the value, but the proof of value is 
amply made, the absence of any averment of value is no 
ground for certiorari where substantial justice has been done 
between the parties. 

3. There is not enough in this record to show us thie rele- 
vancy of the questions asked Y. T. Urquhart, and which 
were ruled out. If the questions were intended to prove 
that during/the time the defendant occupied the land, and 
for which time he was sued for rent, he was the owner of the 
Jand, doubtless the evidence was improperly ruled out. But 
if that was the object, we can only guess at it. The record 
does not show it. The defendant may have once owned 
the Jand, and yet during the time for which he is sued for 
rent have been plaintiff’s tenant. 

4, The magistrate required the defendant to show that he 
was not indebted to the plaintiff before calling on the plain- 
tiff to make out her case. This was error; and had the 
magistrate given judgment for the plaintiff on the ground 
that defendant had failed to prove that he did not owe the 
debt, the ruling of the magistrate must have been reversed, 
But as he afterward required plaintiff to go into her proof, 
and she did, in rebuttal, as it were, make out such a case, 
we do not think this a sufficient ground for sending the case 
back, the mere inversion of the order of admitting the proof 
will not warrant the sanctioning of the writ of certiorari. 

Judgment affirmed. 


THE CENTRAL RAILROAD AND BANKING CoMPANY, plain- 
tiff in error, vs. LEwis GRANT, defendant in error, 


THE CENTRAL RAILROAD AND BANKING Company, plain- 
tiff in error, vs. Parrick O’Hara, defendant in error. 


A railroad company is not liable for injuries sustained by laborers in the 
employ of a contractor who was working for said company, though it 
may have furnished implements and materials for the performance of 
such work. (R.) 
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Railroads. Contractors. Liability to sub-contractors. 
Running of cars. Before Judge Cote. Bibb Superior 
Court. October Term, 1871. 


Lewis Grant and Patrick O’Hara brought separate actions 
on the case against the Central Railroad and Banking Com- 
pany for injuries sustained. The two cases were heard to- 
gether in the Superior and Supreme Courts. The defendant 
pleaded not guilty. 

It appeared from the evidence that plaintiffs were employed 
by a Mr. Names, as overseer of a gang of men; that plain- 
tiffs were engaged in filling in an embankment with a dirt 
car when the accident happened ; that the dirt car fell from a 
trestle; that the laborers had been working with a barrow, 
but were compelled to change to the dirt car, on account of 
it becoming necessary to go very far out on the trestle; that 
the trestle gave way and the car fell off, injuring plaintiffs 
severely; that the car, at the time of the injury, was being 
hauled by two mules, who walked on the ground below, being 
attached to the car by a long rope; that Mr. Wadley, the 
president, saw the trestle when it was being built; that Mr. 
Adams was the contractor for the work which was being done 
for defendant; that plaintiffs were paid by Names, and de- 
fendant had nothing to do with hiring them; that the dirt 
car, the mulés, the driver and the trestle work belonged to 
the defendant ; that the work was let out by the defendant to 
a contractor, the former agreeing to furnish track, trestle and 
motive power, except barrows ; that defendant had no control 
over the mules, cars or men. 

The jury returned a verdict for the plaintiffs. The de- 
fendant moved for a new trial upon the following grounds, 
to-wit: 

ist. Because the Court erred in its charge to the jury, in 
this, that “if it was the contract that the defendant was to 
furnish to the contractors a safe and sufficient track, car and 
motive power to move the dirt, and the accident resulted to 
plaintiff from an insecure, insufficient and unsafe track, car 
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or motive power, then the defendant is liable to the plaintiffs 
for the injuries sustained by them, if the injury was the re- 
sult of furnishing unsafe track, car,” ete. 

2d. Because the verdict of the jury was contrary to the 
following charge of the Court, “that if they should be satis- 
fied, from the evidence, that Names, a contractor, agreed with 
the defendant to do the work on which plaintiffs were en- 
gaged when they received the injuries complained of, the 
defendant agreeing to furnish track, car and motive power 
for transferring the dirt by the contractors, and for this pur- 
pose furnished a car, mules and driver, with instructions to 
move the car by hand, and not to attach the mules until a 
brake was attached to the car, and the plaintiffs, with others, 
employees of the said contractor, in opposition to and in dis- 
obedience of the instructions of defendant’s agent, attached 
mules to the car, for the purpose of hauling the dirt, before 
the brake was attached, and while so using the car, the 
plaintiffs were injured, and in consequence of such use, then 
plaintiffs * * * would not be entitled to recover.” 

3d. Because the verdict was contrary to the law and the 
evidence, 

The motion for a new trial was overruled by the Court and 
plaintiff in error excepted, aud now assigns said ruling as 


error, 


W. K. DeGRAFFENREID; Lyon & Irvin; Jackson, 
Lawton & BasInGeER, for plaintiff in error, submitted the 
following brief: The plaintiffs were not the servants of the 
defendant, but of one Names, who had the entire supervision 
and contro] of the work and the plaintiffs. If the plaintiffs 
had been the servants of the defendant, they could not re- 
cover of it, having accepted the hazards of the work by the 
employment: Young & Shields, 15 Ga., 359. And the in- 
jury not happening from the running of the trains, and there- 
fore not within section 2057 of Code. The plaintiffs having 
been employed to do this work (in the doing of which the 
injuries were received by them,) by Names, the contractor, 
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and they nor the work being under the direction of the de- 
fendant, but under that of Names, are not entitled to recover 
of the defendant: Stephens vs. Armstrong, 2 Selden, 425; 
Brown vs. Maxwell, 4 Hill, 592; Vanderhoot vs. Husband, 
28 Barbour, 196; Delmonico vs. Mayor of New York, 1 
Sands, 222; Lacour vs. Mayor of New York, 1 Der, 406; 
Dupratt vs. Mayor, ete., 38 California, 691; Deford vs. The 
State, 30 Maryland, 179. The only connection the defendant 
had with the work was to furnish a trestle, track and motive 
power, and pay for the work. They did this, and the inju- 
ries were received by the plaintiffs by an improper use of the 
car, a disobedience of the orders of the defendant and the 
criminal negligence of Names and the employees themselves, 
After furnishing the motive power, it was used and con- 
trolled by Names and his employees, and not by the defend- 
ant. The injury did not result from any fault of the de- 
fendant, or any of its agents or employees. The trestle was 
sufficient, and so was the motive power—the injury resulted 
from no fault in this. To have justified a recovery against 
the defendant, it was necessary for the plaintiff to show some 
negligence or fault of some one for whose acts the company 
was responsible: Sterl vs. The Southeastern Railway Co., 32 
Eng. L. and Eq., 367. 


WuirttLe & Gustin; A. O. Bacon, for defendant. 


WARNER, Chief Justice. 


This was an action brought by the plaintiffs against the 
defendant to recover damages for injuries done to them by 
the running of the cars of defendant, under the 2979th sec- 
tion of the Code. It appears from the evidence in the record 
that the defendant made a contract with one Names to fill up 
an embankment in East Macon for twenty cents per yard, the 
defendant to furnish track, trestle, cars, mules and driver. 
Names employed the plaintiffs to work on the embankment ; 
the mules, car and driver were under the immediate control 
and direction of Names, the contractor, and, while operating 
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the same for the purpose of filling up the trestle with dirt, 
the car on which the plaintiffs were, ran off, and the plain- 
tiffs thereby were injured. On the trial, the jury found a 
verdict for the plaintiffs, A motion was made for a new trial, 
which was overruled and the defendant excepted. In our 
judgment, under the law defining the liability of the defend- 
ant, as a railroad corporation or company, for damage done 
to persons by the running of the locomotives or cars, or other 
machinery of such company, the defendant was not liable, in 
damages, to the plaintiffs for the injury received by them, on 
the statement of facts contained in the record. The plaintiffs 
were in the employ of Names, the contractor; under his su- 
pervision and direction, in the use and management of the 
mules, car and driver. The fact that the defendant furnished 
the mules, car, driver and trestle, under the contract with 
Names to construct the embankment, did not make it liable 
fur the negligence or carelessness of Names in operating and 
managing the same in the performance of his contract. The 
defendant was not running its cars, within the meaning of 
the law defining its liability therefor, when the injury was 
done to the plaintiffs, but Names was running the car in the 
performance of his contract, made with the defendant, in the 
construction of the defendant’s road, so that the defendant 
might run his cars thereon, under his own control and direc- 
tion, and then the defendant would be liable for damage done 
to persons by the running of its locomotives, cars or other 
machinery thereon, unless it was made to appear that the 
company had exercised all ordinary and reasonable care and 
diligence. 

Let the judgment of the Court below be reversed. 
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R. F. Wooirotk, plaintiff in error, vs. I. C. Purant & 
Son, defendants in error. 


(Warner, Chief Justice, did not preside in this case.) 


1. A surety whose principal has been adjudged a bankrupt, when sued 
for the debt on which he is surety, cannot set off against it usurious 
interest paid by his principal to the creditor, on transactions other than 
the one out of which the debt arose, on which the surety is sued. 

2. To discharge a surety on account of extension of time by the creditor 
to the principal debtor there must not only be an agreement for the 
extension, but the indulgence must be for a definite period. 

. The dismissal of a possessory warrant for cotton, (upon failure to find 
it in the possession or control of the warehouseman with whom it was 
deposited and against whom the warrant issued,) by the drawee of a 
draft, who held the warehousemen’s receipt for the cotton, as collatera} 
security for the payment of the draft, and at whose instance the war- 
rant issued, does not discharge the accommodation drawer, even 
though the warehousemen were the acceptors of the draft, and the 
draft on its face directed the cotton to be sold and the proceeds applied 
to its payment. 


Principal and surety. Usury. Set-off. Indulgence. <Ac- 
commodation drawer. Before Judge Cote. Bibb Superior 
Court. October Adjourned Term, 1871. 


I. C. Plant & Son brought complaint against R. F* 
Woolfolk on the following draft : 


“$1,841 71. Macon, GA, November 21st, 1868. 

*€ Marks and numbers,” Without grace, fifteen days after 
J.J.B. 4 to 6 date, pay to the order of I. C. Plant 
C.W. 2 to 3 & Son, eighteen hundred and forty- 
J.& H. 21 to 24 one dollars and seventy-one cents, 
J. A. E.23 to 27 for value received, being an advance 
W.S.K.16 to 20 on twenty bags of cotton, marked 

and numbered as per margin, which are conveyed to you, 

which cotton sell before the maturity of this draft and apply 
the proceeds specially to the payment thereof; if not suffi- 
cient, the balance will be paid by you, and charge to account 
of Yours, respectfully, 

(Signed) R. F. WOOLFOLK. 

“To Messrs. WooLFOLK, WALKER & Co., Macon, Ga.” 
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Written across face of draft, “Woolfolk, Walker & Co.” 


Credit.—Received of J. H. Woolfolk five hundred dollars 
on this draft in part payment, and the receipt attached hereto 
marked W.S. K. is to be considered as returned to him to 
the extent of the above money so paid. This February 
16th, 1869. 

(Signed) LANIER & ANDERSON, Attorneys, ete. 


The defendant pleaded, Ist, The general issue; 2d, That his 
signature was procured to said draft through the misrepre- 
sentation of I. C. Plant, one of the plaintiffs ; 3d, That the 
firm of Woolfolk, Walker & Company has paid to plaintiffs 
large amounts of usurious interest, that defendant is only a 
surety, that said firm is insolvent, that therefore said usurious 
interest constitutes an equitable set-off to said claim; 4th, 
That plaintiffs, after said draft became due, for a valuable 
censideration, extended the time of payment to Messrs. 
Woolfolk, Walker & Company, thereby releasing defendant. 

The jury returned a verdict for the plaintiffs for the sum 
of $1,353 27, with interest from February 2d, 1869. 

The defendant moved for a new trial upon the following 
grounds, to-wit: 

Ist. Because the Court erred in charging the jury that 
“the instrument sued on was a bill of exchange drawn by 
R. F. Woolfolk upon Woolfolk, Walker & Company, and 
that if the acceptors failed to pay it when due, the drawer 
was bound to do so.” 

2d. “That if usurious interest had been paid by said Wool- 
folk, Walker & Company to the plaintiffs upon other 
transactions between them, R. F. Woolfolk could not set it 
up as a defense to this action, or plead it as a set-off to the 
draft sued on, though it was proved that Woolfolk, Walker 
& Company were insolvent.” 

3d. Because the Court erred in refusing to charge, as re- 
quested by defendant, that “if plaintiffs had given to Wool- 
folk, Walker & Company time upon the draft sued on 








424 SUPREME COURT OF GEORGIA. 
Woolfolk vs. Plant & Son. 





without the consent of R. F. Woolfolk, who was only an 
accommodation drawer, he was relieved from liability there- 
by,” and in giving such charge with the qualification, “ that 
the time given must be a specified time, during which plain- 
tiffs could not sue.” 

4th. Because the Court erred in refusing to charge the 
jury, as requested by defendant, that “if plaintiffs sued out 
a possessory warrant for the cotton, under which one of the 
firm of Woolfolk, Walker & Company was arrested, and 
such warrant was dismissed without the consent of R. F. 
Woolfolk, he being an accommodation drawer, he was re- 
lieved from liability thereby,” and in giving such charge 
with the qualification, “that to relieve such accommodation 
drawer, it must be made to appear that the cotton had been 
seized under the warrant before its dismissal.” 

It was admitted that Woolfolk, Walker & Company had 
been declared bankrupts. 


WuirttLe & GustTIN, for plaintiff in error, submitted the 
following brief: 1. The charge of the Court, that “ the in- 
strument sued on was a bill of exchange, drawn by R. F. 
Woolfolk, and accepted by Woolfolk, Walker & Company, 
and if the acceptors failed to pay it when due, the drawer 
was bound to do so,” is erroneous, and the verdict of the 
jury is contrary to the law and evidence. Plant & Son were 
bound to use every means in their power to secure the appli- 
cation of the cotton to the payment of the draft, Woolfolk 
having become liable, at least to some extent, upon the repre- 
sentations made by them, and being only a surety under sec- 
tion 2123 of the Code: Matheson vs. Jones, 30 Ga., 306. 
Dismissing the possessory warrant instead of using the means 
pointed out by law to force the production of the cotton, and 
extending the time of payment, even indefinitely, were such 
acts as increased thé risk of the surety, and therefore dis- 
charged him: Code, section 2126; Toomer vs. Dickinson, 
37 Ga., 428. 2. The usurious interest paid by Woolfolk, 
Walker & Company to Plant & Son constituted an equitable 
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set-off, and was a good defense, pro tanto, and should have 
been deducted from the amount recovered: Code, sec. 8084 ; 
Mordecai vs. Stewart, 37 Ga., 364; Pope vs. Solomon, 36 Ga., 
541. 


LANIER & ANDERSON, represented by R. F. Lyon, sub- 
mitted the following brief: There is no certificate of the pre- 
siding Judge that his charge is correctly set out in the motion 
for a new trial in this case. We claim, therefore, that the 
only two questions to be considered are: 1st. Did the Court 
do right to allow the jury, who had found generally for the 
plaintiffs, to insert, after they came into Court, the amount of 
their finding in the verdict? See 17 Ga., 340. 2d. Is the 
verdict contrary to law and the evidence? The pleas were 
three in number—first, that the signature of Woolfolk to the 
draft was procured by the false representations of Plant; sec- 
ond, that Woolfolk, being a surety, had been discharged by 
indulgence given to the acceptors of the draft; third, that 
the acceptors had, in other transactions with Plant & Son, 
paid them large amounts of usurious interest, (the plea names 
no sum whatever,) which Woolfolk claims as an equitable set- 
off, the acceptors being insolvent. The evidence was, to say 
the least of it, conflicting as to the first. two pleas, and the 
verdict as to them will not, therefore, be disturbed. As to 
the third, (the usury plea,) it may be remarked, first, that it 
is too defective to justify any evidence being allowed under 
it, and second, that Woolfolk, the drawer, was not entitled to 
credit for usury the acceptors had paid in other transactions 
with which he was not connected: 1 Kelly, 140. The proof 
showed that the acceptors were bankrupts. If Plant & Son 
owed them for usury paid, it was a part of their assets in 
bankruptey, and belonged to the assignee. If the Court 
shall review the alleged charge of Judge Cole, we cite, in 
support of his charge relative to the liability of a drawer of 
a bill of exchange, complained of in the first ground of the 
motion for a new trial: Ross on Bills, etc., marg. pp., 12 and 
13; Byles on Bills, pp. 2 and 3. In support of the charge 

Vor, xvi. 28, 
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relative to usury, complained of in the second ground of the 
motion, we cite: 1 Kelly, 140. See, also, what is said above 
in reference to the right of the assignee in bankruptcy to sue 
for usury paid. In support of the charges relative to indul- 
gence given the acceptors, complained of in the third and 
fourth grounds of the motion, we cite: Smith’s Mercantile 
Law, 582, 583; 22 Ga., 385; 30 Ga., 112, 249. 


MonTGoMERY, Judge. 


If ordinarily a surety is entitled, when sued on the debt 
upon which he is surety, to set-off usury paid by his prin- 
cipal to the creditor on contracts other than the one sued on, 
(as to which see Whitehead vs. Peck, 1 Kelly, 140; Mordecai 
vs. Stewart, 37 Georgia, 364,) he certainly is not entitled to 
do so after his principal has been adjudged a bankrupt. The 
fourteenth section of the Bankrupt Act provides that “all 
debts due the bankrupt * * * shall, in virtue of the adju- 
cation of bankruptcy and the appointment of his assignee, 
be at once vested in such assignee.” 

2. Indulgence to the principal, to discharge the surety, 
must be for a definite period and for a valuable considera- 
tion: Parnell vs. Price, 3 Rich., 121; Washington vs. Gary, 
7 8. & Marshall, 522. 

3. We do not see how the dismissal of the possessory 
warrant increased the risk of the accommodation indorser 
in this case. It had failed to perform its office—the cotton 
was not to be found ; nor did it appear that it was “in the 
possession, power, custody or control of the defendant, or 
any agent or friend of his, or any one acting for or entrusted 
with the same for him.” What, then, was to be done? The 
defendant could not be imprisoned—the cotton was not to 
be found. The warrant had expended its force and could be 
of no further service. Its dismissal did no damage. Upon 
all the points taken we affirm the judgment. 

Judgment affirmed. 
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R. A. Harrison, plaintiff in error, vs. A. GuILu et al., de- 
fendants in error. 


1. Where an execution was levied upon a lot of cotton which was sold 
and the money arising from the sale was claimed under a distress 
warrant for rent of the land, on which the cotton was made, and the 
Court adjudged the warrant irregular but refused to pass any order 
disposing of the money until the landlord could procure a new distress 
warrant, which he did before the adjournment of the Court, and the 
money was awarded to him: 

Held, That this was not error. 

2. One who rents land and sub-lets it to a third person stands in the re- 
lation of landlord to the sub-tenant and may have a distress warrant 
for his rent. 


Landlord and tenant. Distress warrant. Practice. Be- 
fore Judge ANDREWS. Hancock Superior Court. April 
Term, 1872. 


The issues involved in this case arose on a money rule, 


and were submitted upon the following statement of facts: 


“ GEORGIA—Hancock County: 


“ Whereas, R. A. Harrison, of said county, did, at the Oc- 
tober Term, 1871, of the Superior Court of said county, 
obtain a judgment against Mark Johnston for $148 20 prin- 
cipal, besides interest and costs, upon which execution was 
issued and levied upon seven hundred pounds of seed cotton, 
yielding four bales ginned and packed, on November 10th, 
1871; the same was sold on the first Tuesday in December, 
1871, for $306, which sum is now before the Court in the 
hands of the sheriff. And, whereas, Sidney C. Shivers did, 
on November 17th, 1871, sue out his distress warrant, which 
was levied the same day upon the same cotton by the sheriff, 
alleging that there was due him, as rent of the land on which 
said cotton was raised, four bales of lint cotton of the value 
of $297, besides interest and cost. And, whereas, Alexander 
Guill did, on November 27th, 1871, sue out and levy, by 
the sheriff, his distress warrant upon the same cotton, alleging 
to be due him as rent of the land upon which said cotton 
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was produced, four bales of cotton of the value of $297, be- 
sides interest and costs. And, whereas, T. C. and D. L. 
Turner did, on November 14th, 1871, place in the hands of 
the sheriff a fi. fa. in favor of said firm versus the said Mark 
Johnston, claiming that said fi. fa., issued upon the fore- 
closure of a lien for provisions furnished said defendant, in 
the sum of $147 16, besides interest, costs and attorney’s 
fees. And on the same day E. P. Clayton & Company 
placed in the hands of the sheriff of Hancock county their 
ji. fa., claiming that the same issued upon the foreclosure of 
a lien against said Johnston, in their favor, for commercial 
fertilizers furnished, for the sum of $294, besides interest, 
costs and attorney’s fees. And, whereas, it is agreed between 
all the parties above mentioned that the land upon which 
this cotton, so levied upon and sold, was raised, was the 
property of Alexander Guill, who, for the year 1871, rented 
the same to Sidney C. Shivers, as will appear by the written 
contract between said Guill and Shivers, now in Court, and 
that the said Shivers subsequently, and for the same year, 
and without the consent of the said Guill, sub-let the land 
aforesaid to Mark Johnston. 

“ Now, for the purpose of procuring a distribution of the 
fund arising from the sale of said cotton, according to the 
law, and which fund is in the sheriff’s hands, all the parties 
to this agreement, while contending for the priority each of 
his own claim, and resisting the validity of every other claim, 
and especially the pleadings upon which said claims are based, 
have agreed upon the above statement of facts, and, waiving 
a jury, to submit all questions to the decision of the presid- 
ing Judge, consenting that he may hear evidence as to attor- 
ney’s fees, provided he should hold that the execution which 
brought the money into Court should not be first paid. 

(Signed) “C. W. DuBosg, 
“ Attorney for Guill, Shivers, Clayton & Co., and Turner. 
(Signed) “FRANK A, LITTLE, 
“Joun B. JorDAn, 
“ Attorneys for R, A. Harrison.” 
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Harrison moved to dismiss the distress warrant of Shivers 
upon the following grounds, to-wit : 

1st. Because Shivers was not a landlord, and had no such 
interest in the land as would authorize him to distress a sub- 
tenant. 

2d. Because the warrant was such a process as could not 
be enforced, having been made returnable to a Justice Court, 
being for an amount beyond its jurisdiction, to-wit: $297. 

The Court sustained the motion and dismissed the warrant, 
but ordered the money held in Court until the landlord could 
perfect his pleadings. 

A second distress warrant was substituted in favor of Shi- 
vers, which was also dismissed, on motion. <A third distress 
warrant, in favor of the same plaintiff, was presented, held 
valid, and the fund in Court ordered paid to it. To which 
rulings counsel for Harrison excepted, and now assign the 
same as error. 


Y. S. Jorpan; F. L. Lire, by brief, for plaintiff in 
error. 1. Fi. fa. can attack distress warrant: 7 Ga. R., 52. 
2. The relation of landlord and tenant must exist to support 
distress warrant: Code, sec. 2253; Tay. on Lan. and Ten., 
sec. 561. ‘Tenant cannot sub-let: Code, sec. 2253; 41 Ga, 
R., 594; Smith vs. Turnley, adm’r, pamph, Dee., p. 85, July 
T., 1871. 3. Distress warrants of Shivers should be dis- 
missed: Code, sec. 4010, et seg.; 7 Ga. R., 52. Are not 
amendable: 26 Ga. R., 577; 6 Ga. R., 159 ; Code, sec. 3453. 
4. The Court misconstrued the decision in 41 Georgia Re- 
ports, 95; 43 Ga. R., 339. 5. Harrison’s fi. fa. entitled to 
costs and counsel fees: 14 Ga. R., 89; Ibid., 320. 


C. W. DuBose, by brief, for defendant. Sections 2260 
and 2263 of the Code construed in 39 Georgia Reports, 17; 
41 Ga. R., 98. 


‘ 


McCay, Judge. 


We have not gone into the numerous questions made on 
these several distress warrants. If the final judgment of the 
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Court was right, all these are immaterial. We see no error 
in the action of the Court in refusing to dispose of this 
money until the landlord could get his distress warrant into 
shape. The cotton was made on the land, and the lien of 
the landlord for his rent was the highest claim upon it: 
Code, section 2260. As to the actual cultivation of the soil, 
Guill was the landlord—(see the case of Burnett & Company vs. 
Rich, January Term, 1872,)—and was entitled to the money 
this cotton sold for. It would be a very lame tribunal, if a 
Court was compelled to direct money, going properly to one 
person, to be paid to another, when it was possible, by an 
hour or two delay, to adjudge it to its right owner. In the 
distribution of money raised by its own process, even com- 
mon law Courts sit as Courts of equity, and especially is that 
true in this State. 
Judgment affirmed. 


C. Lopez, plaintiff in error, vs. Fenrx McARDLE, adminis- 
trator, defendant in error. 


A claim by one partner against his co-partner for an unascertained 
amount, growing out of partnership transactions, and which can only 
be ascertained by a settlement of the partnership concerns, is not re- 
quired, before such settlement, to be given in for taxation. Hence, 
where a bill is brought to compel such a settlement of a partnership, 
which ceased business without formal dissolution, before June, 1865, 
it is not necessary for complainant to file an affidavit of payment of 
taxes on the claim sought to be enforced. 


Relief Act of 1870. Tax affidavit. Partnership. Before 
Judge HaRRELL. Muscogee Superior Court. May Term, 
1871. 


C. Lopez filed his bill against Thomas Brassill for a settle- 
ment of the partnership business of the firm of Brassill & 
Lopez. Pending the suit, the defendant died, and Felix 
McArdle, his administrator, was made a party. When said 
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cause came on to be tried, the defendant moved the Court to 
dismiss the bill, upon the ground that the same was founded 
upon a contract made prior to June Ist, 1865, and no affida- 
vit as to the payment of taxes had been filed, as required by 
the law. It was admitted that the bill was filed for an ac- 
count and settlement of a partnership, which was created and 
\existed prior to June Ist, 1865; that the business of said 
partnership was closed on the 16th day of April, 1865, and 
that there had been no settlement at any time between the 
partners. 
The Court dismissed the case, and plaintiff in error ex- 
cepted and assigns said ruling as error. 


WitiraM DoveHerty; BLANDFoRD & CRAWFORD; B. 
A. THornton ; W. F. WILLIAMS, for plaintiff in error. 


L. T. Downine, for defendant. 
MontTGoMERY, Judge. 


This was a bill filed by one partner against his co-partner 
for an account. The business of the partnership was broken 
up by the raid of General Wilson, on the 16th April, 1865. 
The bill alleges that, by the terms of the partnership, the 
defendant’s intestate received and paid out all moneys of the 
concern and kept the books ; that large profits were made, all 
of which went into the hands of the defendant’s intestate, 
and that he had never accounted with complainant. The 
answer denies the partnership, but with that we have nothing 
to do, as the bill was dismissed, on motion of defendant, for 
want of a tax affidavit. In considering the correctness of 
the dismissal, we must assume the allegations of the bill to 
be true, and if they are, it was the business of the defendant 
to pay the taxes, by the terms of the partnership, to say noth- 
ing of the impossibility of the complainant’s making an in- 
telligent return of his interest, with no data to found it upon. 

Judgment reversed. 
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Isaac CHENEY and AtFrrep L. ACEE, plaintiffs in error, 
vs. JOHN H. WALTON, defendant in error. 


Isaac CuEeney and Wiii1am H. McCrory, plaintiffs in 
error, vs. JOHN H. Watton, defendant in error. 


Where a defendant seeks a new trial, on account of his having been 
providentially prevented from being present in Court when the judg- 
ment was rendered, and thus deprived of the benefit of his testimony, 
it is necessary that he should show, affirmatively, the facts he could 
have proven, so that the Court can judge of the materiality of the 
same. (R.) 


New trial. Before Judge Jonson. Talbot Superior 
Court. March Term, 1872. 


The two cases above stated were argued together. All the 
facts necessary to an understanding of the cases are set forth 
in the decision of the Court. 


BLANDFORD & CrRAWwForD; J. M. Matruews, for plain- 
tiffs in error. 


E. H. Worriti; B. Hit, for defendant. 


WARNER, Chief Justice. 


This was a motion for a new trial on the ground that the 
defendant was absent from the Court when the judgment 
was rendered against him, on account of the sickness of his 
wife, and that if he had been present at the trial he could 
have proved and shown that the plaintiff had not paid all 
legal taxes chargeable by law on said contract for each and 
every year from the making or implying of said contract or 
the income thereof. It appears, from the bill of exceptions, 
that the plaintiff, on the trial, did prove the payment of 
taxes, as set forth in his affidavit. The motion fora new 
trial was overruled, and the defendant excepted. There was 
no brief of the evidence filed as the rule of Court requires, 
and the Court may have overruled the motion on that ground. 
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But we think the defendant’s affidavit was not sufficient to 
authorize the Court to have granted the motion. The de- 
fendant should have shown to the Court the facts which he 
could prove, going to show the plaintiff had not paid the 
taxes, and by whom he could prove the same, so that the 
Court might judge whether the facts would probably change 
the result if a new trial was granted, and the affidavit of the 
witness by whom he expected to prove the facts as to what 
he would swear in relation to the non-payment of taxes by 
the plaintiff. In order to get rid of a judgment and have a 
new trial, the defendant should have shown affirmatively to 
the Court the facts he could prove, so that the Court could 
have judged of the materiality of the same; the judgment of 
the defendant and the judgment of the Court might differ 
as to the effect of the proof which the defendant might offer 
as to the non-payment of the taxes, the more especially when 
the plaintiff had proved on the trial that he had paid them. 
Let the judgment of the Court below be affirmed. 


THe SoUTHWESTERN RAILROAD CoMPANY, plaintiff in 
error, vs. EpwarpD L. Fevper, defendant in error. 


1. Where goods are shipped by railway, and arrive at their destination 
within the usual time required for transportation, and are there de- 
posited by the company ina place of safety and held by them ready 
to be delivered on demand, their liability as common carriers ceases, 
(unless the custom of trade is shown to be otherwise as to delivery, ) 
and that of warehousemen commences. 

f 2. No notice to the consignee, where the goods arrive on time, is neces- 
sary to reduce the liability of the company from that of common car- 
riers to that of warehousemen. 

8. If the goods arrive out of time, and after they have been demanded 
by the consignee, it might require notice of their arrival to the con- 
signee, and a reasonable time after, to relieve the company from the 
extraordinary liability imposed by law upon a common carrier. 


Common carriers. Warehousemen. Notice. Custom. 
Before Judge CoLE. Houston Superior Court. December 
Term, 1871. 
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Edward L. Felder brought assumpsit against the South- 
western Railroad Company for the sum of $200, besides in- 
terest. The declaration alleged that on the ..... day of 
November, 1870, at Macon, defendant received from plain- 
tiff, for a valuable consideration, six bundles of iron cotton- 
ties and seven rolls of bagging of the value of $200, and 
undertook to transport and deliver the same to James E. 
Barrett, at Fort Valley, without unreasonable delay, which 
defendant has failed to do. 

The defendant pleaded the general issue, and for further 
plea “that said goods were shipped on November 5th, and 
arrived at Fort Valley on that day, and that said goods were 
unloaded and placed in the depot ready to be delivered when 
called for; that said goods remained in the depot until No- 
vember 12th, at night, when the depot, with these goods, was 
consumed by fire without fault on the part of this defendant, 

The case was submitted to the jury upon the following 
statement of facts: 

“Tt is agreed that the Southwestern Railroad Company is 
a regularly chartered corpuration under the laws of this State; 
that they have a depot and an agent at Fort Valley, in the 
county of Houston, and that W. A. Skellie is the agent, and 
has been regularly served; that said Railroad Company re- 
ceived for shipment on the 4th day of November, 1870, at 
their depot, in the city of Macon, six bundles of iron cotton- 
ties and seven rolls of bagging, and that on the 5th day of 
November, 1870, they were carried over the company’s road 
to Fort Valley, and unloaded and placed in the depot, at 
Fort Valley on that day; that said bagging and ties were 
consigned to J. E. Barrett, Fort Valley; that on the 12th 
day of November, 1870, plaintiff sent up money by John 
Gordon to pay the freight due said company; that Gordon 
did on that day pay the freight on these goods, but did not 
deliver the freight bills to E. L. Felder until the afternoon 
of the 12th, in Perry, a distance of twelve miles from Fort 
Valley. 
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“Tt is further agreed that the depot was consumed by fire 
on the night of the 12th of November, 1870, and that the 
goods sued for-in this action were consumed in said depot ; 
that actual notice of the arrival of said goods at the depot in 
Fort Valley was not given to plaintiff until the evening of 
the 12th, when the bills of freight were delivered by Mr. 
‘Gordon to plaintiff, in Perry. 

“Tt is further agreed that said goods and the freight were 
of the value of $151 50. 

“Tt is further agreed that W. A. Skellie, the agent at Fort 
Valley, went into the main body of the depot at about seven 
o'clock on the night of the burning without a light or fire of 
any kind; that there was no evidence of fire discovered by 
him in the depot; that he then went into the office of the 
agent in said depot and remained there until about nine 
o’clock, at which time he left, and that within one half hour 
after he left, the depot was discovered to be on fire; that the 
origin of the fire is unknown to defendant, and that the fire 
originated in the main body of the building, and not in the 
office of the agent, and is supposed to have originated from 
spontaneous combustion. 

“Tt is further agreed that the depot was opened as usual on 
the day of the burning, and that E. L. Felder notified Mr. 
Barrett, the party to whom the goods were consigned, that 
he expected the goods some days before the burning, but that 
he (Barrett) had not been notified of the arrival of the goods 
at the depot.” 

The jury returned a verdict for the plaintiff for $151 50, 
besides interest and costs. 

The defendant moved for a new trial upon the following 
grounds, to-wit: 

1st. Because the verdict of the jury is without evidence 
to support it, and is strongly and decidedly against the weight 
of the evidence. 

2d. Because the verdict is contrary to law. 

3d. Because the Court erred in charging the jury as fol- 

| lows, to-wit: “That defendant’s strict liability as a com- 
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mon carrier continued a reasonable length of time after the 
goods had arrived at the place of destination to enable plain- 
tiff to remove them, and that it was for the jury to deter- 
mine whether seven or any other number of days were rea- 
sonable. If, in the opinion of the jury, the length of time 
that these goods remained in the depot after their arrival, 
was unreasonably long, and that plaintiff could and should 
have removed them at an earlier date, then defendant was 
not liable; but on the contrary, if the time they remained in 
the defendant’s depot was not unreasonable, then defendant 
was liable and the jury should so find. That, in the opinion 
of the Court, it was not the duty of the railroad company to 
send notice to parties of the arrival of goods at their depot; 
this would be an unreasonable requirement, such as the law 
does not impose on carriers of this kind. Railroad compa- 
nies as common carriers, however, are bound as such after 
goods have been unloaded from the cars for a reasonable 
length of time, and what is a reasonable length of time is a 
question for the jury alone to determine.” 

4th. Because the Court erred in refusing to charge the 
jury as requested, to-wit : 

Ist. “ That if the jury were satisfied, from the evidence in 
this case, that plaintiffs shipped goods over the defendant’s 
road and that said goods arrived safely at the place of desti- 
nation and were then unloaded from defendant’s cars and 
placed in the depot, and there remained for six or seven 
days, ready to be delivered when called for by plaintiff or 
his agent, and were after that time consumed by fire, then 
their strict liability as common carriers ceased.” 

2d. “ That if defendant’s liability as common carriers had 
terminated, then they were only liable to exercise ordinary 
diligence in taking care of the goods, and if the fire origi- 
nated without carelessness on the part of defendant and con- 
sumed the depot and with it the goods sued for, then plaintiff 
was not entitled to recover.” 

In a note, the Judge states that this second request was 
given in charge as asked, 
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The motion for a new trial was overruled by the Court, 
aud defendant excepted and now assigns said ruling as error. 


W. S. WALLACE, for plaintiff in error. 


No appearance for defendant. 


MonTGoMERY, Judge. 


Very little need be added in this case to the judgment of 
the Court as contained in the head notes. The decision as 
to the necessity of notice to the consignee may seem, at first 
glance, to conflict with The Rome Railroad Company vs. 
Sullivan, Cabot & Company, 14 Georgia, 277. ‘The ques- 
tion of notice to the consignee was not in that case. It was 
a suit in trover, and the Court held that, although the rail- 
road made a wrong delivery of the freight sued for, yet the 
company were not liable for a conversion until demand and 
refusal. Judge LuMpPxKIN’s remarks as to the necessity of 
notice are merely incidental. At all evgnts, such is not now 
“the custom of trade,” and we think section 2044 of the 
Code dispenses with the notice in this case and relieves the 
plaintiff in error of liability as a common carrier after trans- 
portation of the freight within the accustomed time, a deposit 
of it in a place of safety, and the holding of it there ready. 
for delivery on demand, If a different custom prevails the 


® 


consignee should show it. The liability of warehousemen \ 


continues till delivery, but there is no pretence that the 
plaintiff in error can be held responsible under the law ap- 
plicable to bailees of that class, If the goods had arrived 
out of time, and after demand made by the consignee, the 
company might then be liable as common carriers until no- 
tice to the consignee and for a reasonable time after. 
Ordinarily parties shipping goods by railways should in- 
form themselves as to the time of arrival of the transporting 
train, and govern themselves accordingly. \To require rail- 
ways to give notice to every consignee of the arrival of hig 
goods would impose an unnecessarily heavy burden upon 
them, with no corresponding benefit to the consignee, who 
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certainly should keep himself informed as to the transporta- 
tion of his property when it can be so easily done. 
Judgment reversed. 


Davin CoHEN, plaintiff in error, vs. GEORGE A. WEIGLE, 
defendant in error. 





The motion for a new trial in this case was properly overruled, the ver- 
dict not being decidedly and strongly against the weight of evidence, 
and the discretion of the Court as to the continuance, not having been, 
in our opinion, abused. 


New trial. Continuance. Before Judge Grsson. Rich- 
mond Superior Court. January Term, 1872. 


George A. Weigle instituted proceedings in the Superior 
Court of Richmond county to establish a note alleged to 
have been made by David Cohen, as follows, to-wit : 


$150. Aveusta, Ga., June 15th, 1869. 

“One day after date I promise to pay to the order of 
George A. Weigle one hundred and fifty dollars for vaiue 
received, with interest from date. 


“ (Signed) D. CoHEN.” 


The defendant pleaded the general issue and non est factum. 

The following testimony was introduced upon the trial: 

Irwin Hicks, sworn: Called on Cohen for Weigle, to col- 
lect a note; the amount was $150; Cohen promised to pay 
the note; this was in 1869, think some time. in the fall of 
that year; thinks Cohen paid Colclough a hat on the note ; 
thought the copy attached to petition was same as the note 
he presented. Witness was shown a draft as follows : 


$300. Aveusta, August 12, 1867. 
;% On the 15th of November next, pay to the order of 
= George Weigle three hundred dollars, value received, 
© and charge the same to account of 
si (Signed) D. COHEN. 



















To M. CoHEN. 
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Don’t recollect if such paper was ever in his possession ; 
can’t say if it was drawn by David or Morris Cohen; the 
signature might be taken for either a D or an M; this paper 
is not a note; can’t swear positive that the copy note attached 
to petition is like the note he presented ; can’t say what year 
it purported to have been drawn in, but think it was 1869. 

George Weigle, sworn: David Cohen gave him a note for 
$150; thinks the copy attached to petition is a substantial 
copy of note given him ; sold to David Cohen a roan horse, 
and his brother Morris was his security ; D. Cohen did not 
wish his brother to know that he was going to pay part of 
the purchase, to-wit : $150 ; sold the horse for $450 ; Morris 
Cohen gave me two notes for $150 each, and David Cohen 
for $150 more, making the $450. [Here defendant’s counsel 
exhibited to witness the draft shown to and mentioned in 
witness Hick’s testimony.] This draft is drawn by David 
Cohen on Morris Cohen, and payable to his order ; it is for 
$300 ; thought he, Morris Cohen, had given two notes to 
him; witness never had but one transaction with either Mor- 
ris or David Cohen where any note or other valuable paper 
was given him. After looking at the draft witness is not 
prepared to say that the copy attached to his petition is like 
the paper given him by D. Cohen. 


DEFENDANT’S TESTIMONY. 


David D. Macmurphy, sworn: Witness is Clerk of Rich- 
mond Superior Court ; petitioner’s counsel, Mr. Foster, sent 
witness word some months ago to dismiss this case; he did 
not do so because the costs were not paid. 

H. Clay Foster, sworn: Called upon A. D. Picquet, at- 
torney for Cohen, for an acknowledgment of service after 
the case had been passed in the Superior Court and that 
Court adjourned, in order to get the case in the City Court, 
and thereby avoid the delay consequent upon the next term of 
Superior Court; he told Mr. Picquet he would order the case 
in the Superior Court dismissed, and as soon as he returned to 
his office sent word to the Clerk to dismiss the case, and be- 
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lieved that the case had been dismissed, until after the Judge 
of the City Court had decided that there was no jurisdiction 
in the City Court; after the adjournment of the City Court 
went to the Clerk’s office with petition in same case to begin 
de novo, when the Clerk informed him that the original case 
had not been dismissed, as the message he received was to 
dismiss the case of Weigle vs. Cohen, the case sounding in re 
George A. Weigle ; then told the Clerk if he had not dis- 
missed it to let it remain on the docket ; met Picquet a few 
days afterward and told him the Clerk had failed to dismiss 
the case and he had told him to let it remain; this was in 
ample time to have commenced anew in the Superior Court 
for this term, and had Mr. Picquet objected would have then 
had it dismissed and commenced over, but making no objec- 
tion witness thought he had none, and hence he allowed it 
to remain. 

Augustus D. Picquet, sworn ; Witness is counsel for de- 
fendant; after the June Term last of the Superior Court had 
adjourned to meet in October last, H. Clay Foster, Esq., 
called at my office to get me to acknowledge service in the 
same case to the City Court, when he stated that he had dis- 
missed or would dismiss in the Superior Court; witness 
never would have made such acknowledgment of service ex- 
cept with the understanding that the case was not pending 
in this Court ; witness would not have put his client to the 
trouble and expense of defending the same cause of action in 
two Courts at the same time. 

The draft copied in witness Hick’s testimony was put in 
evidence. 

David Cohen, sworn: Is the defendant; never gave to 
plaintiff a note of which the one sought to be established is 
a copy ; never gave him any note whatever; the transaction 
plaintiff speaks of, about his brother and he buying a horse, 
occurred in 1867 ; plaintiff drew a draft on defendant which 
he accepted ; it was drawn in August of that year, and pay- 
able in November following; the draft was for $150. 

The jury returned a verdict establishing the copy of the 
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lost note as the original. The defendant moved for a new 
trial, upon the following grounds, to-wit: 


Ist. Because the Court erred when this case was called, in 
not allowing the defendant’s counsel a reasonable time to 
prove that the petitioner, through his counsel, had dismissed 
the above rule in this Court, and had obtained thereby an 
acknowledgment of service on the same rule in the City Court 
of Augusta ; that said dismissal occurred between the regular 
June Term, last, and the Adjourned Term of this Court, in 
October last, the rule being returned to the June Term, 1871, 
of this Court, but directed petitioner’s counsel to go on with 
his case to the jury. That then defendant’s counsel stated to 
the Court that he had not his witnesses or client present, not 
believing that petitioner’s attorney would call the case up 
here again, after telling him he would dismiss, and obtained 
the acknowledgment of service in the City Court on the same 
rule, in substance, though it was dismissed in said City Court. 
The Court erred in not continuing the case, and in saying to 
defendant’s counsel that he would allow him time to get his 
client here, and the Court directed a bailiff to go for the de- 
fendant, or said to defendant’s counsel, “ send Mr. Davis after 
him ;” Davis being absent, another bailiff was dispatched, 
who soon returned with the defendant. 

2d. Because, when the defendant appeared in Court, and 
his counsel was preparing a showing for a continuance, the 
Court remarked that he would require no written showing, 
when defendant’s counsel remarked that he was not prepared 
to go to trial, on account of the absence of John W. Talia- 
ferro, by whom he expected to show by the records and papers 
in his office, Clerk of the City Court of Augusta, that this 
same rule had been acted upon in said Court; also, to show 
the acknowledgment of service on the same, and that he ex- 
pected to prove by one J. P. Fox that said Fox drew the 
paper that defendant gave petitioner, and that he, Fox, did 
not draw a note, but a different paper altogether. Peti- 
tioner’s counsel said he would admit what was expected to 
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be proven by Taliaferro, when the Court erred again in direct- 
ing the petitioner’s counsel to proceed to the jury. 

3d. Because the Court erred in not allowing defendant to 
make his showing in writing, when requested particularly to 
do so by his counsel, in order that the record might be com- 
pleted as to a showing for a continuance. 

4th. Because the verdict was contrary to evidence, or with- 
out evidence. 

5th. Because the verdict was contrary to law. 

6th. Because the verdict of the jury was contrary to the 
charge of the Court, in this: The Court charged the jury, 
“that if they find that Weigle is moving to establish a copy 
of a note payable one day after date, and dated June Ist, 
1869, and the evidence shows that Weigle drew a. draft on 
Cohen, and it was accepted by Cohen, the proof is not suffi- 
cient to establish the copy presented as a note given by 
Cohen.” Further, the Court charged the jury, that a re- 
covery by Weigle on the copy note presented would be no 
bar to a suit on a draft, or prevent a recovery on a draft ac- 
cepted by Cohen of Weigle in the year 1867.” 

The motion for a new trial was overruled and defendant 
excepted, and assigns said ruling as error. 


A. D. Picqvet, by brief, for plaintiff in error. As to the 
first exception, he contends that his counsel should have been 
allowed to show that the case had been dismissed, or that the 
plaintiff’s attorney had created that impression by his man- 
agement, and cites, as to dismissal of cases: Mountain vs. 
Rowland & Ansley, 30 Ga., 232. And as to agreement be- 
tween attorneys: Henderson vs. Merrit, 38 Ga., 232. To 
the second, that it is error for a Court, without motion from 
either side, to send or direct that a defendant be sent after, as 
showing a fixed intention to force a trial, and calculated to 
prejudice the jury against the defendant. To the third, that 
his counsel should have been allowed to make his showing for 
a continuance in writing. It was the duty of the Court, with- 
out leave asked, to have had said showing reduced to writing: 
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Acts of 1853-4, pamph., p. 52; Code, sec. 3472. That the 
showing was a good one, and the testimony of Fox was very 
material to the issue. Fourth. Verdict contrary to law and 
without evidence to support it; all the positive evidence 
shows that the paper was drawn in 1867, and not 1869 ; that 
it was a draft and not a note that Cohen gave Weigle: Pace 
vs. Mealing, 21 Ga., 464. 


H. Ciay Foster, for defendant. ist. The rulings com- 
plained of in the 1st, 2d and 3d grounds of error were mat- 
ters resting in the discretion of the Court below, and this 
Court will not interfere unless abuse is shown: Code, sec. 
3480 ; 40 Ga., 15; 30th, 831. The issue joined was upon a 
question of fact, viz: was the paper sought to be established 
a note or draft? this was matter for the jury, and this Court 
will not disturb their finding: 29 Ga., 637 (3.) 3d. It is 
no objection to a verdict, that it is contrary to the charge of 
the Court, if the charge be wrong: 15 Ga., 253. 4th. When 
substantial justice has been done, a new trial will be refused: 
39 Ga., 339; 37th, 235; 29 Ga., 637 (3.) 


McCay, Judge. 


As to the continuance it was in the discretion of the Court, 
and we can well see how the Judge might think, from the 
circumstances, it was proper to grant it. There is evidence 
to justify the verdict. True, it is contradicted by evidence 
for the defendant, but the jury, doubtless, gave greater 
weight to the plaintiff’s testimony. The Judge was right in 
refusing a new trial. 

Judgment affirmed. 
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Watkins vs. Cason. 


WixuraM H. Watkins, plaintiff in error, vs. Susan Cason, 
defendant in error. 


C. holds the notes of W., which are not yet due, secured by mortgage. 
Before they fall due, a judgment creditor of C.’s issues garnishment 
against W. and obtains judgment against the garnishee for the amount 
of C.’s debt to him (the creditor), which is less than the amount of 
the notes. After judgment against the garnishee, but before the notes 
fall due, they are set apart to C. as personalty, under the homestead 
laws. On the maturity of the notes, the judgment creditor issues ex- 
ecution against the garnishee (which was levied on his property), who 
voluntarily pays the amount to the attorney of the judgment creditor. 
Before the maturity of the notes, the garnishee had written notice that 
they had been set apart to the payee as personalty, under the home- 


stead laws: 

Held, That C. was entitled to foreclose the mortgage for the full amount 
of the notes. If the money has not passed beyond the control of the 
Court, it should be ordered to be paid in satisfaction of the mortgage 
judgment in preference to the creditor’s judgment against the gar- 
nishee. If it has, C. is entitled to have execution against the mort- 
gaged property, the owner of which must look to those to whom he 


paid the money for remuneration. ss 


Foreclosure of mortgage. Homestead. Garnishment. Be- 
fore Judge Twiaes. Jefferson Superior Court. November 
Term, 1871. 


Susan Cason instituted proceedings against William H. 
Watkins to foreclose a mortgage given to secure the payment 
of four promissory notes, dated January 1st, 1870, due twelve 
months after date, and each for the sum of $100. 

The defendant pleaded that a judgment in garnishment 
was rendered against him as a debtor of the plaintiff for the 
sum of $335 62, which he was compelled to satisfy ; that he 
claims a deduction from plaintiff’s demand to the amount 
aforesaid. 

The evidence disclosed the following state of facts: R. K. 
Dixon, as trustee, commenced suit against Susan Cason in 
Washington Superior Court, and had process of garnishment 
served upon William H. Watkins, returnable to Jefferson 
Superior Court. He recovered a judgment against Susan 
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Cason at the April Term, 1870, of Washington Superior 
Court, upon which a judgment was rendered against Wil- 
liam H. Watkins, garnishee, at the November Term, 1870, 
of Jefferson Superior Court, for the sum of $265 27, with 
interest from April 9th, 1868, and for $14, costs. Execution 
was issued upon this last judgment and levied upon a house 
and lot as the property of Watkins, on January 4th, 1871, 
and on the same day the fi. fa. was settled in full by the 
payment of 335 62. On December 12th, 1870, the aforesaid 
promissory notes and mortgage were set apart to Susan Cason 
as a portion of her exemption of personalty, and on the 22d 
day of the same month, William H. Watkins was notified of 
this fact in writing. 

Counsel for the defendant requested the Court to charge 
the jury, “that the judgment against Watkins in Dixon’s 
favor, for the amount of Dixon’s fi. fa. against Mrs. Cason, 
was a payment of these notes of Mrs. Cason against Watkins 
to the amount of the judgment in garnishment against Wat- 
kins, and the only right in these notes which could be set 
apart as an exemption of personalty for Mrs. Cason, was the 
amount due on them, less the amount to be paid Dixon by 
Watkins, under the judgment in garnishment.” 

The Court refused the above request, and charged the jury 
as follows, to-wit: 

“T charge you, gentlemen of the jury, that when Mrs, 
Cason had these notes set apart as her exemption of per- 
sonalty, they were no longer liable to the judgment in gar- 
nishment against Watkins, as a debtor of Mrs. Cason, and 
Mrs. Cason’s lien on these notes and mortgage became supe- 
rior to all other liens, and if Watkins paid the amount due 
Dixon, with full notice that these notes and mortgage had 
been set apart as an exemption of personalty for Mr. Cason, 
he is still liable on the notes and mortgage to Mr. Cason for 
the full amount due upon them, the notes and mortgage being 
the vested right and property of Mrs. Cason, her homestead 
lien over them became superior to Dixon’s garnishment lien 
on them.” ” 
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The jury returned a verdict for the full amount of the 
notes, 

The defendant excepted to the refusal to charge, and to the 
charge as given, and assigns the same as error. 


CARSWELL & DENNY, by brief, for plaintiff in error. 1. 
Irrelevant testimony should be excluded: 1 Greenleaf’s Ev., 
sec. 50; 19 Ga. R., 569; 25 Ga. R., 714. 2. Effect of judg- 
ment in garnishment: Code, secs. 3230, 3491, 3492; 5 Ga. 
R., 425; 8 Ga. R., 549; 30 Ga. R., 441. 


Cain & PoLuILt, by brief, for defendant. 1. A judg- 
ment cannot be enforced against property set apart as a home- 
stead: Const., Art. VII., sec. 1, clause 2; Acts of 1868, p. 
27. 2. The money should be distributed according to the 
priorities allowed by law, in which event the homestead is of 
superior lien: Code, sec, 3489 ; 41 Ga. R., 320. 


MontTaGomeEryY, Judge. 


We think the Constitution controls this case. Garnish- 
ment is but a process by means of which to reach property of 
a defendant inaccessible to an ordinary execution. It has no 
greater lien upon the debt garnisheed than an execution has 
on property levied on by it, with the qualifications pointed 
out by statute, not here necessary to be noticed. The gar- 
nishee had notice that his debt had been set apart to Mrs. 
Cason as personalty under the homestead laws, and that, 
therefore, it was not liable to be subjected to the payment of 
any debt due by her, not in the excepted class, It is not 
pretended that the debt due the garnishing creditor comes 
within any of the exceptions. The garnishee, therefore, paid 
the debt in his own wrong, and must look to the parties to 
whom he paid the money for reimbursement. If the fund is 
still within the control of the Court, such direction can be 
given to it as to protect the garnishee. If the sum has 
passed beyond the control of the Court, Mrs. Cason is enti- 
tled to have her execution against the mortgaged property. 

Judgment affirmed. 
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WituraM M. Lrnpsay, by his next friend, plaintiff in error, 
vs. THE CENTRAL RAILROAD AND BANKING COMPANY, 
defendant in error. 


Where a plaintiff sues for damages sustained from having been pushed 
off a car of defendant, while in motion, by a negro, who emerged from 
the car and stated that he was in charge of the same; this declaration, 
unless brought to the knowledge of the defendant or its agents, who 
had charge of the train at the time, is insufficient to make the defend- 
ant liable for the acts of the negro as its servant. (R.) 


Railroads. Master and servant. Before Judge CoE. 
Bibb Superior Court. October Term, 1871. 


For the facts of this case, see the decision. 


Nissets & Jackson; JouN B. WEEMS; JOHN RUTHER- 
FORD, for plaintiff in error. 


W. K. DeGrarrenrRieD; Lyon & Irvin; Jackson, 
Lawton & BasinGEr, for defendant. 


Warner, Chief Justice. 


This was an action brought by the plaintiff against the 
defendant to recover damages for injuries done to the plain- 
tiff by the defendant, in running his cars on his road and 
forcibly ejecting the plaintiff.therefrom. It appears from 
the evidence in the record that in the year 1864 the defend- 
ant’s passenger railroad train was backing slowly into the 
passenger depot at Macon, when the plaintiff, who was about 
ten years old, got on the platform of the second car from the 
rear car, when the train was some forty steps from the depot; 
that, in a moment or two, a negro man emerged from the car 
on the platform on which the plaintiff was standing, and 
asked him what he was doing there? Plaintiff replied, “Is 
that anything to you?” The negro said, “ Yes, I have 
charge of this car,” and told plaintiff he must get off; plain- 
tiff told him he would not, and the negro began to shove him 
off; plaintiff resisted, but the negro succeeded in pushing him 
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off, and he fell between the cars, was caught on the track and 
badly injured and maimed by the wheels; did not know the 
negro who pushed him off; never saw him before, and has 
never seen him since; did not know whether he was a mu- 
latto or black ; does not know that he was an employee of 
the company, except from the way in which he acted and 
what he said. The father of the plaintiff testified, that “he 
was frequently on the railroad, about the depot, during the 
time testified about ; is acquainted with the habits and cus- 
tom of the Central Railroad in backing from East Macon to 
passenger depot ; that it was their custom to allow no one but 
employees on the train, and to keep the cars locked until 
ready to receive passengers, and their rules were particularly 
stringent in the then condition of the country ; it may be that 
some persons did sometimes get on the train in East Macon 
and cross the river on the cars.” This is all the evidence 
going to show that the negro who pushed the plaintiff off 
the car was the employee or servant of the company. 

The defendant, as a railroad company, is liable under the 
law for any damage done to persons by the running of their 
locomotives, cars or other machinery of their company, or 
for damage done by any person in the employment and service 
of such company, unless the company shall make it appear 
that their agents have exercised all ordinary and reasonable 
care and diligence—the presumption in all cases being against 
the company—and the question is, whether the evidence in 
the record is sufficient, under the law, to make a prima facie 
case of liability against the defendant for the injury com- 
plained of? The solution of that question depends entirely 
on whether there is any competent legal evidence to establish 
the fact that the negro who pushed the plaintiff off of the 
defendant’s train was their employee or servant at the time 
the act was done. By the common law if a servant, by his 
negligence, does any damage to a stranger, the master shall 
answer for his neglect; but the damage must be done whilst 
he’is actually employed in his master’s service ; otherwise the 
servant shall answer for his own misbehavior. By our law 
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every person is liable for torts committed by his servant, 
either by his command or in the prosecution and within the 
scope of his business, whether the same be by negligence or 
voluntary. The employer is not responsible for torts com- 
mitted by his employee when the latter exercises an inde- 
pendent business, and in it is not subject to the immediate 
direction and control of the employer: Code, sections 2910- 
2911. To make the railroad compény liable in this case 
there must be some eompetent legal evidence that the negro 
who did the injury to the plaintiff on their train was in the 
employ of the company as their servant. The mere fact that 
he emerged from the car and said I have charge of this car, 
and pushed the plaintiff off, was not sufficient competent 
legal evidence to prove that he was the servant of the com- 
pany; he might have been there without authority, in the 
same manner as the plaintiff was on the platform of the car ; 
his declarations and acts on that occasion, without more, 
does not, in contemplation of the law, establish the relation 
of master and servant, so as to make the defendant liable 
for his conduct. ‘The fact that it was the custom of the 
company to keep their cars locked, and to allow no one but 
employees on their trains when backing down to the passen- 
ger depot, does not help the matter, especially as there is no 
evidence that the negro unlocked the car from which he 
emerged, and that persons might sometimes get on the train 
at East Macon and cross the river on the cars. The mere 
declarations and acts of the negro, unless brought to the 
knowledge of the company or to their agents, who had charge 
of their train at the time, is not sufficient, under the law, to 
make the company liable for his-acts as their servant. The 
relation of master and servant must first be established by 
competent legal evidence in order to make the company re- 
sponsible for his conduct. There is no evidence that the 
negro was ever in the employ of the company before the in- 
jury was done—a most significant omission, if, indeed, he 
was their servant at that time. If it had been shown that 
the negro had possession of the keys to the cars of the train, 
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or had unlocked the one from which he emerged, or was 
cleaning out the cars, or doing other acts for the benefit of 
the company, with the knowledge of the defendant’s agents 
who had control of the train at the time, that would have 
furnished some evidence from which the law would imply 
that he was an employee and servant of the company ; but 
to hold the company responsible for his acts as their servant, 
or to allow a jury to do so under the evidence contained in 
this record, would be to establish a dangerous precedent 
which we are unwilling to sanction. We, therefore, affirm 
the judgment of the Court below on this point made in the 
case, but express no opinion in relation to the statute of lim- 
itations, 
Let the judgment of the Court below be affirmed. 


McCrary & Company, plaintiffs in error, vs. AUSTELL, 
Inman & Company, defendants in error. 


When a mortgage of realty in Georgia, is executed in New York before 
a Commissioner of Deeds only, without any other witness, a Court of 
Chancery has jurisdiction to reform and foreclose the mortgage. 


Foreclosure of mortgage. Reformation. Attestation. Be- 
fore Judge JoHnson. Talbot Superior Court. March Term, 
1872. 


Austell, Inman & Company filed their bill against John 
B. McCrary and Isaac McCrary, partners, using the firm 
name of McCrary & Company, containing substantially the 
following allegations and prayer: That on April 21st, 1870, 
said McCrary & Company being indebted to complainants 
in the sum of $2,688, made their promissory note for that 
amount, payable to complainants twelve months after the 
date thereof; that on the same day, to secure the payment 
of said note, said John B. and Isaac McCrary made, exe- 
cuted and delivered to complainants their mortgage deed to 
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certain lands situate in the county of Talbot; that said 
mortgage deed was executed in the city of New York, in 
the presence of Edwin F. Corey, Commissioner for the State 
of Georgia, to take acknowledgment of deeds, etc., resident 
in said city; that no other witness but the said Corey attested 
said mortgage deed, for the reason that it was the belief of 
complainants and defendants that a mortgage executed in 
the presence of said Corey, as Commissioner as aforesaid, and 
attested by him as Commissioner, would constitute a legal 
execution under the laws of the State of Georgia without its 
being attested by another witness; that since complainants 
have discovered the mistake, they have requested defendants 
to take the aforesaid mortgage deed back and to deliver to 
them one properly attested, which request said defendants 
have refused; prayer, that the said defendants may be de- 
creed to execute to complainants a mortgage in place of the 
one therein described, attested in accordance with the laws 
of the State of Georgia; and, further, to decree that defend- 
ants do pay to complainants the sum of money due upon 
said note in such reasonable time as the Chancellor shall 
deem proper; and, upon failure so to do, that they be for- 
ever foreclosed from all right to redeem said mortgaged 
premises ; that the writ of subpcena may issue. 

Defendants demurred to the bill. The demurrer was over- 
ruled by the Court, and defendants excepted and now assign 
said ruling as error. 


BiLanprorp & CRAWFORD; WILLIS & WILLIS, repre- 
sented by W. A. Lirr Le, for plaintiffs in error. 


E. H. Worriti; B. Hit, for defendants. 


MonTGoMERY, Judge, 


We think the facts of this case show that there was “an 
honest mistake of the law as to the effect of the instrument 
on the part of both contracting parties,” and that ‘ such 
mistake operates as a gross injustice to one, and gives an un- 
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conscious advantage to the other.” The case is, therefore, 
relievable in equity: Code, section 3067. Equity having 
acquired jurisdiction to reform, will retain it to foreclose the 
mortgage. 

Judgment affirmed. 


C. P. HeEARTWELL, guardian, plaintiff in error, vs. Ev- 
BANKS TomPKINs éé al., defendants in error. 


Where, in an arbitration between the guardian of a minor legatee and 
the executor of an estate, it was decreed that all the notes of the estate 
should be turned over to the minor as her property : 

Held, That in a pending suit on one of the said notes, proof of this 
award excused the filing of the affidavit required by the Act of Octo- 
ber 13, 1870, and this is not met by proof that there are outstanding 
debts against the estate. 


Relief Act of 1870. Tax affidavit. Minor. Before Judge 
Srrozier. Dougherty Superior Court. January Term, 1872. 


C. P. Heartwell, as guardian of Dollie Tarver, a minor, 
brought complaint against Eubanks Tompkins, James H. 
Hill and Benjamin R. Smith, on a note made January Ist, 
1860, payable twelve months after date “to H. A. Tarver, 
executor of C. C. Tarver, executor or bearer,” for the sum of 
$1,049. 

Plaintiff introduced the following evidence, to-wit : 

Ist. The note sued on. 

2d. C. P. Heartwell, who testified as follows, to-wit: That 
the note sued on is the property of Dollie Tarver, a minor; 
that in 1863, he, in right of his wife, had a settlement with 
H. A. Tarver, and received from him one-third of the estate 
of Paul Tarver, deceased, to which she was entitled, under 
his will; that the remaining two-thirds of the estate, includ- 
ing the note sued on, fell to the share of Dollie Tarver ; that 
there are some outstanding debts against said estate in exe- 
cution. 
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3d. An award made June 23d, 1870, on a case between H. 
A. Tarver, executor, and C. P. Heartwell, as guardian for 
Dollie Tarver, a minor, showing that the note sued on, and 
all other notes of said estate in the hands of said executor, 
were awarded to said Dollie Tarver, and fully ratifying the 
settlement made in 1863. 

Plaintiff closed. Defendants moved to dismiss the case, 
upon the ground that there had been no proof of the pay- 
ment of taxes on the note sued on. The motion was sus- 
tained by the Court and the case dismissed. 

Plaintiff excepted and assigns said ruling as error. 


Vason & Davis; R. F. Lyon, for plaintiff in error. 
Wricut & WARREN, for defendant. 


McCay, Judge. 


The 14th section of the Act of October 13th, 1870, ex- 
pressly excepts from its operation debts due to minors. The 
proof in this case was conclusive that this note was the prop- 
erty of Dollie Tarver, a minor, and that it had been hers be- 
fore the Act of October, 1870, was passed. It can make no 
difference how she obtained it, or whether the former owner 
of it had complied with the law. If the debt be due toa 
minor, the affidavit is not required. That there are still 
debts due by the estate from which the note came to her can- 
not change the fact that the note is hers, and is due to her. 
The holders of the debts may have a right to sue the execu- 
tor for a devastavit, and, perhaps, to go on the distributees or 
legatees for their debts, but the title to the note passed to her, 
when it was, by the final decree, declared to be hers, and, as 
it was in the hands of her testamentary guardian, her title to 
it was complete. 

Judgment reversed. 
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Smith vs. Turnley. 


Joun D. Smita, plaintiff in error, vs. P. L. TurNuEy, ad- 
ministrator, defendant in error. 


The conditional affirmance of the judgment of the Superior Court by 
this Court, which requires the defendant in error, who was plaintiff 
below, to write off a portion of the verdict, the whole amount of 
which was in controversy, does not entitle the plaintiff in error to 
enter judgment in the Court below for the costs incurred in the Supe- 
rior Court when the defendant in error complies with the condition. 


Costs in Supreme Court. Before Judge Parrorr. Floyd 
Superior Court. January Term, 1872. 


John D. Smith moved to enter up a judgment against P. 
L. Turnley, as administrator, for the costs in a case carried 
to the Supreme Court of Georgia, in which said Smith was 
plaintiff in error, and said Turnley as administrator, defend- 
ant in error. The judgment of the Supreme Court, which 
was made the judgment of the Superior Court, was as fol- 


lows: 


“Joun D. Smiru, plaintiff in error, vs. P. L. Turney, 
administrator, defendant in error. 


“This case came before the Court upon a transcript of the 
record from the Superior Court of Floyd county, and after 
argument had, it is considered and adjudged by the Court 
that the judgment of the Court below be affirmed, with direc- 
tion that the plaintiff write off from the verdict of the jury 
the amount in excess of the rent due by the parties for their 
actual occupancy of the premises, with legal interest thereon, 
or, in default, that a new trial be granted. 

“ Brut or Costs.—Entering case, six dollars. Recording 
opinion, six dollars. Remitter, two dollars. Sheriff’s fee, 
one dollar and twenty-five cents. $15 25.” 


The verdict was reduced, according to the directions of the 
Supreme Court. The Court overruled the motion to enter up 
a judgment for the costs, and movant excepted, and now as- 
signs said ruling as error. 
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E. N. Broy es, for plaintiff in error. 


No appearance for defendant. 


MontTGOMERY, Judge. 


Incident to the judgment are the costs. This has been the 
law since the statute of Gloucester, (6 Edition, 1,) chapter 1, 
section 2, By 43 Elizabeth, chapter 6, if, in any personal 
action, with certain exceptions, the debt or damages to be re- 
covered shall not amount to forty shillings, then the plaintiff 
can recover no more costs than damages: 2 Tidd’s Pr., 945, 
etc. If defendant pleads and proves tender of the whole 
sum due, he recovers costs. But if the plaintiff should suc- 
ceed, on the trial, in proving a larger sum to be due than that 
tendered, though that sum be below forty shillings, yet the 
plaintiff will be entitled to costs: 3 BI.,304,n. In the case 
at bar, no tender was made of any amount, but the whole 
sum was controverted, and the judgment of this Court in- 
voked to set aside the whole verdict. The plaintiff in error 
“ failed ” to accomplish this, and is therefore “liable for the 
costs :” Code, 3625. There was no “judgment of reversal,’ 
but it was “considered and adjudged that the judgment of 
the Court below be affirmed, with direction,” etc.: Code, 
4225. 

Judgment affirmed. 


S. D. ARNOLD, plaintiff in error, vs. THE STATE oF GEOR- 
GIA, defendant in error. 


1. Upon the trial of the defendant for an assault and battery, it was not 
error in the Court to charge the jury, ‘‘ that if they believed the pros- 
ecutor used insulting and abusive language to the defendant, it might 
or might not amount to a justification, depending upon the extent of 
the battery, and if they believed, from the evidence, that the defendant 
used the first insulting and opprobrious words, they might take that 
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into consideration in determining whether the defendant was justified 
in making the alleged assault.’’ (R.) 

2. Newly discovered evidence which, with ordinary diligence, might 
have been produced on the trial, of merely a negative character, and 
which would not even probably have com the result, is not a good 
ground of new trial. (R.) 

8. The verdict of the jury was not contrary to the law and the evidence, 
but strictly in accordance therewith. (R.) 


Criminal law. Assault and battery. New trial. Newly 
discovered evidence. Before Judge CoLE. Houston Supe- 
rior Court. December Term, 1871. 


8. D. Arnold was placed upon trial on an indictment for 
assault and battery. The defendant pleaded not guilty. The 
following evidence was introduced : 

John Sullivan, sworn for the State, testified, that in the 
Spring of 1870, he met defendant in Killen’s store, in the 
town of Perry, in Houston county ; that defendant asked wit- 
ness to take a drink, and witness declined, and told defend- 
ant that he had been to consult General Warren, and meant 
to prosecute him for employing a negro witness had previ- 
ously hired; that defendant became angry, and commenced 
cursing witness, ealled witness a G—d d—d rascal or G—d 
d—d son of a bitch; that defendant used obscene language 
generally towards witness; that witness told him he was a 
peaceful man, and wanted no difficulty with him; that wit- 
ness then called defendant a liar or a rascal; that defendant 
then assaulted witness, kicking him violently and attempted 
to kick witness in the abdomen ; that witness was sore for sev- 
eral days after the assault. 

Dr. A. M. Peurifoy, sworn for the defendant, testified, that 
witness was standing near when the difficulty began, with 
his back turned towards the parties; that as soon as witness 
heard the noise of the altercation he turned, and did not see 
defendant strike Sullivan; that witness could have seen it had 
any blow been struck; that witness does not remember the 
expressions used by either party. 
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The jury found the defendant guilty. A motion was made 
or a new trial upon the following grounds, to-wit: 

Ist. Because the Court erred in charging the jury, “that 
if they believed the prosecutor used insulting and abusive 
language to the defendant, it might or might not amount to 
a justification, depending on the extent of the battery ; and 
if they believed, from the evidence, that the defendant used 
the first insulting and opprobrious words, they might take 
that into consideration in determining whether the defendant 
was justified in making the alleged assault.” 

2d. Because the verdict is contrary to, and decidedly and 
strongly against the weight of evidence. 

3d. Because of material evidence not merely cumulative 
in its character, but relating to new and material facts, dis- 
covered by the defendant since the trial. 

4th. Because the verdict was contrary to law and evidence 
and without evidence to support it. 

In support of the 3d ground, were appended the affida- 
vits of P. B. D. H. Culler, and Hugh L. Dennard, to the 
effect that they were present at the time of the alleged as- 
sault and heard no obscene or opprobrious language used by 
defendant; that the only language of that character which 
they heard, was used by the prosecutor; that they did not 
communicate these facts to defendant or his counsel until 
since the trial. Also, the affidavit of defendant to the ef- 
fect that this evidence came to his knowledge since said trial. 

The new trial was refused, and plaintiff in error excepted 
upon each of the grounds aforesaid, and assigns the said 
rulings as error. 


Duncan & MILLER, for plaintiff in error. 


EK. W. Crocker, Solicitor General, represented by Pox, 
Hau & Pos, for the State. 


VoL. XLVI. 30. 





458 SUPREME COURT OF GEORGIA. 
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Warner, Chief Justice. 


The defendant was indicted for an assault and battery, 
and on the trial of the case the jury found him guilty. A 
motion was made for a new trial on the grounds of error in 
the charge of the Court, that the verdict was contrary to law 
and the evidence, and for newly discovered evidence. There 
was no error in the charge of the Court to the jury, in view 
of the facts as disclosed by the record. The verdict of the 
jury was not contrary to the law and the evidence, but strictly 
in accordance therewith. ‘The newly discovered evidence is 
merely of a negative character, and would not even probably 
have changed the result. Besides, the defendant must have 
known who were present at the time of the difficulty, or 
might have known upon inquiry, and if he had used or- 
dinary diligence, could have ascertained what they knew 
about the transaction before the trial. Courts do not favor 


applications for new trials on the ground of newly discovered 


evidence. 
Let the judgment of the Court below be affirmed. 


Davip A. Beatie, plaintiff in error, vs. W. D. Brown, 
deputy sheriff, e¢ al., defendants in error. 


While it is true, as a general rule, that no judicial interference can be 
had in any levy or distress for taxes, yet where it happens that the 
tax collector placed a tax fi. fa. in the hands of the sheriff, with in- 
structions to collect the same out of the first money that should come 
into his hands from the sale of the defendant’s property under an ex- 
ecution held by him, and the sheriff did sell property of the defendant 
for more than enough to pay off the tax ji. fa., under other execu- 
tions, and application was made to the tax collector for his consent 
to have this money paid over to such executions, which he refused, and 
the sheriff thereupon took the responsibility of paying over the money 
to the levying executions and then of his own motion levied the tax ji. 
fa. upon other property of the defendant without instructions to do so 
from the tax collector, the sheriff will be enjoined from proceeding 
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under the tax fi. fa. at the instance of a creditor of the defendant, who 
has attached the property last levied on, who states in his bill that the 
defendant is insolvent, and that if complainant is deprived of this 
means of securing this debt by the action of the sheriff, he will lose it, 
it being apparant that the sheriff levied the tax fi. fa. for his own pro- 
tection and not for the benefit of the State. 

. Notice given to one deputy sheriff by the tax collector, under the cir- 
cumstances set forth, to satisfy the tax fi. fa. with the money first made, 
is notice to all. 


Judicial interference. Tax. Notice. Injunction. Before 
Judge Hopkins. Fultoncounty, At Chambers. May 25th,. 
1872. 


David A. Beatie filed his bill against James O. Harris, 
sheriff, and A. M. Perkerson and W. D. Brown, deputy sher- 
iffs, praying that the sale of certain property levied on under 
a tax execution in the hands of the defendant Brown, be en- 
joined. The bill and affidavits read on the hearing of the 
application for injunction made the following case: 

Hannibal I, Kimball absconded from the State of Georgia, 
iu the fall of 1871, owing to complainant $3,718 75, and has 
since remained absent from said State in a hopelessly insol- 
vent condition. At the time Kimball left he owned a large 
amount of property in the city of Atlanta, including the hotel 
known as the “H. I. Kimball House.” On November 13th, 
1871, complainant sued out an attachment upon the debt 
due to him, which was levied upon certain personal property 
belonging to said Kimball. Kimball had not paid his State 
and county taxes for the year 1871, amounting to $6,000 or 
$7,000, and being chiefly the taxes due upon the H. I. Kim- 
ball House, which was assessed as of the value of $650,000. 
In January, 1872, the tax collector issued an execution which 
was immediately placed in the hands of deputy sheriff W. D. 
Brown, with instructions to collect the taxes from the first 
money received from the sale of Kimball’s property. On 
the first Tuesday in February thereafter, A. M. Perkerson, 
another deputy sheriff, sold the H. I. Kimball House under 
what were claimed to be mechanics’ liens of Healey, Berry 
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& Co, et al., to Dr. Joseph Thompson, B. H. Hill and George 
Adair, for the sum of $15,010. Brown notified Perkerson 
before and at the sale, that the said execution was in his 
hands for collection, and that the money when received must 
first be applied to its satisfaction. Before the money was 
paid out Mr. Hill went to Perkerson and subsequently to the 
tax collector, and proposed that if Perkerson would pay out 
the money in discharge of the mechanics’ liens first, that he 
would point out other property upon which no creditor had 
a lien, from the sale of which the taxes could be made. The 
tax collector refused to make any such arrangement, as he 
stated he expected the taxes to be paid from the money 
already in hand, but Mr. Hill, by indemnifying Perkerson, 
or by some other means, induced him to appropriate the 
money to the satisfaction of the mechanics’ liens, and at once 
caused the tax execution to be levied upon the same property 
upon which complainant’s attachment had been previously 
levied. If the proceeds of this property is applied to the 
satisfaction of the tax execution, complainant will lose his 
debt. The bill prayed that the sale under said levy be en- 
joined, and that said tax execution be entered satisfied. 

The Chancellor refused the injunction and complainant 
excepted, and assigns said ruling as error. 


L. E. Bieckuey; C. F. Axers, for plaintiff in error. 
Tax fi. fa. has prior lien: Code, sec. 812, Healey, Berry & Co. 
et al., were not mechanics: Footman vs. Pusey, Jones & Co., 
decided January Term 1872; Code, sec. 1970. 


No appearance for defendants. 


MonTGoMERY, Judge. 


1. This case may be disposed of by the single remark that 
section 3618 of the Code was intended for the purpose of 
preventing obstacles in the shape of suits from being inter- 
posed between the State and the collection of her revenue, not 
of being used by parties who may have collected that reve- 
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nue under the direction of the tax collector, to shield them- 
selves from liability incurred by them by a misappropriation 
of the fund collected. 

2. The notice given by the tax collector to one deputy 
sheriff to satisfy the tax fi. fa. out of the first money made, 
was notice to all, 

Judgment reversed. 


AnGus Fereusoy, plaintiff in error, vx. Taz New Man- 
CHESTER MANUFACTURING CoMPANY, defendant in error. 
Where an affidavit of taxes paid, as is required by the Act of October 

13, 1870, was filed within the time prescribed, but the affidavit failed 


to say that ‘‘ the plaintiff expected to prove the same on the trial:’’ 
Held, That the affidavit is amendable at the trial. 


Relief Act of 1870. Tax affidavit. Amendment. Be- 
fore Judge Wrigut. Douglass Superior Court. April Term, 
1872. 


Angus Ferguson brought assumpsit to the October Term, 
1871, of Douglass Superior Court, against the New Man- 
chester Manufacturing Company on several notes made before 
June Ist, 1865. When said cause was called for trial, coun- 
sel for defendant moved to dismiss the same, on the ground 
that the affidavit as to the payment of the taxes, filed by 
plaintiff, did not state that he expected to prove on the trial 
that the taxes on the claims, which were the foundation of 
said action, had been duly given in and paid, as required by 
law. Plaintiff proposed to amend said affidavit to meet the 
objection made by the defendant. The Court held said affi- 
davit to be fatally defective, and that the same could not be 
amended, and directed that the suit be dismissed. Where- 
upon, plaintiff excepted, and assigns said ruling as error. 


Cottier, Mynatr & Couturier; Pope & Brown, for 
plaintiff in error, submitted the following brief: 1. An affi- 
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Pritchett vs. The Inferior Court of Bartow county. 


davit as to payment of taxes is pleading; all pleadings are 
amendable: Code, sec. 3429. 2. There was no plea or de- 
murrer made in the Court below, on the ground that the de- 
mand was barred by the statute of limitations, This Court 
will not now consider objections on that ground: 6 Ga. R., 
207; 9 Lbid., 9; 16 Lbid., 49; 18 Lbid., 534; Const., Art. 
V., sec. 2., part 2. 


WILuiaM Ezzarp, for defendant. 
McCay, Judge. 


We think this affidavit amendable. The substance of the 
Act is complied with in the original affidavit. It is mere 
matter of form that is proposed to be supplied. The affi- 
davit is not here the foundation of the. proceeding, in the 
sense of section 3453 of the Code. 

Judgment reversed. 


MarceE wus L. PritcHerr, administrator, plaintiff in error, 
vs. THE INFERIOR Court oF Bartow County, defend- 
ant in error. 


The declaration of a plaintiff who sues on a written contract must set 
forth a complete and valid contract, ever when suit is brought under 
Jones’ form of pleading. Therefore, in a suit against a county ona 
bond given, after the adoption of the Code, by the Justices of the In- 
ferior Court, the pleadings must show, affirmatively, that the contract 
was entered upon the minutes of the Inferior Court. Without such 
entry, the contract would not be valid, under section 527 of the Code, 
if good in other respects. 


Contract with Inferior Court. Minutes. Pleading. Be- 
fore Judge HARVEY. Bartow Superior Court. March Term, 
1872. 


Marcellus L. Pritchett, as administrator de bonis non of 
Bennett H. Conyers, deceased, brought complaint against the 
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Inferior Court of Bartow county, alleging the following facts, 
to-wit: That defendant is indebted to petitioner in the sum 
of $9,765, besides interest, on a bond dated October 27th, 
1863, and due January 1st, 1864, with interest from the date 
of said bond, which said defendant refuses to pay. 

To the declaration was attached the following copy bond : 


“Manassas, Georora, October 27th, 1863. 


“STATE OF GEORGIA—Barrow County: 

“ Be it known, that the county of Bartow owes to Bennett 
H. Conyers or bearer the sum of nine thousand seven hun- 
dred and sixty-five dollars, for the amount paid by him this 
day into the treasury of said county, for the support of sol- 
diers’ families, in accordance with the provisions of an order 
passed by the Inferior Court of said county on the 6th day 
of February, 1863, which sum of money the said county of 
Bartow promises to pay the said Bennett H. Conyers or 
bearer on or before the 1st day of January, 1864, with in- 
terest at the rate of seven per cent. per annum, from this day. 
This bond shall be received in payment of county taxes, or 
other debts due the county. 

“Tn witness whereof, the Clerk of the Inferior Court and 
the County Treasurer have hereunto set their hands and at- 
tached the seal of the Inferior Court of said county. Done 
by order of the Inferior Court of Bartow county, this 27th 
day of October, 1863. 

(Signed) “B. F. Goprrey, Clerk Inferior Court. [1.s.] 

“ArTHUR Ham, County Treasurer. [L.8.] 
“ $9,765.” 

The defendant demurred to the declaration. The demur- 
rer was sustained by the Court and the action dismissed. To 
which ruling defendant excepted, and assigns the same as 
error. 


WarrREN AKIN, for plaintiff in error. 


A. JOHNSON, represented by LestER & THomson, for de- 
fendant. 
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MonTGOMERY, Judge. 


This declaration is in the form prescribed by the Act of 
1847, commonly called Jones’ form. If plaintiff elects to 
sue in that form, he must, nevertheless, set forth a complete 
cause of action: Phillips vs..Dodge, 8 Georgia, 51. A bond 
given by the Inferior Court of Bartow county since the adop- 
tion of the Code is not valid, unless the contract is entered 
on the minutes of the Court: Code, 527. It nowhere ap- 
pears that any entry of this contract was ever made on the 
minutes of the Court. It follows that no sufficient cause of 
uction appears, and the suit was properly dismissed, 

Judgment affirmed. 


GeorGE W. Ravctirr, plaintiff in error, vs. R. B. GuNBy 
& Company, defendants in error. 


When a merchant sells an article as a fertilizer, at the market value of 
that particular kind or description of fertilizer, the law implies that 
he warrants to the purchaser thereof, that the article sold is a mer- 
chantable article, and reasonably suited to the use for which it is pur- 
chased ; and if it is not, the defendant may plead it in abatement of 
the purchase money agreed to be paid therefor. (R.) 


Sale. Warranty. Before Judge Jonnson. Muscogee 
Superior Court. November Term, 1871. 


For the facts of this case, see the decision. 


BLANDFORD & CRAWFORD, for plaintiff in error. 


No appearance for defendants. 


WaRNER, Chief Justice. 


The plaintiffs brought an action against the defendant on 
an open account for $148 36, for “ Wilson’s Phosphate,” as 
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appears from the bill of particulars annexed to the plaintiffs’ 
declaration. On the trial of the case the plaintiffs proved 
that the article charged in the account was worth the price 
charged in the market, and that the same was sold and de- 
livered to the defendant at that price. The defendant proved 
that he bought the article of the plaintiffs as a fertilizer, and 
that the same had no virtue in it and was of no use or value 
whatever ; that he had judiciously used it and it had no 
effect on the crops. The Court charged the jury that if de- 
fendant purchased of the plaintiffs the articles mentioned in 
the account sued on, and the same had a market value, then 
plaintiffs were entitled to recover of defendant whatever was 
proved to be the market value of the same, although the 
same was of no value or benefit to the defendant. To which 
charge the defendant excepted. The jury found a verdict for 
the plaintiffs for the full amount of the account. Whatever 
may have been the rule of the common law applicable to 
this question, we think the charge of the Court was error, 
according to the provisions of the 2609th section of the Code 
of this State. That section declares, “If there is no express 
covenant of warranty, the purchaser must exercise caution 
in detecting defects—the seller, however, in all cases (unless 
expressly, or, from the nature of the transaction, excepted,) 
warrants, first, that he has a valid title and right to sell ; 
second, that the article sold is merchantable, and reasonably 
suited to the use intended ; third, that he knows of no latent 
defects undisclosed. A breach of the warranty, express or 
implied, does not annul the sale, if executed, but gives the 
purchaser a right to damages. It may be pleaded in abate- 
ment of the purchase money :” Code, section 2610. In this 
ease, the defendant pleaded the general issue only—the 
breach of the warranty implied by law was not specially 
pleaded in abatement of the purchase money, but the evi- 
dence going to show a breach of the warranty implied by 
law was admitted without objection, so far as the record 
shows ; that evidence proves that the article, Wilson’s Phos- 
phate, was purchased of the plaintiffs by the defendant asa 
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fertilizer, and that it was worthless for that purpose. When 
a merchant sells an article as a fertilizer, at the market value 
of that particular kind or description of fertilizer, the law 
implies that he warrants to the purchaser thereof that the 
article sold isa merchantable article and reasonably suited 
to the use fur which it is purchased; and if it is not, the 
defendant may plead it in abatement of the purchase money 
agreed to be paid therefor. 
Let the judgment of the Court below be reversed. 


Butter, McCarty & Company, plaintiffs in error, vs. 
Joun M. CLtark & Company, defendants in error. 


The monthly wages of a clerk, subject to a pro rata deduction for time 
lost, cannot be garnished in the hands of his employer. 


Garnishment. Wages. Before Judge GouLp, City Court 
of Augusta. February Term, 1872. 


Butler, McCarty and Company obtained judgment against 
William J. Freeman and Henry N. Freeman, partners, un- 
der the firm name of Freeman Brothers, for $997 37, prin- 
cipal, besides interest, at the August Term, 1871, of the City 
Court of Augusta. Garnishment process was subsequently sued 
out on said judgment, and John M. Clark & Company were 
served as garnishees on December 18th, 1871. On February 
28th, 1872, the garnishees filed an answer admitting an in- 
debtedness to Henry N. Freeman of $220 for daily wages as 
clerk, but claimed the same to be exempt from garnishment. 
The answer was traversed and the issue thereon submitted to 
a jury. 

It appeared, from the evidence, that Henry N.-Freeman 
was employed by the firm of John M. Clark & Company, at 
their mill as receiving and shipping clerk, and performed any 
other duties required of him by the firm; that when first 
served as garnishees the firm was paying him at the rate of 
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$60 per month, but has been, since Christmas, paying him 
at the rate of $75 per month; that the firm has the privilege 
of discharging him at any time, and of deducting from the 
amount payable, at the rate per month, for any lost time ; 
that the amount named in the answer is now due him; that 
he is allowed to draw his money whenever he wants it, as no 
specified time of payment has been agreed on. 

The jury returned a verdict for the garnishees, Plaintiffs 
moved for a new trial upon the following ground, to-wit : 

Ist. Because-the Court charged the jury “ that if they 
found that defendant, Henry N. Freeman, was paid by the 
day, his wages as clerk were exempt from garnishment in 
the hands of the garnishees. That the statute exempting 
the wages of journeymen mechanics and day laborers was 
to be liberally construed, and he saw no reason why a 
clerk’s wages, if paid by the day, should not be exempted. 
That it was for the jury to determine, from the evidence, 
whether the defendant was employed by the day or at a 
stipulated salary per month, and that a sum certain per 
month, subject to deduction for lost days, might be consid- 
ered by them as daily wages.” 

The motion for a new trial was overruled, and plaintiffs 
excepted and assigns said ruling as error. 


Frank H. Mitte, for plaintiffs in error. 1. Clerks are 
not journeymen mechanics or day laborers: 25 Ga., 576. 2. 
Overseers have been decided to be entitled to the benefits of 
this exemption: 25 Ga., 571. But they are ruled not to be 
laborers entitled to a lien under the Act of 1869, unless they 
labor with their own hands: Rust, Johnson Co. vs. Billings- 
lea, decided July 18, 1871; Footman vs. Pusey, Jones & 
Co., decided April 23, 1872. 


H. Ciay Foster, for defendant. The charge was right 
under the law: 25 Ga. R., 571. 
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MONTGOMERY, Judge. 


Does the evidence in this case show that Henry N. Free- 
man was a “journeyman?” He was shipping and receiving 
clerk for the garnishees, “and performed any other duties re- 
quired of him by the firm.” They paid him at the rate of 
so much per month; could discharge him at any time, and 
deducted for lost time at the rate at which they paid him. 
A journeyman is defined to be a day laborer, a hired work- 
man: Zell’s Encyclopedia. If Freeman was not a day la- 
borer he was certainly a hired workman. And the statute 
evidently does not confine the meaning of the word to day 
laborer. It says “all journeymen, etc., shall be exempt from 
the process and liabilities of garnishment on their daily, 
weekly or monthly wages,” etc.: Code, 3496. The construc- 
tion of the garnishment laws in favor of persons whose daily 
support, and that of their families, depend upon their earn- 
ings, should be liberal: 25 Georgia, 571. If an overseer’s 
wages, which are usually paid, (in great part, at least,) yearly, 
are not subject to garnishment, it would seem to follow, a 
fortiori, that a clerk’s wages, payable monthly, are not, still 
less the wages of one payable at even shorter intervals of 
time. They come literally within the very words of the ex- 
empting statute. One may not be a laborer or mechanic, 
within the meaning of those terms as used in the Constitu- 
tion, and yet be entitled to have his earnings exempted from 
garnishment. The words of the Constitution were evidently 
intended to apply to manual laborers and mechanics, whose 
claims are usually small, and, owing to the necessities of the 
laborer, promptly enforced. Otherwise, a host of unrecorded 
and secret liens for large amounts would fasten themselves 
upon much of the property in the State. Such parasites 
would tend to the destruction of the value of property by 
preventing its easy alienation. 

Qucere—Can an individual debt, due to one partner, be gar- 
nisheed to pay a debt due by the partnership ? 

Judgment affirmed. 





ATLANTA, JULY TERM, 1872. 


Shell e¢ al. vs. Sanders ef al. 


STEPHEN SHELL e al., executors, plaintiffs in error, vs. 
Eve@enra A. SANDERS et al., defendants in error. 


1. Where a bill was filed by the legatees of an estate against the execu- 
tors, praying an account and settlement, and the jury find in favor of 
two of the complainants only, directing certain specific assets on hand 
to be turned over to them saying nothing about the other complainants: 

Held, That, as in equity, the jury may find a special verdict, this verdict 
is not void, as not disposing of the issues. 

2. The Chancellor may, in the final decree, dispose of the whole case in 
accord with the verdict, and it is, therefore, sufficient. 

8. Where, on the trial of a bill for account and settlement in favor of the 
legatees of an estate against the executors, the jury found that one of 
the executors was not liable to the legatees at all, and the verdict di- 
rected certain notes and assets to be turned over by the other executor 
to the legatees, and two of these notes were the notes of the execu- 
tors, made by them as memoranda of moneys belonging to the estate, 
used by them: 

Held, That the verdict was illegal. The jury should have found against 
the executors a money verdict for the amount of the notes, and it was 
right in the Court to grant a new trial. 


Special verdict. Practice. New trial. Before Judge 
GREENE. Newton Superior Court. March Term, 1871. 


Eugenia A. Sanders and others, legatees under the will of 
Charles H. Sanders, deceased, filed their’bill for account and 
settlement against Stephen Shell and Nathan Turner, execu- 
tors of said will. Charles H. Sanders died in August, 1851, 
leaving an estate of the value of about $100,000. The bill 
contained charges of mismanagement of the estate and viola- 
tions of the provisions of said will by said executors. 

The defendants answered the bill, but not being material 
to an understanding of the decision of the Court, the answers 
are not set forth. 

The jury returned the following verdict : ‘“‘ We, the jury, 
find that the executor, Stephen Shell, pay over to Eugenia 
Sanders, legatee of Charles H. Sanders, the one-half of the 
following assets, and that he pay over the other half of said 
assets to Annaand Charles Hicks, orphans of Ophelia Hicks, 
paying each of said orphans the one-half of one-half : 
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Georgia Railroad Bank bills 
Greenbacks and specie 
3 shares of Georgia Railroad and Banking Company. 
1 one hundred dollar bill, Bank of Columbus....... 100 00 
Mechanics’ Bank 
1 note on Nathan Turner 
Notes on Stephen Shell— 
1 due July 10th, 1865.............. ede vesceesecesecoeode 650 00 
1 due January 12th, 1869 
1 note on Y. Y. Hyer, due November 30th, 1857... 18 40 
Credit on the above, May 10th 
1 note on J. Y. Carroll, J. H. Hyer, security, due 
December 20th, 1859 
1 note on Mary J. Heath, L. M. Smith, security, 
due December 25th, 1859 
1 note on E. Chapman, due April 6th, 1861 
Mortgage on some property in Covington on Joel 
B. Mabry, on note due November 4th, 1860... 500 00 
Nathan Turner not responsible as executor of C. H. San- 
ders’ estate. Cost of this suit to be paid by complainants.” 
The complainants moved for a new trial upon the follow- 
ing, among other grounds, to-wit : 
Because said verdict does not cover the issues made by the 
pleadings, and is illegal. 
The motion for a new trial was sustained by the Court, 
and defendants excepted and now assign said ruling as error, 


CiarkK & Paces, for plaintiffs in error. 


JoHN J. FiLoyp, for defendants. 


McCay, Judge. 


Were this a case at law there would be some difficulty in 
sustaining the verdict, on the ground that it does not dispose 
of the issues made by the record. But in equity the jury 
may find a special verdict, and the Judge enters his decree, 
giving form and consistency to the finding of the jury. 
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Very evidently it was the intent of this jury to find that 
nothing was due the other plaintiffs, and that the executor, 
against whom they failed to find, was not liable. The Court, 
in rendering a decree, may dispose of the whole case on this 
finding, making the record complete by adjudging, as the 
intent of the verdict evidently is. 

But this verdict ought not to stand, for another reason. 


The jury had no right to order the defendants’ notes to be” 


turned over to the plaintiffs, The complainants come into 
Court asking an account and decree for what is due. If the 
executors have used the money of the estate and put their 
own notes in its place, they are liable for the money. It is 
child’s play to say to a suitor in equity, ‘‘The defendant 
has used this money which he held in trust, and he has put 
among the papers his note for the amount. You shall have 
the note; you may sue him upon that.” As we have said, 
the complainants are entitled to a judgment for the money or 
nothing, as to these notes. The jury seem to have been of 
opinion, from the evidence, that these notes represented 
money belonging to the estate, used by the defendants. They 
ought, if they so thought, have found a money verdict for 
the amount due. And for the same reason there ought to 
have been a verdict against the other executor. 

We have not gone into the calculations to see if there is or 
is not anything due. As there is to be a new trial, we think 
that unnecessary. We affirm the judgment because if the 
notes of the two executors are the property of the estate, 
the executors are liable to a money verdict for their amount. 
Judgment affirmed. 


Saran Dvuposg, by her next friend, plaintiff in error, vs. 
EpwarpD McDona .bD, defendant in error. 


Where a wife, with consent of her husband, rents land on her own ac- 
count, hires a man to cultivate it, and furnishes and feeds a horse, out 
of her separate estate;to be used in making the crop, the crop, when 
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made, is not subject to a factor’s lien given by her husband on his crop, 
made the same year, for provisions furnished, especially when the evi- 
dence shows that none of the provisions furnished were used by the 
wife in making her crop. 


Factor’s lien. Husband and wife. Separate estate. Before 
Judge HARRELL. Randolph county. At Chambers. Feb- 
ruary 9th, 1872. 


Edward McDonald levied an execution, based on a factor’s 
lien, on two bales of cotton as the property of Sidney Dubose. 
Sarah Dubose, by her next friend, filed a claim to said cotton, 
which was tried before the Justice Court for the Seven Hundred 
and Eighteenth District, Georgia Militia, and said property 
found subject. The claimant presented her petition for the 
writ of certiorari to Judge Harrell, which set forth substan- 
tially the following facts as appearing from the evidence in 
said cause: That Sidney Dubose, the husband of claimant, 
purchased from McDonald provisions, bagging and ties, to 
assist him in making his crop for the year 1870, and gave to 
him a factor’s lien upon said crop; that the cotton lev- 
ied on was not put up in said bagging; that Sidney Dubose 
farmed separate from his wife, and had no interest whatever 
in her farm ; that he did not furnish her with supplies of any 
kind; that he borrowed some corn from his wife which he 
returned from corn purchased from McDonald; that Sarah 
Dubose rented the land she farmed on, and furnished her 
own provisions; that the cotton levied on is the cotton made 
by said Sarah Dubose; that McDonald sold no supplies of 
any kind to Sarah Dubose. 

The writ of certiorari was refused, and plaintiff in error 
excepted. 


Worritt & CHASTAINE, for plaintiff in error. 


Hoop & Kippoo, for defendant. 
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MontTGoMERY, Judge. 


Since the Act of 1866 and the Constitution of 1868, section 
2, Article 7, married women who have no trustee stand very 
much upon the same footing as femes sole, exceptas to contracts 
of suretyship, ete., as to their separate property: Huff vs. 
Wright, 39 Ga., 41. The evidence in this case shows that 
the wife had separate property ; that she hired the farm on 
which the cotton levied on was made, with her husband’s as- 
sent; that out of her separate estate she furnished and fed a 
horse to work the farm; that none of the provisions furnish- 
ed to her husband by the plaintiff in fi. fa. were used in 
making her crop, except in so far as her husband out of them 
returned to her some corn he had borrowed from her; that 
her husband had nothing to do with her farm. We think, 
then, under the foregoing facts, the factor had no more right 
to levy his lien execution on her crop than he had to levy it 
on the crop of any stranger. 

Let the judgment be reversed. 


J. M. Srumons, plaintiff in error, vs. Gzorce A. GUISE, 
defendant in error. 


Where the defendant signed a note, given by a member of a firm indi- 
vidually, for money borrowed for the use of the firm, as security, and 
upon a settlement of the partnership affairs, that note was settled by 
the acceptance by the plaintiff of a note made by said partner, without 
security, and the defendant was not present, assenting thereto, that 
would discharge him from his liability as security. (R.) 


Principal and security. Novation. Partnership. Before 
Judge HARRELL. Terrell Superior Court. November Ad- 
journed Term, 1871. 


George A. Guise brought complaint on the following note, 
alleged to be lost : 
Vou. xtv1.31, 
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“ $200. Sixty days after date, we or either of us promise 
to pay John A. Hiers or bearer two hundred dollars, for 
value received, with interest at two and a half per cent. per 
month. This February Ist, 1869. 

“ Jacos Srx, 
(Signed) “James M. Srmons, 
“R. T. Harper.” 


Proceedings were instituted simultaneously to establish a 
copy of the same. By agreement, both issues were tried to- 
gether. 

James M. Simmons pleaded to the suit, the general issue, 
and non est factum as to the note sued on, with the following 
qualification, “ that he did, in the spring of 1869, about the 
first day of May, sign a certain note for the sum of $200, 
payable to J. A. Hiers or bearer, as security for Jacob Six, 
which note was for borrowed money for the business of the 
firm of Six & Guise, of which firm plaintiff was a member» 
and which note was afterwards paid off and fully satisfied by 
plaintiff, as the surviving partner of said Six & Guise. De- 
fendant further says, that said plaintiff, as a member of the 
firm of Six & Guise, received the benefit of said borrowed 
money, for which said note was given, and recognizing his 
liability for the payment of the said note, went forward and 
paid off the same, as well as house rent and other debts, and 
took possession of all the stock of said Six & Guise, and sold 
and disposed of the same to a great advantage. Defendant 
further says, that plaintiff and said Jacob Six, partners as 
aforesaid, had a full settlement of their partnership, in which 
settlement this note was taken into consideration and fully 
settled between said parties, to-wit: plaintiff and defendant, 
Six, and, in said settlement, said plaintiff thereby acknow- 
ledged his equal liability with said Six for the payment of 
said note.” 

The defendant, R. T. Harper pleaded the general issue and 
non est factum. 

It appeared from the evidence that G. A. Guise bought the 
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note sued on from J. A. Hiers, paying therefor $207, includ- 
ing interest, at two and a half per cent. per month ; that the 
note was lost ; that it was signed by Jacob Six, principal, and 
J. M. Simmons and R. T. Harper, securities, as Hiers told 
plaintiff; that plaintiff had a settlement with Jacob Six as to 
all their partnership business, in which the note sued on was 
settled ; that plaintiff took the note of Jacob Six for $200, 
with the understanding that said Hiers’ note should stand as 
paid, if Six paid his note; that plaintiff received on the Six 
note $65, and entered a credit for the same; that plaintiff 
still held said Six’s note for the balance due on the same; 
that Hiers had frequently dunned plaintiff on the note sued 
on before he paid it; that R. T. Harper never signed said 
note, nor authorized any other person to sign the same for 
him; that the money obtained on the note sued on was all 
used for the partuership business of Six & Guise; that plain- 
tiff told defendant Simmons that he had paid off said note 
and had lost it. 

The evidence was conflicting as to whether the Six note for 
$200 was given specifically in lieu of the note sued on, or for 
a general balance on a settlement of all the partnership mat- 
ters of Six & Guise, including said note; also, as to whether 
the satisfaction of the note sued on was made dependent upon 
the payment of the Six note. 

‘ The jury returned a verdict against James M. Simmons, 
security, for $200. The defendant Simmons moved for a new 
trial, upon the following grounds, to-wit: 

Ist. Because the verdict is contrary to evidence and against 
the weight of evidence. 

2d. Because the verdict is contrary to the charge of the 
Court and contrary to law. 

3d. Because the Court erred in charging the jury, “ that 
they had nothing to do with the partnership of Six & Guise, 
unless they believed from the evidence that the name of 
Guise was to the note,” and in ruling out the evidence as to 
the partnership of Six & Guise. 

4th. Because the Court erred in ruling out the evidence 
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offered by defendant to prove that plaintiff paid other claims 
against Six, and that plaintiff got the whole proceeds of the 
sale of the stock of goods of Six & Guise, and was more 
than fully reimbursed for all losses. 

5th. Because the Court erred in charging the jury, “ that 
if defendants, by themselves or attorney, were present and 
assisted in the settlement between Six & Guise, then defend- 
ants were bound by the terms of the settlement,” when it was 
in evidence that R. F. Simmons, Esq., was present, acting as 
the attorney of Guise, not of defendants. 

The sheriff returned non est inventus as to Jacob Six, and 
he was consequently not a party to the case. 

The Court directed a new trial, unless plaintiff would re- 
mit the sum of $65, paid on the Six note. 

To which ruling plaintiff in error excepted, and assigns 
error upon each of the grounds aforesaid. 


R. F. Srmons; C. B. Wooten; L. C. Hoy Le, for plain- 
tiff in error. 


F. M. Harper; Ciark & Goss, for defendant. 


WARNER, Chief Justice. 


This was an action brought by the plaintiff against the 
defendants on a promissory note for the sum of $200, paya- 
ble to Hiers or bearer sixty days after date. On the trial 
the jury found a verdict against J. M. Simmons for $200. 
A motion was made for a new trial on the grounds specified 
in the record, which was granted by the Court, unless the 
plaintiff should remit on the record the sum of $65 to plain- 
tiff on the Six note, and if he does so the new trial denied. 
Whereupon the defendant excepted. From the facts disclosed 
in this confused record, as we understand them, a new trial 
should have been granted absolutely. The defendant, Sim- 
mons, signed the Hiers’ note as security. If that note consti- 
tuted a part of the partnership liability of Guise & Six, and 
upon a settlement of their partnership affairs, that note was 
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settled by the taking of Six’s note by the plaintiff, and if J. 
M. Simmons, the security, was not present, assenting thereto, 
that would discharge him from the payment of the Hiers’ 
note to the plaintiff. There is evidence in the record which 
looks that way. In our judgment, there should be a new 
trial in the case, and that question submitted to the jury un- 
der the charge of the Court. 
Let the judgment of the Court below be reversed. 


W. L. Carr, executor, e¢ al., plaintiffs in error, vs. D. H. 
Houser, administrator, defendant in error. 


A purchase{by a Receiver, as agent of another, of property sold at his 
own sale, made under order of Court, is voidable at the election 
of a party having a beneficial interest in the property, and when such 
election is promptly made, the sale will be set aside. 


Receiver’s sale. Purchase by Receiver. Before Judge 
CoLE. Houston county, At Chambers. January 4th, 
1872. 


David H. Houser, on behalf of himself and other credit- 
ors of Carr & Jones, and as administrator of Edward W. 
Jones, one of the members of said firm, and W. L. Carr, as 
executor of the last will and testament of Joseph N. Carr, 
the other member of said firm, filed their bill against the 
heirs-at-law of said Jones and the legatees of said Carr, in 
which the appointment of a Receiver was prayed to take 
charge of the partnership property of said late firm of Carr 
& Jones and to sell the same. On October 24th, 1870, 
Judge Cole appointed the complainant, David H. Houser, 
such Receiver, upon his giving bond and security in the sum 
of $10,000, and directed him to take possession of the 
realty and personalty of said late firm and to sell the same, 
after thirty days’ advertisement, at the Court-house in Perry, 
Houston county, at public outery, to the highest bidder. 
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The Receiver reported to the January Term, 1871, of 
Houston Superior Court that he had sold a part of the realty 
belonging to said Carr & Jones on the first Tuesday in Jan- 
uary, 1871, when the same was bid off by John A. Houser 
for the sum of $2,100. 

W. L. Carr, as executor as aforesaid, and as a legatee un- 
der the will of Joseph N. Carr, deceased, and Holland Carr, 
also a legatee under said will, objected to the report of said 
Receiver upon the following among other grounds : 

Ist. Because he, the said David H. Houser, proceeded to 
have the said lands and mills sold for one-half cash and the 
other on time, and bid them off himself by his own bid, and 
for himself, as it is believed, and which was so publicly an- 
nounced at the time by the crier, at the pitiful sum of $2,100, 
when the property was worth at the time $8,000 or $10,000, 
and which said Houser well knew; and, therefore, they say 
that said pretended, fraudulent sale should be set aside for 
the gross inadequacy of the price for which said lands and 
mills sold ; that, indeed, there has been no legal sale by the 
said Houser, Receiver, to himself, and that the title to the 
property sold is not at all changed by said pretended sale. 

2d. Because the said John H. Houser did not purchase 
said land and mills, and if his brother, the said David H. 
Houser bid them off for the said John H. Houser, which 
is denied by these objectors, it was all done with full notice 
by both of said Housers of the before-mentioned facts, and 
the gross inadequacy of the price should forbid the recogui- 
tion of said sale as valid by any Court. 

The Receiver made a separate report as to the sale of a cer- 
tain other tract of land belonging to said late firm of Carr & 
Jones, to which substantially the same objections were filed. 

On the 4th day of January, 1872, at Chambers, Judge 
Cole passed an order confirming said sales, it having been 
agreed between the parties that said objections should be 
heard in vacation. Whereupon plaintiffs in error excepted 
to said order, and now assigns the same as error. 
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Warren & Grice, for plaintiffs in error, 
Duncan & MILLER, for defendant. 
MonteomMery, Judge. 


The Receiver who bid the property off at his own sale in- 
sists he did so as agent of his brother, and not for himself, 
and therefore contends the sale is valid Unless there is a dis- 
tinction in this respect between® Receiver’s and a sheriff’s 
sale (which is not perceived) the question is not an open one. 
Indeed, the Court has gone so far as to declare such a sale 
absolutely void. It is sufficient for the purposes of this case 
to say that such a sale is clearly voidable at the election of a 
party having a beneficial interest in the property, and when 
such election is promptly made, as was done in this case, the 
sale will be set aside. 

In Harrison vs. MeHenry, 9 Georgia, 164, this Court held 
that a sheriff cannot purchase at his own sale, either for 
himself or as agent of another, but such purchase is void. 
The reasons given for the decision there apply with full force 
here. The sale should have been set aside. 

Judgment reversed, 


Wutson D. Nicnots, plaintiff in error, vs. F. M. Caan- 
DLER et al., defendants in error. 


An intruder’s warrant does not lie against one who, in good faith, claims 
the right to the possession of the premises he is sought to be ejected 
from, and if the defendant in such a warrant makes the counter-affida- 
vit required by the Code, and it appear on the trial that he does, in 
good faith, claim the right to the possession, the jury ought to find for 
the defendant. 


Intruder’s warrant. Before Judge GREENE. Rockdale 
Superior Court. September Adjourned Term, 1871. 
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Martha Kilpatrick, from whom both parties in this case 
claim to have derived title, had four children. On the 17th 
of May, 1859, she made and executed an instrument, whether 
deed or will has not yet been determined, conveying to two 
of her children, Margaret J. and Amanda M., jointly, the 
whole of her estate, consisting of one hundred and ten acres 
of land and some personalty. The preponderance of evi- 
dence is that this instrument, after execution, was left in the 
hands of Esquire Born to be delivered after the death of the 
maker. Margaret J., one ofthe beneficiaries under the above 
described instrument and her brother, died before their mother. 
Amanda M., the other beneficiary, and wife of one Kirk, 

and Mary A., wife of H. R. Nichols, were the only surviv- 
ing children of the maker of said instrument; they, with 
their husbands, remained in possession of said land from the 
death of their mother. On August 28th, 1869, Henry R. 
Nichols and his wife Mary A. conveyed by deed their undi- 
vided interest in the land to the defendant, Wilson D. 
Nichols. On November 7th, 1870, Brazell Bradford was ap- 
pointed administrator on the estate of Margaret J. Kilpat- 
rick, and on August 2d, 1871, sold the land in dispute, 
to-wit: an undivided half interest to F. M. Chandler. F. 
M. Chandler and Brazell Bradford sued out a warrant against 
Wilson D. Nichols as an intruder, when the ite as above 
set forth appeared in evidence. 

Defendant requested the Court to charge the jury as fol- 
lows, to-wit: “ That if they believed, from the evidence, 
that defendant claimed a bona fide and legal title to the land 
when he entered on the possession, forcible entry and de- 
tainer was the proper remedy.” The Court refused to charge 
as requested, and defendant excepted. 

The jury returned a verdict for the plaintiffs, and defend- 
ant moved for a new trial upon the following, among other 
grounds, to-wit: 

Because the Court failed to charge the jury as requested. 
The motion for a new trial was overruled, and plaintiff in 
error excepted, and assigns said ruling as error. 





ATLANTA, JULY TERM, 1872. 
Nichols vs. Chandler e¢ al. 


A. C. McCatia; James A. KING, represented by New- 
MAN & Harrison, for plaintiff in error. Cited Code, sec. 
4000; 21 Ga. R., 368; 39 Ga. R., 187, to the effect that as 
the defendant, in good faith, claims a legal right to the pos- 
session of the land in dispute, he cannot be ejected as an in- 
truder. 


Ciark & Pace, for defendants. 


McCay, Judge. 


This Court has, in 20 Georgia, 228, and in 39 Georgia, 
197, decided that in proceedings under this statute, the bona 
jides of the defendant’s possession is the sole issue. If hey 
in good faith, claims a right to the possession, the plaintiff is 
driven to his remedies existing before the passage of the Act. 
It is not enough that the defendant’s claim will not stand the 
test of a legal investigation, as compared with the claim of 


the plaintiff. If his claim is a real, honest, bona fide claim, 
not a sham, but founded on some reasonable data, he is no 
intruder, no mere squatter, and is not to be ousted by the 
sheriff without any trial. 

This case seems to have been tried on the idea that if the 
defendant’s claim was not one that would support a defense 
in an action of ejectment by the plaintiff, that the verdict 
ought to be for the plaintiff. We do not undertake to 
say that the jury was bound, under the evidence, to have 
found that this claim was or was not bona fide. We think, 
however, they might have done so under the evidence. 
There is much going to show that these parties thought they 
had a good title—that they were, in good faith, claiming a 
right to this possession. If this was the truth they were 
not intruders. The construction of this paper—though, in 
our judgment, it conveys the title as contended for by the 
plaintiff below—is not yet so clear as to make those who 
have resisted that view of it necessarily intruders. We think 
that if the jury had been properly instructed as to the law, 
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as we have decided it, to-wit: that if the defendant bona 
fide claims the right of possession—not fraudulently, not 
without any show of right, but honestly, le is not an in- 
truder—they might have found for the defendant. 

Judgment reversed. 


E. H. Worri.t, administrator, e¢ al., plaintiffs in error, vs. 
JACKSON GILL, administrator, defendant in error. 


Where a testator, in 1854, made his will, by which he left certain land 
to his son, whom he appointed executor, and in 1856 conveyed the 
land to his son by deed, reserving a life estate to himself, and delivered 
the deed to his son, the legacy is adeemed. If, on the death of the 
testator in March, 1864, the son takes immediate possession of the 
land, claiming it under the deed, and in January, 1865, prove the will 
and qualify as executor, but does not return the land as part of his 
father’s estate, he is not estopped by the probate and his qualification 
as executor, without more, from setting up his title under the deed 
adverse to the will. 


Estoppel. Legacy. Ademption. Before Judge JoHN- 
son. Marion Superior Court. April Term, 1872. 


Jackson Gill, as administrator de bonis non, with the will 
annexed, of James Perryman, deceased, brought ejectment 
against E. H. Worrill, as administrator upon the estate of 
Anthony G. Perryman, deceased, e¢ al., for a certain tract of 
land situated in the county of Marion. 

The decision of the Supreme Court will be fully under- 
stood from the refusal to charge and the charge as given. 

The defendants requested the Court to charge as follows, 
to-wit : 

“Tf the jury shall find that James Perryman, in May, 
1854, executed the will in evidence and devised the premises 
in dispute to A. G. Perryman, and afterward in September, 
1856, by deed conveyed the same property to said A. G. 
Perryman, reserving a life-estate therein to himself, then 
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such legacy is adeemed under section 2427 of Irwin’s Code, 
and the fact that said A. G. Perryman may afterward have 
proved the will and taken letters testamentary under it, and 
have sworn to execute the same according to law, did not 
destroy such ademption, and defendants are not thereby 
estopped from setting up title under said deed.” 

The Court refused to give the foregoing request in charge, 
but charged the jury to the contrary, as follows, to-wit : 

“Tt is asserted by plaintiff that James Perryman, at the 
time of his death, was the owner of and had title to the 
premises in dispute. If so, the plaintiff is entitled to recover 
in this action. It is also asserted by plaintiff that James 
Perryman in 1854 made and published his last will and tes- 
tament, disposing of this property now in controversy ; that 
James Perryman died in 1864 in possession of the property, 
leaving said will unrevoked; that A. G. Perryman, one of 
the executors of said will, presented the same to the Ordi- 
nary for probate in January, 1865; that the same was ad- 
mitted to probate as the will of James Perryman; that A. 
G. Perryman qualified as executor, assumed the burden of 
executing the same, and acted as such executor. It is, how- 
ever, asserted by defendants that James Perryman conveyed 
this property, by deed, in 1856 to A. G. Perryman, the ex- 
ecutor, and that the administrator of A. G. Perryman, who 
is the real defendant, is, therefore, entitled to retain possession 
of it. 

“The jury will determine all these questions of fact, and if 
they, from the testimony, shall find the facts as asserted, then 
A. G. Perryman, in law, is estopped from denying the title 
of the plaintiff, notwithstanding the deed from James Perry- 
man to A. G. Perryman, made in 1856, and plaintiff will be 
entitled to recover.” 

The jury returned a verdict for the plaintiff for the prem- 
ises in dispute. 

Defendants excepted to the refusal to charge, as herein set 
forth, and to the charge as given, and now assign the same as 
error. 
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B. Hitt; B. B. Hinton; E. H. Worgt1t, for plaintiffs 
in error. 


M. H. Buanprorp, for defendant. 


MonTGOMERY, Judge. 


The subject matter of the present suit having been specifi- 
cally devised by the testator, and afterwards disposed of by 
him by deed, there can be no doubt that the devise was 
adeemed: White vs. Winchester, 6 Pick., 47, and authorities 
there cited ; Code, 2427. Was the executor estopped by pro- 
bate of the will from setting up the ademption? Had the 
testator sold the property to a stranger, and he, before pro- 
bate of the will by the executor, resold to the latter, it will 
hardly be contended that the executor, under such circum- 
stances, would have been estopped by the probate from show- 
ing that the property had been sold by the testator in his 
lifetime, and that he, the executor, had afterwards purchased 
it from the vendee of the testator. “The probate of a will 
establishes the capacity of the testator, and the fact that it 
has been executed with the formality required by the law ;” 
and to this extent the executor may be said to be estopped 
from attacking it, at least, collaterally. “ But upon what 
particular estate, real or personal, it may operate, is a ques- 
tion open for examination in the Courts of common law. 
Those claiming the personal property under the will are re- 
quired to show that it belonged to the testator at the time of 
his decease. And those claiming real estate, devised therein, 
will be holden to prove that, at the time of making the will, 
the testator was seized of the same, and died seized thereof, 
without any change or alteration of title:” Carter et uz. vs. 
Thomas, 4 Metcalf, 244. 

An alienation by the testator of property bequeathed is not 
a revocation of the will. It simply operates as a revocation: 
Brown vs. Thornclike, 15 Pick., 407—or amounts to a revo- 
cation: Hawes vs. Humphrey, 9 Pick., 361—and in such a 
case, the whole will must be proven. In Hawes vs. Hum- 
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phrey, the testator devised lands to trustees for certain pur- 
poses. He afterwards conveyed away the lands so devised. 
The will was attacked as revoked, so far as the clauses con- 
veying these lands were concerned, by the alienation. The 
Court says, “it is contended that the devise to the trustees is 
void, on various grounds. But this question is not examina- . 
ble by us, sitting as a Supreme Court of Probate. The con- 

struction of the will, and the validity and effect of its various 

provisions, are to be determined by a Court of common law 

jurisdiction. The probate of a will does not affect the val- 

idity or invalidity of any particular clause in the will, [as to 

the property on which it operates is evidently intended. ] 

This is not the ease, therefore, in which a limited probate is 

necessary, the proof being sufficient to establish the will, as 

it respects the real as well as the personal estate.” Indeed, 

to hold that alienation of property devised was, technically, 

a revocation, would be to permit a revocation by means other 
than those set forth in the 6th section of the statute of frauds, 

substantially adopted by our Code, sections 2435, 2436. By 

keeping in mind that the question before the Ordinary, when 

a will is propounded for probate, is not. what property passes 

by this paper, but whether the testator has executed it with 

the formalities required by law, we will perceive what the: 
judgment of probate is, to-wit: that the propounded paper 

has been duly executed, and it is adjudged that it be admitted 

to probate, leaving to the Courts of common law to decide 

what property passes under it. 

If, then, I am correct in supposing that an alienation of 
the bequeathed property by the testator is not strictly a revo- 
cation, but only operates as such, leaving the will still to be 
proved in its totality, and that the judgment of probate does 
not decide what passes under the will, the executor, when 
setting up adverse title to the property conveyed by the will, 
which adverse title is based upon an ademption of the legacy, 
is not denying the will he has proved, and, therefore, is not 
estopped by the judgment of probate. To hold otherwise 
would be to deprive an’executor of his right to qualify, if, 
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perchance, he had, at any time, bought property originally 

owned by the testator, and bequeathed by him in the will of- 

fered for probate. 
Judgment reversed. 


JoHN S. CLEMENTS, plaintiff in error, vs. WILLIAM PAIN- 
TER, defendant in error. 


Where a suit was brought to the City Court of Augusta, for $235 96, the 
jurisdiction of which does not extend to amounts under $100, and the 
matters in dispute were refered to an arbitrator, and upon the return 
of the award, which was in favor of the plaintiff, for $68 14, besides in- 
terest, a motion was made to dismiss the case for want of jurisdiction, 
as the plaintiff, by his own admission, only claimed $81 96, it was 
proper in the Court to sustain the motion. (R.) 


Jurisdiction. Award. Practice. Before Judge GouLp. 
City Court of Augusta. May Term, 1872. 


For the facts of this case, see the decision. 


JAMES S. Hook, for plaintiff in error. 


H. Cuay Foster, for defendant. 
Warkn_Er,. Chief Justice. 


The plaintiff brought an action against the defendant in 
the City Court of Augusta, for the sum of $23596. By 
consent of the parties, the matters in dispute between them 
were referred to an arbitrator, who made his award that there 
was due the plaintiff only the sum of $64 14, besides interest. 
When the award was returned to the City Court, for the pur- 
pose of being made the judgment of that Court, a motion 
was made to dismiss the plaintiff’s case on the ground that 
the City Court did not have jurisdiction of it, the plaintiff’s 
claim being less than $100, which motion was sustained and 
the plaintiff excepted. It appears from the award of the ar- 
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bitrator, that when the plaintiff came before him, although 
he had sued the defendant for the sum of $235 96, he did 
not claim to be due him but the sum of $81 96. If the case 
had been referred to a jury for trial in the City Court, in- 
stead of an arbitrator, to ascertain the amount due, and the 
plaintiff had admitted before the Court that his claim against 
the defendant was only for the sum of $81 96, there can be 
no doubt that the Court would have dismissed the case for 
want of jurisdiction, The admission of the plaintiff before the 
arbitrator, to whom the case was referred by the Court, by the 
consent of the parties as to the amount of his claim, when 
brought to the attention of the Court by the award of the 
arbitrator must necessarily produce the same result. The 
fact that the plaintiff sued the defendant for a larger amount 
than was actually due him by his own admission, cannot 
have the effect to give to the City Court jurisdiction. If the 
plaintiff bona fide claimed the amount sued for, and upon 
the trial it had been reduced, the jurisdiction of the Court 
would not have been ousted on that account; but that is not 
the case here, the plaintiff admitted the defendant did not owe 
him but $81 96, and the arbitrator found that he did not owe 
him that much. 
Let the judgment of the Court below be affirmed. 


THE GeorGiA NATIONAL Bank, plaintiff in error, vs. FELIX 
H. HENDERSON, defendant in error. 


1. When a note, payable at bank, is placed in a bank for collection, it is 
the duty of the bank to see to it that it is properly presented for pay- 
ment, and on its dishonor, to have it duly protested, and notice 
given to the indorsers. 

2. When a bill of exchange payable at......, was sent to a bank for collec- 
tion, and the bank treating it as a bank check, and not entitled to days o¢ 
grace, presented it for payment, and had it protested, etc., on the day 
of its maturity, without days of grace, by means of which the indorser 
was discharged, and it was in evidence, that the bank was notified by 
the indorser at the time that he claimed the paper to have days grace : 
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Held, That the bank was liable to the person who deposited the paper 
for collection for damages, for its negligence in not presenting the 
check, as required by law, and causing notice of its non-payment to be 
given to the indorser. 

8. The present holder of a negotiable promissory note or bill of ex- 
change is prima facie, presumed to have acquired title thereto before 
its maturity, and in a suit by the holder against the bank to which the 
paper was sent for collection for failing to present it for payment, and 
failing to notify the indorser of its dishonor, the present holder is 
prima facie presumed to have been the holder at the maturity of the 


paper. 


Protest. Bank. Days of grace. Bank check. Presump- 
tion. Before Logan E. BLEcKLEY, Esq., an Attorney, 
presiding by consent. Fulton Superior Court. October 
Term, 1871. 


Felix H. Henderson brought case against the Georgia 
National Bank, alleging the following facts: That on Au- 
gust 4th, 1866, Massey & Herty made the following instru- 


ment, in writing : 
“ATLANTA, GEeoreta, August 4th, 1866. 
“Georgia National Bank, Atlanta, Georgia: 
“ Ninety days after date, pay to F. R. Bell, or order, one 
thousand dollars. (Signed) 
« $1,000. MASSEY & HERTY. 
“Tndorsed: JoHn D. Pops, F. R. BEwu.” 


That Bell indorsed said bill of exchange to Pope, and 
Pope indorsed the same to plaintiff; that plaintiff delivered 
said bill of exchange to defendant for collection ; that on the 
2d of November, 1866, the ninetieth day from the date of 
said instrument, said defendant presented said bill of ex- 
change for payment, and protested the same for non-payment, 
without allowing days of grace on the same, by which ille- 
gal action the indorsers were discharged from all liability ; 
that the drawers are insolvent; that, by this course of action, 
defendant has become liable to plaintiff for the amount of 
principal and interest due on said bill of exchange. 
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The defendant pleaded the general issue. It appeared from 
the evidence that the plaintiff had originally sued the drawers 
and the indorser, John D. Pope; that he failed to recover 
against Pope, on the ground that he was discharged from 
liability on the instrument sued on, because no days of grace 
were allowed on the same; that Pope received no notice of 
protest, except the one of date November 2d, 1866; that he 
notified the officers of the bank that said bill was entitled to 
days of grace, and requested that they should not demand 
payment of the same, or protest it for non-payment until 
after the three days of grace had expired ; that Pope was sol- 
vent, and the drawers insolvent; that it was the custom of 
banks to charge for collections, unless the owner of the in- 
strument to be collected kept a deposit account with the col- 
lecting bank. 

The defendant moved for a non-suit ; the motion was over- 
ruled and defendant excepted. 

The jury returned a verdict for the plaintiff for the sum 
of $1,350. 

The defendant moved for a new trial, because the Court 
erred in each of the following charges to the jury, to-wit: 

“Three points present themselves for your consideration : 
Ist. Did the defendant owe the plaintiff a duty? 2d. Was 
that duty neglected, or negligently performed? 3d. What 
damage, if any, resulted from such negligence? 

“ Did the plaintiff own the bill at its maturity? On that 
question you may consider all the facts proven, including also 
the present possession of the bill by the plaintiff. Such pos- 
session alone would be sufficient evidence of title in a suit on 
the instrument itself, but is not necessarily so in an action, 
such as the one now on trial. You may or may not find it 
satisfactory, in connection with all the other facts of the case. 

“Tf the plaintiff was the owner of the bill, did the defend- 
ant become his agent to collect it, or to take the ordinary 
measures to prevent the discharge of the indorsers on its dis- 
honor? An agency of this kind might have been created 
between these parties, notwithstanding the fact that the de- 


Vou. xtvi. 32, 
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fendant was the person on whom the bill was drawn, or to 
whom the bill was addressed. It was competent for the de- 
fendant to accept such an agency, in respect to this bill, if it 
thought proper to do so, and if he did accept it, its duties 
and obligations would be the same as if it had had no pre- 
vious connection with the paper. Whether the alleged agency 
existed, you are to determine from the evidence, and if the 
evidence discloses any act done by the defendant on the line 
of such an agency, you are at liberty to consult the act for 
what you may think it worth, as tending to prove the agency. 
If no such agency has been established to your satisfaction, 
your verdict will be for the defendant. If, on the other hand, 
you believe from the evidence that the defendant undertook 
this duty, was there any breach of his undertaking ? 

“On the dishonor of this bill, a protest was necessary, and 
the indorsers were entitled to notice, either verbal or written, 
of such protest. A protest for non-payment before the three 
days of grace would be a nullity, and a notice of that protest 
would not avail to bind the indorsers. If, in this case, there 
was no other protest, that could be no legal notice to the in- 
dorsers, and they are discharged. 

“Tf you should find that the indorsers were discharged, 
and that this discharge resulted from the defendant’s negli- 
gence or breach of duty, while agent for the plaintiff, and 
that the drawers of the bill are insolvent, your verdict will 
be for the plaintiff for damages equal to the principal and 
interest of the bill.” 

The motion for a new trial was overruled, and defendant 
excepted and assigns said rulings as error. 


Cottier, Mynatt & Cotxier, for plaintiff in error. 1st. 
The relation of principal and agent could not exist between 
the parties: Smith’s Mer. Law, 140; Paley on Agency, 33; 
1 Par. B. & N., 357-504, 2d. The act of the agent was 
ratified in bringing suit against Pope: Story on Agency, 
243-259 ; 27 Ga. R., 172; 10 Ga. R., 362; 1 Ibid., 418; 5 
McLean’s R., 569. 3d. The defendant was only bound to 
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notify the holder of non-payment; 2 Am. L. C., 666; 3 
Ala. R., 207 ; Smith’s Mer. Law, 145; 5 Mason’s R., 566 ; 
8 Met. R.,.79. The fault was not in nonfeasance but mis- 
feasance: Paley on Agency, 71; 1 H. Black. R., 161. 4th. 
If indorser had notice no demand was necessary: 1 Par. B. 
& M., 367. 5th. Charge as to liability of bank was error: 
1 Par. on B. & N., 480; 10 Cush. R., 582. 


W. Ezzarp; Hussey & TiGNeEr, for defendant. 1. Bank 
liable for defective notice given by which indorser is discharg- 
ed: 6Hill. R., 648 ; 22 Wend. R., 214; 19 Barb. R., 391. 


McCay, Judge. 


1, The general principle that a bank or any other collection 
agent taking a negotiable paper for collection is under obli- 
gations to have it duly protested for non-payment, seems un- 
questionable. The agent has the possession of the paper ; 
generally the owners are at a distance; the notary will pre- 


sent and protest only such papers as are presented to him, and 
if the duty is not on theagent to see to it, there is, ordinarily, 
nobody in a situation to doit. And such is the current of 
authority. 

2d. This Court has decided, on this very paper, that it is 
a bill of exchange, and not a bank check ; that it was enti- 
tled to grace, and as it is payable at and by achartered bank, 
that protest and notice are necessary to bind the indorsers : 
Henderson vs. Pope, 39 Georgia, 361. I do not propose to 
go over the reasons for that decision ; there is no doubt but 
that authorities may be found, and some of them of high 
character, in which such a paper as this has been held to be 
a bank check. One of the strongest of these cases is a de- 
cision by a no less able Judge than Judge Story. | But the 
current of the decisions appears to be that if the element of 
credit enters into the paper it is not a bank check, and that 
the mere making of the paper payable at a future day, being 
of itself an element of credit, makes it a bill of exchange, 
and not a bank check./}A check is an order to the bank to 
pay the money of the drawer to the payee—it is an appro- 


-. 
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priation of money—cash. A bill of exchange is a matter of 
credit. It is drawn, looking to the future. The element of 
credit enters into it. This paper was not only payable at a 
future day, but it was avowedly not drawn upon the’drawei’s 
funds, and this the bank well knew, since its own books in- 
formed it that he had no funds there. Besides, this paper was 
indorsed, guaranteed by two indorsers other than the payee, 
and this appeared on the face of the paper. There was, 
therefore, none of the elements of a check in this paper, ex- 
cept that it was drawn upon a banker. Payable at a future 
time, not drawn upon any funds and guaranteed by two in- 
dorsers, it was a bill of exchange, issued and taken upon the 
credit of the drawer and indorsers, 

Assuming, therefore, that this is a bill of exchange, and 
that by the failure of the bank to have it duly presented on 
the third day of grace, and due notice to be given to the in- 
dorsers, they were discharged as we have decided in the case 
of Henderson vs, Pope, it follows that the holder has lost 
his right to go on the indorsers by the fault or negligence of 
the bank. Prima facie, the bank is liable for negligence 
just as other agents are. But it is said that agents of all 
kinds, except carriers and innkeepers, are only liable to ordi- 
nary diligence, and this is true. A lawyer, doctor, or me- 
chanie, indeed, any agent is not bound at all events. Ordi- 
nary skill will excuse a mishap, even of a doctor or lawyer, 
and it is said that this being a doubtful matter, the bank 
having acted'in good faith, is not liable, because it mistook 
the law. A case very much in point is cited, and cases lay- 
ing down this general doctrine of the degree of diligence, 
required of agents undertaking to transact business, are nu- 
merous. For myself, I should have great doubt as to the 
liability of the bank, except for one thing. Whether this 
was a bank check or a bill of exchange may have been a 
doubtful matter—one upon which even lawyers, nay, Judges 
of great eminence, may differ. But the bank was distinctly 
informed by Mr. Pope, the indorser, that it was entitled to 
days of grace. In other words, that it was considered by 
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him as a bill; as to him this would have clearly been a waiver 
of presentment on the first day of the three. A presentment 
and notice on the third day would’ have bound him in any 
event. This notice of Pope to the bank should have put the 
bank officers upon their guard. It was easy to have pre- 
sented it on both days, and given notice of the non-payment 
on both days. Admitting that it was doubtful whether it 
was entitled to days of grace or not, attention was called to 
the fact by Pope’s notice. It was an easy thing, and one 
that would occur to any prudent man to present it on both 
days. The bank was not obliged to decide the doubt. It 
might well have managed so as to save the plaintiff’s right 
against the indorser’s, in either event. Pope notified the 
bank of his claim that it was a bill. Was it not ordinary 
prudence to so act as to bind Pope, even if it was a bill? If 
there was but one way open, and the right way doubtful, or- 
dinary skill, in determining the right way, may be all that 
is required. But here there were two ways open. One of 
them was sure. It was easy to take both. Notice was given 
that, the way proposed was wrong. In my judgment, or- 
dinary prudence required both to be taken, and for that 
reason I think the bank liable. . 

3d. Prima facie, notes over due are not negotiated ; they 
are dishonored—suspicious. Prima facie, every man who has 
the possession of a negotiable paper took it before due. Hen- 
derson has this paper now; the presumption is he had it be- 
fore and at its maturity. And we think this is as well true 
in a suit of this kind as in a suit on the note. It was not 
necessary, therefore, for Henderson to prove that he was the 
holder of the paper at maturity. / 

Judgment affirmed. 


WARNER, Chief Justice, concurring. 
The plaintiff brought his action against the defendant to 


recover damages for carelessly and negligently performing 
its duty in relation to the collection of a certain bill of ex- 
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change, placed in its hands for that purpose, of which the 
following is a copy: 
* ATLANTA, GEORGIA, August 4th, 1866. 

“ Georgia National Bank of Atlanta, Georgia, ninety days 
after date, pay to F. R. Bell or order $1,000. 

(Signed) “MASSEY & HERTY.” 
Indorsed, “F. R. Bet, Joun D. Pore.” 

The plaintiff alleges that the defendant protested the bill and 
gave notice to Pope, the indorser, (the only responsible party 
to the bill,) the day it became due, without allowing the 
three days of grace, as he should have done, whereby Pope, 
the indorser, was discharged and he lost his debt. When 
the case of Henderson vs. Pope was before this Court at a 
former term, (see 39 Georgia Reports, 361,) this Court held 
and decided that the above described paper was a bill of ex- 
change, and not being payable either at sight or on demand, 
was entitled to the three days of grace before being protested 
for non-payment, and that Pope, the indorser, was discharged. 
And the question now is, whether the defendant is liable, 
under the law, to the plaintiff for the loss which he has sus- 
tained in consequence of the negligent and unskillful manner 
in which it performed its duty in undertaking to collect the 
bill placed in its hands for that purpose. Contracts implied 
by reason and construction of law, arise upon the supposition 
that every one who undertakes any office, employment, trust 
or duty, contracts with those who employ or trust him to 
perform it with integrity, diligence and skill; and if, by his 
want of either of those qualities, any injury accrues to indi- 
viduals, they, therefore, have their remedy in damages by a 
special action on the case: 3 Blackstone’s Commentaries, 163. 
The defendant undertook to eollect the plaintiffs bill for the 
customary compensation, and was bound to exercise the nec- 
essary skill and diligence for the accomplishment of that 
object, to know when the bill became due, and in case of 
non-payment to have it protested, and due notice given to 
the parties thereto in the manner required by law; and if 
the defendant failed to do so, it is liable to the plaintiff for 
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the damages sustained in consequence of such failure and 
unskillful conduct. The defendant was bound to know, when 
it undertook the collection of the paper for the plaintiff, that 
it was a bill of exchange, that it became due on the last day 
of grace, the same not being due at sight or on demand, that 
in case of non-payment on the last day of grace, it should 
then be protested and notice given to the indorser in order 
to hold him liable for the payment of the bill. Ifthe de- 
fendant did not know these things, then it ought to have 
taken down its sign and quit the business of collecting com- 
mercial paper. The defendant, however, did seem to know 
that the bill should be protested for non-payment, and notice 
given to the indorser, and undertook to do it, but did it in 
such a negligent and unskillful manner that the indorser 
was discharged in consequence thereof, although the evidence 
in the record shows that the defendant was requested not to 
protest the bill for non-payment until the last day of grace. 

But it is said that the defendant did not know that days 
of grace were allowed on this bill of exchange. Well, all I 
have to say in regard to that is, that such has been the law, 
at least, ever since Blackstone wrote his commentaries on the 
common law, and has been so recognized by the commercial 
world ever since that time, and long before. It is also said 
that the defendant did not know that the bill of exchange 
was entitled to the three days of grace because it was drawn 
upon and payable at a chartered bank. A chartered bank is 
an artificial person, and a bill of exchange may as well be 
drawn upon and made payable to an artificial person as to a 
natural person, the three days of grace are allowed as well 
on bills drawn upon and payable to artificial persons as to 
natural persons; there is no distinction as to the time when 
a bill of exchange becomes due between one drawn upon and 
payable at a bank and one payable to a natural person; both 
become due on the last day of grace, unless, under our Code, 
the bill is payable at a bank on sight or on demand. Why 
should there ever have been any difference as to the allow- 
ance of days of grace between a bill drawn upon and paya- 
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ble toa chartered bank and one drawn upon and payable te 
a natural person? The truth is, the same principles of com- 
mercial law apply to both, so far as the allowance of days of 
grace are concerned, and did, when this bill of exchange was 
placed in the defendant’s hands for collection, except checks 
drawn on a bank payable at sight or on demand. 

To say that any doubt existed among lawyers or commer- 
cial bankers as to whether a bill, drawn upon and payable at 
a chartered bank ninety days after date, was not entitled to 
the three days of grace at the time the paper was placed in 
the defendant’s hands for collection, would be to impeach 
their knowledge of commercial law for the purpose of making 
out a plausible defense for the defendant in this ease, which 
the law does not uphold or sanction: Downer vs. The Madi- 
son County Bank, 6 Hill’s N. Y. Rep., 648. Having con- 
curred in the judgment of this Court, in Henderson vs. Pope, 
that the indorser was discharged for the want of a legal pro- 
protest and notice to him, I will not now stultify myself by 
holding that the defendant is not liable for its negligence and 
unskillful conduct in causing the plaintiff to lose his debt. 
In my judgment, there was no error in the charge of the 
Court to the jury, and the verdict was right, under the evi- 
dence in the case. 


MonTGoMERY, Judge, dissenting. 


In this case, I am constrained to dissent from my asso- 
ciates. The judgment, as it seems to me, assumes the very 
point in controversy. If the paper, drawn by Massey & 
Herty upon the plaintiff in error, is a bill of exchange, they 
are right and I am wrong. If a bill of exchange, it is enti- 
tled to grace; if a check, it is not. To say that no doubt 
exists among lawyers or commercial bankers upon this ques- 
tion is to ignore the discussions upon the subject which have 
taken place during the last forty years. The case of Downer 
vs. The Madison County Bank, 6 Hill, 648, relied on by the 
Chief Justice to sustain this, as it seems to me, somewhat 
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hasty assertion, does not touch the point. No question was 
raised there as to whether the note, which was left with the de- 
fendant for collection, was entitled to grace or not. Through 
negligence, proper notice was not given to an indorser, and 
the bank was held liable. Indeed, no contest seems to have 
arisen as to whether the bank was liable for the amount of 
the note or not, but whether it was liable to the plaintiff for 
his expenses incurred in a fruitless suit against the discharged 
indorser. The Court held the bank noé liable for such ex- 
penses. Is there, then, any doubt upon this question among 
Jawyers and commercial bankers? The opinion of the latter 
may be somewhat difficult to ascertain in this discussion ; that 
of the former is readily accessible. Indeed, the usage of 
bankers-—not their opinions—make the law. That usage 
becomes law when, in the opinion of lawyers, it is so uni- 
form as to raise a presumption that the contracts of parties 
are made in reference to it. 

It may be conceded that at one time the number of au- 
thorities was, with the majority of the Court, in holding a 
draft upon a bank payable at a future day, to be a bill of ex- 
change, and not a check. It is equally true that some of the 
Courts, which have so held, are now endeavoring to struggle 
back to the rule laid down by Judge Story, in the matter of 
Brown, 2 Story’s Reports, 502, which isa thoroughly considered 
opinion by that learned jurist, and while it is true he has no 
doubt upon the subject, yet he comes to directly the opposite 
conclusion from that arrived at by this Court in Henderson 
vs. Pope, 39 Georgia, 361. Chancellor Kent seems to coin- 
cide with Judge Story: 3 Kent’s C., 105. In Rhode Island 
the following order was held to be a check, and without right 
to days of grace: “Westminister Bank, ninety days after 
date, pay to the order of J. W. $450:” 5 R. I, 31. In Cal- 
ifornia and Louisiana it is held otherwise: Minturn vs. Fisher, 
4 Cal., 35; 14 Louisiana Ann., 457, Successor of Kercheval. 
In Ohio the rule as adopted by this Court in 39 Georgia was 
laid down broadly at first in Morrison vs. Bailey, 5 Ohio 
State, 16. In Andrew vs. Blackly, 11 Ohio State, 89, the 
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pressure of the wsage among bankers seemed to be too great 
for the Court, and it is there laid down that if a draft for 
money, otherwise in the usual form of a check, is payable on 
a future specified day, it is prima facie, but not necessarily a 
bill of exchange; and that when such instrument is drawn 
upon a bank or banker, and is designed by the parties as an 
absolute transfer and appropriation of an actually existing 
fund belonging to the drawer in the hands of the drawee, it 
is, nevertheless, a check, and not a bill of exchange, and not 
entitled to days of grace. It is submitted with deference, 
that this distinction is worse than the rule laid down in 5 
Ohio State, 16. If the latter decision is the law without 
qualification, aud without reference to usage among bankers, 
the bonu fide holder of such a paper knows at least what to 
do to charge indorsers when the bank fails to honor the draft. 
But under the qualification contained in 11 Ohio State, he 
must act at his peril, and his action will be valid or not, ac- 
cordingly as the evidence in a suit brought against an in- 
dorser may show the paper to be a bill of exchange or check. 
Possibly the report itself may suggest a solution of this diffi- 
culty. I have it not at hand, and am compelled to rely on 
the report I find of it in Hare & Wallace’s Notes to 1 Amer- 
ican Leading Cases, 5 Edition, 484. In Tennessee occurred 
the first case, within my knowledge, reported in this country, 
in which a bank check, payable at a future day, was held en- 
titled to days of grace: Brown vs. Lusk, 4 Yer., 210. This 
case was decided prior to Judge Story’s decision in the mat- 
ter of Brown, and was before him when he made that decis- 
ion, as we have seen he declined to follow it. How stands 
the question in Tennessee now? At the December Term, 
1871, of the Supreme Court of Tennessee, the following pa- 
per is held to be a bank check, and not a bill of exchange: 


“CLARKSVILLE, TENN., March 11th, 1865. 
“Ten days after sight, pay to the order of E. Withers, 
$2,000, in currency, value received, and charge same to ac- 
count. (Signed) “B. O. KESEE, 
** Per Gro. B, Faxon, Cashier. 
** To Sturgeon, Clements & Co., Louisville, Ky.’’ 
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McFarland, Judge, in delivering the opinion of the Court, 
said: “ Without entering fully into a discussion of the au- 
thorities, for they are numerous, it will be sufficient to say 
that the mere fact that the paper is drawn payable at a future 
day, or so many days after sight, does not necessarily estab- 
lish that it is nota check. There are other considerations affec- 
ting the question. If it is drawn upon a bank or bankers, 
and is designed by the parties as an absolute transfer and ap- 
propriation to the holder of so much of an actually existing 
fund belonging to the drawer, and in the hands of the 
drawee, it will in general be regarded as a check, and not a 
bill of exchange:” Herring et al., vs. Kesee, M. S., op. De- 
cember, 1871, reported in Southern Law Review, October, 
1872, p.613. This undoubtedly overrules Brown vs. Lusk 
but with the usual reluctance of Courts to say in totidem ver- 
bis, that they overrule a prior decision, Judge McFarland 
says, “in Brown vs. Lusk, the drawer had no funds in the 
bank upon which he drew, and this was probably the distin- 
guishing feature in that case.” The author of the article 
from which the foregoing is extracted, says: “The attempt 
of Judge Cowan in the well known case of Harker vs. An- 
derson, 21 Wendell, 272, to show that bank checks are bills 
of exchange, and nothing more, and hence in all things sub- 
ject to the same rules of law, received but little favor from 
the profession, and it is now well settled that these instru- 
ments constitute a class sui generis subject to rules different 
in many important regards, from those applicable to other 
classes of negotiable paper.” And yet this Court in Hen- 
derson vs. Pope, 39 Georgia, relies on this case as settling the 
question under discussion. I do not undertake to define 
what a bank check is; that, perhaps, were beyond my pow- 
ers. But I do say that an instrument, conceded to be a bank 
check in every essential particular, except that it is payable on 
a day subsequent to its date, is, nevertheless, still a bank 
check, and not a bill of exchange; and, therefore. is not en- 
titled to days of grace. The last decisions in Tennessee 
would seem to go the length of holding every draft upon a 
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bank or banker a check, and not a bill, unless the paper 
showed on its face that it was intended to be a bill of ex- 
change: See Herring e¢ al., vs. Kesee, supra, and Planter’s 
Bank vs. Kern, and same vs. Merritt, administrator, all de- 
cided December Term, 1871, quoted in the Review already 
referred to. 

The most recent decision in Pennsylvania goes quite as far 
as those of Tennessee. In Champion vs. Brown, recently 
decided by the Supreme Court of Pennsylvania, and which 
I find reported in the American Law Register for January, 
1873, page six, the precise point under discussion arose, and 
a check payable at a future day was held not entitled to grace, 
and properly protested on the day it appeared due by its face. 
I will remark here, in passing, in reply to the argument that 
section 2742 of our Code settles the law in Georgia to be, 
that all commercial paper, not payable on demand or at sight, 
is entitled to grace; that the same argument was urged in 
Champion vs. Brown, on the Pennsylvania Act of 1857, 
which reads as follows: “All drafts and bills of exchange 
drawn at sight shall be and become due and payable on pre- 
sentation, without grace, and shall and may, if dishonored, 
be protested on and immediately after such presentation.” 
The Court disregarded the argument. Compare the statute, 
as quoted, with the section of our Code referred to. They 
are substantially the same. 

In New York, the decisions have been very much fluctua- 
ted on this point. At first, Judge Story’s rule was adopted : 
‘6 Sandford, 326; 2 Duer, 584. Afterwards, these vases were 
overruled: Bowen vs. Newell, 4 Selden, 190. And again, 
with qualifications, in the same case: 3 Kernan, 290. The 
instrument in question in this case was drawn in New York 
upon a bank in Connecticut. The decision was based broadly 
upon the wording of the paper, which called for payment on 
a day certain after the date, and the Court held it to be a bill 
of exchange, but not entitled to grace, because, they say, that 
it appeared, from the findings of the lower Court, that the 
law in Connecticut gave no grace on paper of this descrip- 
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tion; that, therefore, of course there could be none, and that 
these findings of the lower Court were “upon evidence de- 
rived from the best sources, and of the most unquestionable 
character.” A late writer remarks upon this: “This ad- 
mirable evidence was simply evidence of usage. The Court 
seeks to insist that this rule is not at variance with the rule 
laid down by them, on the same point, in 4 Selden, 190. It 
is well for a Court to cling to its consistency, and we can par- 
don desperate efforts of technical ingenuity directed to that 
laudable end. But the naked statement in 3 Kernan, that 
they are not contradicting the doctrines in 4 Selden, our in- 
telligence forbids us to credit. However, the 3 Kernan rule 
is both the best in sense and latest in time, and may be re- 
garded as conclusive of the views of the New York judi- 
ciary :” Morse on Banks and Banking, 247. If this be so, 
then we have gotten back to the law as laid down by Judge 
Story. 

You may call a draft like the one before us a bill of ex- 
change, if you please; the substantive question is, is such a 
draft entitled to days of grace? And if evidence of usage 
is to be received, I apprehend the question is settled. What 
bank ever has claimed days of grace on such paper? What 
bank would dare to claim them? What would its business 
be worth in a commercial community an hour after such a 
claim was known to have been made? Suppose a merchant 
in Atlanta, who bought goods in New York at ninety days, 
gives his note for them, and, a few days before it falls due, 
desires to return to New York to make new purchases. His 
books tell him his note will become due three days after he 
leaves. He draws upon his banker and makes his check pay- 
able on the day his note falls due, and leaves for New York 
in perfect confidence that the note will be met at maturity. 
His house is notified that the note is deposited in one of the 
Atlanta banks for collection, his clerk presents the check left 
to meet it at his bankers; the reply is, ‘ Yes, there are funds 
here to meet it, but the paper presented is not a check, it is 
a bill of exchange, payable at a day subsequent to its date; 
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we claim three days of grace on it.” The note goes to pro- 
test, and the merchant, by this time in New York, is aston- 
ished to find in the hands of the payee a telegram announc- 
ing the protest, and that his credit is shaken. Again, a 
gentleman, whose insurance policy is nearly run out, desires 
to leave the city, and to be absent for some length of time. 
He leaves a check at his insurance office for the next year’s 
premium, payable on the day the policy expires; it is pre- 
sented, days of grace claimed, a failure to insure the conse- 
quence, where the premium is strictly required in advance, 
and his goods or house burned during the three days of grace. 
The practical reply to all this is, that no bank will be so 
short-sighted as to avail itself of the privilege extended to it 
by the Courts. But that does not meet the difficulty when 
it becomes necessary to charge an indorser. The illustrations 
are given to show that the uniform usage must be, (as, in fact, 
it is,) with all banks, to pay such checks on the day they fall 
due, without grace, if presented. If such be the usage of 
the banks, what is the contract of the indorser? Let it be 
borne in mind that checks upon banks, payable at a future_ 
day, are a comparatively recent innovation upon commercial 
usage. “A great portion of the mercantile law of this coun- 
try, as well as of England, has been derived from mercantile 
usages, which have from time to time incorporated themselves 
with, and finally become settled rules of the common or un- 
written laws of both countries :” Opinion of Chancellor Wal- 
worth, in Allen vs. Merchants’ Bank of N. Y., 22 Wendell, 
222. 

“The law merchant was not made. It grew. Time and 
experience, if slower, are wiser law makers than legislative 
bodies. Customs have sprung from the necessities and the 
convenience of business, and prevailed, in duration and ex- 
tent, until they acquired the force of law. This mass of our 
jurisprudence has grown, and will continue to grow, by suc- 
cessive accretions :” Judge Swayne, in Merchants’ Bank vs. 
State Bank, 10 Wallace, 647. In that case, one of the ques- 
tions raised was, were the drafts sued on checks or bills of 
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exchange? They were in the ordinary form of checks, but 
certified by the cashier of the State Bank as “‘ good.” A two 
cent stamp only was on each check. It was contended that 
the certificate of the cashier was equivalent to an acceptance ; 
that, therefore, the papers were bills of exchange and were 
not properly stamped. The Court held the drafts to be 
checks. In the course of his remarks, Judge Swayne takes 
occasion to point out the difference between bills of exchange 
and bank checks. He says, “ Bank checks are not inland 
bills of exchange, but have many of the properties of such 
commercial paper, and many of the rules of the law merchant 
are alike applicable to both. Each is for a specific sum, pay- 
able in money. In both cases there is a drawer, a drawee 
and a payee. Without acceptance, no action can be main- 
tained by the helder upon either against the drawee. The 
chief points of difference are, that a check is always drawn 
on a bank or banker. No days of grace are allowed. The 
drawer is not discharged by the laches of the holder in pre- 
sentment for payment, unless he can show that he has sus- 
tained some injury by the default. It is not due until pay- 
ment is demanded, and the statute of limitations runs only 
from that time. It is, by its face, the appropriation of so 
much money of the drawer, in the hands of the drawee, to 
the payment of an admitted liability of the drawer. It is 
not necessary that the drawer of a bill should have funds in 
the hands of the drawee. A check, in such a case, would be a 
fraud.” Judge Swayne, in the foregoing quotation, has no- 
ticed every conceivable difference between a check and an 
inland bill of exchange, save the one now under discussion, 
if it exists. He nowhere says that a check is never made 
payable at a future day. If, in his opinion, such a distine- 
tion existed, he would probably have said so. 

In further illustration of the practical inconvenience of 
holding a commercial community to a technical rule of Jaw 
never intended to apply to a paper like the one under con- 
sideration, suppose a check of this character drawn on a 
bank solvent on the day the check, according to its face, is 
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payable. The holder knows the usage of the bank to pay 
such checks without grace, and yet neglects to present it on 
the day named for payment in the check. Within the three 
succeeding days the bank fails. Can he hold the drawer 
liable by going through the form of presenting it at the bank 
for payment on the third day after the day on which he 
might, with proper diligence, have obtained his money ? 

If Chancellor Walworth and Judge Swayne are correct 
(as undoubtedly they are) in saying the law merchant grew 
and will continue to grow, it is hardly safe to rely entirely 
on what was considered to be the law in questions of this 
character when “ Blackstone wrote his commentaries on the 
common law.” Perhaps a too strict reliance on what was 
then considered to be the law merchant, without taking 
the trouble to investigate its subsequent growth as found in 
the later decisions and in the ever-varying usage among mer- 
chants—its very soul and spirit—may have led some of our 
Judges into the error of holding obsolete ideas as living law. 
Certain it is, in this country, that the Courts of New York, 
the commercial centre of the country, are now disposed, as 
already shown, to let in evidence of local usage to show that 
a check payable at a future day is not entitled to grace. 
This, it is respectfully submitted, abandons the whole con- 
troversy. If local usage will make the law for a particular 
case, universal usage should make that law general. And 
whenever the Courts will permit evidence of usage on the 
part of the banks in paying these checks, I hazzard nothing 
in saying it will be found to be universally true that the 
banks pay these without demanding days of grace. And if 
this is so, it answers the question as to what the contract of 
the indorser is. It can be nothing else than an engagement 
to pay the check if the bank fails to do so according to the 
agreement of the drawer, to-wit: on the day it falls due, 
without grace. 

That evidence of usage of the bank is admissible to bind 
the parties even though they were ignorant of the usage, 
and that usage varied the law so far as to admit of protest 
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on the fourth instead of the third day after a note is, by its 
face, payable: See Bank of Washington vs. Triplett, 1 Pe- 
ters, 32-3; Mills vs. Bank of the United States, 11 Wheaton, 
430; Benner vs. The Bank of Columbia, 9 Wheaton, 582. 
In 11 Wheaton, the Court say: “ When a note is made pay- 
able or negotiable at a bank, whose invariable usage it is to 
demand payment, and give notice on the fourth day of grace, 
the parties are bound by that usage, whether they have a 
personal knowledge of it or not.” If usage can add one to 
the number of days of grace, why may it not strike three 
off? “In the case of such a note,” say the Court again, 
“the parties are presumed, by implication, to agree to be 
governed by the usage of the bank at which they have 
chosen to make the security itself negotiable.” In case ofa 
check payable at a future day, the parties are presumed, by 
implication, to agree to be governed by the usage of the bank 
at which they have chosen to make the security itself paya- 
ble. The analogy, in principle, seems to me to be so close 
as to amount to identity. 

Our own Code, sections 3751-3752, provides that “ the 
surrounding circumstances are always proper subjects of 
proof to aid in the construction of contracts.” 

“Tn like manner evidence of known and established usage 
is admissible for the same purpose as well as to annex inci- 
dents.” If to annex incidents, why not to show that they 
do not attach ? 

Mr. Morse, in his treatise, already referred to, page 379, 
again says: ‘ The latest authority in New York is the de- 
cision in the case of Bowen vs. Newell, as last rendered and 
revised, published in 3 Kern.,290. Here the Court say that 
the lower Court have found that the law in Connecticut, 
where the paper was payable, gives no days of grace upon it; 
that this finding of the law was upon evidence derived from 
the best sources and of the most unquestionable character.” 
By turning to the report of the cause in the lower Court, (2 
Duer, 584,) we find that this so emphatically excellent evi- 


dence, which was allowed so thoroughly to settle the law, 
Vow. xiv1 Oo. 
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was simply evidence of the usage of banks and of persons 
dealing with banks in Connecticut. The Court escape the 
trouble of reconciling this view with their former contrary 
one, by the arbitrary assertion that in 4 Selden they only 
held that, by the law merchant, the instrument was not (was ?) 
entitled to grace. This assertion will satisfy nobody, for it 
is not true. But its degree of accuracy isa matter of little 
moment, since the last ruling in 3 Kernan is too clear and 
positive to leave any doubt as to the law in New York State. 

“The doubt is simply whether or not the allowance or 
disallowance of grace upon a certain anomalous discription 
of paper is a proper subject of usage. Why it should not be 
80, it is difficult tosay. It is clear that such paper, whether 
it be called a check or a bill of exchange, is a materially 
modified form of either. It is in fact an independent species 
of paper. When, therefore, it is considered that the entire 
principle which gives days of grace upon particular species 
of commercial paper was, in its origin, wholly a matter of 
usage among bankers, there seems no reason why the same 
usage, if actually shown to exist, should not be properly ex- 
tended to still another species of paper of comparatively mod- 
ern origin. 

“Tt is clear that the allowance of grace on business paper, 
is a proper subject of usage since it owes its very existence 
to usage.” 

Why were days of grace ever allowed on commercial pa- 
per? For no other reason than as an indulgence to give the 
drawee, who owed a debt to the drawer, time to call in his 
resources to meet the demand: Story on Promissory Notes, 
section 215-223. In the case of a check upon a bank, wheth- 
er papable on demand or at a future date, the case is differ- 
ent. It is simply a transfer of funds of the drawer on de- 
posit to the payee. In legal contemplation, and in fact, the 
funds are in the vaults of the bank to meet the check. Why, 
then should grace be allowed? Ceasing the reason, the law 
should cease. With regard tothe case of Harker vs. Ander- 
son, 21 Wendell, 372, relied on by Judge Warner in Hen- 
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derson vs. Pope, as sustaining the position that a check is a 
bill of exchange and therefore entitled to grace, in addition 
to what has already been said, I have two remarks to make, 
Ist. The only question then before the Court, and decided 
by it, (see the Chief Justice’s and Bronson, Justice’s, concur- 
rence, 389,) was, is a drawer of a check entitled to notice of 
non-payment? Decided that he was. 2d. The opinion of 
Cowan, Judge, that “a check is a bill of exchange” is not 
called for by the case, and is at variance with all recent au- 
thorities. See the opinion of Judge Swayne, quoted supra, 
which will be found to correspond with that of Chancellor 
Kent, Judge Story and others. 

I think I have said enough to show that it was at least a 
very doubtful question in Georgia before the case of Hender- 
son vs. Pope, whether a draft on a bank, payable at a future 
day, but in other respects drawn like an ordinary check, was 
entitled to days of grace or not. 

2. If the question was as doubtful, as I insist it was, then 
surely the bank which, in its character of collector, was a 
bailee for hire, and bound only to use ordinary diligence, 
should not be held responsible for the mistake made in the 
absence of any instructions from the holder ds to when it 
should be protested. That the only responsible indorser on 
the note told the bank officers that the paper was entitled to 
grace, can make no difference. Without for a moment inti- 
mating that in this case the indorser would do such a thing, 
still it was his interest to mislead them; a mistake enured to 
his benefit. Suppose he had advised them wrongly and 
they had acted on his advice, would such an excuse have 
been listened to? The dictates of ordinary prudence in such 
a case would teach them to beware of a gift-bearing Greek. 

The Mechanics’ Bank of Baltimore vs. Merchants’ Bank 
of Boston, 6 Metcalf’s Reports 13, was just such a case as 
the present. That was a suit against the defendant for not 
presenting for payment, and protesting for non-payment, a 
post note of a bank which had failed between the time of 
issuing the note and the time it fell due. In the margin of 
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the note was written “ Due July 12th, 1837, $1,000, interest 
$11,25 ; no interest payable after due;” there were several in- 
dorsers on the note. The note was presented and protested 
on July 12th, instead of July 15th. The evidence showed 
that the banks never claimed grace on post notes. The 
Court held that the indorsers were discharged by reason of a 
positive statute of Massachusetts giving days of grace “on all 
promissory negotiable notes, orders and drafts, payable at a 
future day certain,” but they held that the defendant was 
not liable because the question was so doubtful a one, which 
excused them for looking rather to the usage than to the 
statute controlling the question. At least as grave a doubt 
existed in Georgia before the case of Henderson vs. Pope. 
Hence my dissent. 


JoHN C. VARNER, plaintiff in error, vs. James S. Boynton 
et al., defendants in error. 


1. Where, in a marriage settlement, certain property was settled upon the 
wife for life, remainder to the husband for life, remainder to the heirs 
general of the husband: 

Held, That the husband took a vested remainder in fee. 

2. That where the husband, with the consent of his wife, invested a por- 
tion of the estate so conveyed in real estate, taking from the vendor a 
bond for titles, his heirs-at-law have no right to foilow the proceeds to 
the injury of the vendor, a portion of whose debt is still unpaid. 

8. Where the husband has diverted a portion of the income of the trust 
estate, and invested the same, without the consent of the wife, in real 
estate, and subsequently, with her consent, invested a portion of the 
corpus of the estate, in the same real estate, the heirs-at-law of the 
husband have no right in the remainder of the corpus, as against the 
right of the wife to be reimbursed for so much of the increase as was 
so diverted and invested. 


Marriage settlement. Separate estate. Remainder. Before 


Judge GREEN. Butts county. At Chambers, February 
16th, 1872. 


John ©. Varner filed his bill, containing, substantially, the 
following allegations, to-wit: That Cynthia H. Varner, prior 
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to her marriage with Edward Varner, was the widow of John 
Byram, and as such was possessed, in her own right, of prop- 
erty amounting to $15,000, or other large sum; that said 
widow, in the year 1823, married Edward Varner, having 
previous to the performance of the marriage ceremony, en- 
tered into a contract with her said intended husband, by 
which it was agreed that all the property of the said Cynthia 
H. should remain and be her separate estate for and during 
her natural life, but after her death to go to the said Edward 
Varner, for his lifetime, and after his death, to the said Ed- 
ward’s heirs generally; that one Jackson Fitzpatrick was 
appointed trustee for said property and took charge of the 
same, permitting the parties aforesaid to remain in the pos- 
session, use and enjoyment of said trust estate; that, in the 
year 1849, three children of said marriage had arrived at the 
age of twenty-one years, to-wit: Jefferson M., Andrew J. 
and Clinton L. Varner; that complainant, also a child ot 
said marriage, was a minor; that complainant’s three brothers, 
in the year last aforesaid, purchased of one Henry Dillon, 
since deceased, a certain lot of land in said county of Butts, 
within the Indian Spring Reserve, with valuable improve- 
ments thereon, upon the following terms, to-wit: $3,000, to 
be paid January Ist, 1850; two notes for $2,000 each, the 
first due December 25th, 1850, and the second, December 
25th, 1851; that Edward Varner became security for the 
payment of said sums, as per contract; that said Edward, 
without the knowledge or consent of said Cynthia H. Varner, 
made the first payment of $3,000 out of the funds of the 
aforesaid trust estate; that it was contracted between the said 
Dillon and Andrew J., Jefferson M. and Clinton L. Varner 
that if the last payments due upon said purchase were not 
promptly met, said Dillon was to retain all previous pay- 
ments as rent, and also the right to re-enter; that Cynthia 
H., discovering how much of her trust estate was vested in 
said property, deemed it advisable to prevent a forfeiture of 
the payments already made, by meeting the last notes as they 
became due out of the same fund ; that in this way $5,500 of 
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the separate trust estate of Cynthia H. was invested in said 
property ; that said Cynthia H. and her said sons, the pur- 
chasers of said property, entered into an agreement by which 
it was contracted that said purchase, to the extent of the in- 
vestment of the said Cynthia H., should be her separate 
property, subject to the limitations and remainders mentioned 
in said marriage contract; that said Edward, Andrew J., 
Clinton L. and Jefferson M. Varner became insolvent, and 
judgments to a large amount were recovered against them ; 
that said Cynthia H., by her next friend, her said trustee 
having died, filed her bill to March Term, 1859, of Butts 
Superior Court, asking that said property, to the extent of 
her investment in the same of her separate estate, might be 
decreed to be her separate trust property, and that the judg- 
ments aforesaid might be perpetually enjoined from selling 
the same; that, at the September Term, 1871, of said Court, 
it was decreed that all payments which had been made upon 
said property, amounting to $7,000, had been out of the sep- 
arate property of the said Cynthia H., and that said property 
be vested in her; that James S. Boynton, as administrator of 
said Henry Dillon, filed his bill to the September Term, 1870, 
of Butts Superior Court, against said Cynthia H. and Jose- 
phine Varner, as administratrix of Andrew J. Varner and 
Jefferson M. Varner, (both of whom had previously died,) to 
enforcea vendor’s lien in favor of the estate of said Henry Dillon 
for the unpaid purchase money on said real estate before de- 
scribed; that, at the September Term, 1871, of said Court, 
James S. Boynton, administrator, obtained a decree for $2,000, 
as the balance of the purchase money due to the following effect ; 
that said lots are bound to pay said sum of money before any 
other lien or debt, that all the balance of said purchase money 
had been paid with funds belonging to the separate estate of said 
Cynthia H., that said lots and improvements be sold at pub- 
lic outery, on the premises, at Indian Springs, by Robert P. 
Trippe, Esq., and James 8. Boynton, as commissioners. That 
said Cynthia H. has attained to the age of seventy-five years, 
and is too old and too feeble to attend to any kind of busi- 
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ness ; that her daughter, Josephine Varner, a woman of more 
than ordinary intellect, will and energy, has obtained abso- 
lute control and dominion over her, in all respects, and by 
whose influence and direction the said decree iu favor of the 
said James S. Boynton, administrator, was consented to on 
the part of the said Cynthia H., there being, at that time, no 
such amount due as $2,000 to the estate of said Dillon ; that 
complainant as one of the heirs-at-law of Edward Varner, 
deceased, and as a remainderman, is interested in the trust 
property so sought to be sold, and in which it has been de- 
creed and found that the trust estate of said Cynthia H. is 
interested to the amount of $7,000, and, though complainant 
was a resident of said county of Butts, he had no knowledge 
of said decree, nor was he made a party defendant to said 
suit; that said Josephine Varner, having complete control of 
her said mother, is colluding with said Boynton, as adminis- 
trator, as aforesaid, to secure to herself all of the aforesaid 
property, to the exclusion of the other remaindermen ; that 
said Josephine has publicly boasted that such was her inten- 
tion ; that the investment of the trust property of said Cyn- 
thia H. should first have been decreed to be refunded to her, 
or to a trustee appointed by the Court, before the said claim 
of the said estate of Dillon should have been allowed; that 
Dillon, when in life, and his executor, after his decease, re- 
ceived the payments upon said property aforesaid, with a full 
knowledge that the same came from the separate estate of 
said Cynthia H.: prayer, that a trustee or receiver may be 
appointed for said property to litigate and defend, not only 
the rights of the said Cynthia H., but also more espeeially of 
your orator and the other remaindermen ; that the same may 
be preserved and protected for the support and maintenance 
of the said Cynthia H., during her life, and the interest of 
complainant, as a remainderman, after her death; that the 
decree in favor of James S. Boynton, administrator, be va- 
cated; that a trustee be appointed to represent said separate 
estate; that in case said property should be sold under said 
decree, that the proceeds thereof may be impounded, subject 
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to the further order and decree of the Court; that the afore- 
said sale be enjoined until the further order of the Court ; 
complainant waives discovery. 

The bill was presented to Judge Greene who issued a rule 
nist requiring defendant to show cause why an injunction 
should not issue in accordance with the prayer of the bill. 

Upon the hearing the affidavit of James S. Boynton, ad- 

ministrator as aforesaid, was read, to the effect, that after al- 
lowing all credits there was still due on the execution in 
favor of Dillon’s estate against J. M. Varner, A. J. Varner, 
and Clinton L. Varner, makers, and Edward Varner, secu- 
rity, the sum of $4,500; that the decree was taken for 
‘$2,000 only, by way of compromise, and at the earnest so- 
licitation of counsel for defendant, thus knocking off $2,500 ; 
that the property will not sell for more than from $3,500 to 
$4,000. 

The injunction was refused, and plaintiff in error excepted, 
and assigns said ruling as error. 


Speer & STewarT; PeepLes & Howe t, for plaintiff 
in error. 


JAMES 8. Boynton; R. P. TRIPPE, represented by JoHN 
J. Fioyp, for defendants. 


McCay, Judge. 


The language in which this deed undertakes to pass a re- 
mainder over, after the death of the husband, is so exactly 
within the rule in Shelley’s case, that it presents no difficulty. 
That rule, in substance, is simply this: that whenever there 
is an estate for life and remainder over, to the heirs of the 
first taker, the estate is absolute in the first taker, since an 
estate to a man for life and then to his heirs, is the largest 
estate one can have in land. The use of the word heirs gen- 
eral can make no difference. Ifthe word “general” has any 
meaning, it is only that no particular heirs are meant, and 
this would be the meaning if only the word heirs was used. 
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It follows, therefore, that at the death of the wife, the hus- 
band took a fee in this property. His heirs had no interest 
in it, except as his legal heirs; they took nothing under the 
deed, more than that interest which every man’s heirs have 
in the property he has an absolute title to, to-wit: the right 
to inherit if he dies intestate. This right, however, is a mere 
expectancy since no man has heirs whilst he lives. What- 
ever disposition, therefore, this husband made of this prop- 
erty was a disposition he had a right to make, so far as his 
heirs are concerned. During the life of the wife, his power 
over the property was limited by her rights, but at her death, 
under the deed, his dominion over it was absolute. During 
the life of the wife her assent to any act of his would bind 
her, even as to her life estate; and though any act of his 
during her life would not bind her, unless she assented to it, 
yet, such an act, though illegal as to her, would bind these 
plaintiffs. They can only stand in the shoes of their father. 
They are not the heirs of their mother. At her death her 
husband inherited her rights, and if they ever came to these 
plaintiffs they came through their father to them. They 
have no rights in this property, except as the heirs-at-law of 
their father. If he committed any wrong to the mother’s 
rights, at her death he fell heir to any cause of action she had 
for that wrong. If there was a cause of action against him he 
fell heir to that, and, as a matter of course, it ceased on his 
accession to the right. For it is a rule, as well as law, as of 
common sense, that a man cannot have a right of action 
against himself. The question here, then, is simply this: did 
the husband misappropriate any of this trust estate during 
the life of his wife? If he did, as he was himself the sole 
remainderman, he had a right to dispose of it as he pleased. 
So far as the remainder is concerned, and so far as the life- 
interest of the wife is concerned, at her death, her rights, 
whatever they were, fell to him. These plaintiffs have no 
rights here, except as heirs-at-law of the father. Did he, in 
his life time, wrong his wife—that is, for her to complain of? 
His heirs can only stand in his shoes, Had he, during his 
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life, complained as remainderman, the reply would have been 
conclusive, you are complaining of your own act. His heirs 
must stand in his place; they are his privies. Any reply 
good as to him is good as to them. 

Judgment affirmed. 


WiuraM T. Dennis et al., caveators, plaintiffs in error, vs. 
WituiaAM J. WEEKES, propeunder, defendant in error. 


1. On the investigation of an issue of devisavit vel non, where one of the 
grounds of the caveat is, that the executor did, by fraud and deceit, 
and fraudulent and false representations, procure the testator to make 
the will, the admission of the executor, who takes an interest under 
the will, made after qualification, in reference to the conduct or acts 

i : of the executor himself, as to a matter relevant to the issue, (and his 

F statement that he had procured the testator to make the will for cer- 
tain purposes is such) should have been admitted as evidence in chief. 
The fact that such evidence was admitted in rebuttal to impeach the 
executor, who testified as a witness in favor of the will, is not the full 
measure of the rights of the caveators, and they are entitled toa new 
trial on account of the rejection of this testimony as evidence in chief. 

2. Where one of the grounds of caveat is undue influence exercised by 
the executor of the testator, in procuring him to make the will, evidence 
showing that the executor, as agent of the testator in 1863 or 1864, 
applied to the Confederate conscripting officer to have a white man ex- 
empted from military service for the purpose of overseeing the planta- 
tion of the testator, on the ground that the latter was so unsound in 
mind as to be incapable of attending to his own business, is admissi- 
ble as evidence in chief for what weight the jury may give to it, to show 
the executor’s knowledge of the state of the testator’s mind, where 
the evidence, with the exception of that of the executor himself shows 
that the executor exerted his influence over the testator (which was 
proved to be very great) to have the will made, and all the witnesses 
testify that the testator had been a man of very weak, if not entirely 
unsound mind for fifteen years before his death, which occurred in 
1869. 

8. Evidence which ought properly to have been offered in chief, but which 
was then omitted through inadvertance, if offered with the rebutting 
evidence, should be admitted if otherwise unobjectionable. 

4, The paper in the handwriting of the executor, made in 1867, showing 
the amount of property in his hands as agent of the testator, was 
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proper evidence in chief, as tending to show the amount of interest 
taken by the executor under the clause of the will which relieved him 
from the payment of any balance that might be found due by him to 
the testator, other than that with which he is charged in the will, and 
should have been admitted with the rebutting evidence, where it was 
inadvertently omitted to be given in, in chief. 


Caveat to will. Admission of executor. Undue influ- 
ence. False representations. Evidence. Impeachment of 
witness. Before Judge Jounson. ‘Talbot Superior Court. 
March Term, 1872. 


William T. Dennis e al., heirs-at-law of William Stall- 
ings, deceased, filed a caveat to the paper propounded as the 
will of said Stallings upon the following grounds, to-wit: 

Ist. That the paper propounded for probate by William 
J. Weekes as the last will of said William Stallings, is not 
the will of the said William Stallings, becansé when said 
Stallings signed said paper he was incompetent, from in- 
sanity and mental imbecility, to make a will. 

2d. That he did not make said paper as his last will freely 
and voluntarily, but made the same in consequence of the 
undue influence and constraint which the said Weekes then 
exercised over him. 

3d. That the said Weekes did, by fraud and deceit, and 
fraudulent and false representations, procure the said Stall- 
ings to make said will. 

4th. That the said Weekes used fraudulent practices upon 
the fears, affections and sympathies of the said Stallings, and 
thereby procured him to sign said paper as his will. 

The paper propounded as said will was as follows : 


“STATE OF GEORGIA—Ta.zsor County: 
“ In the name of God, Amen, 

“T, William Stallings, of the county and State aforesaid, 
being of sound and disposing mind aud memory, but being 
somewhat advanced in age, deem it right and proper to 
make, ordain, publish and declare my last will and testa- 
ment, and after having had the same under contemplation 
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for several days, do hereby ordain, publish and declare this 
instrument of writing to be my last will and testament, 
hereby revoking and annulling all former wills or codicils 
heretofore made by me. 

“Item Ist. I desire a decent burial, suitable to my cir- 
cumstances and condition in life, 

“Ttem 2d. At present I am owing but little, but should 
there be any debts due by me at the time of my death I di- 
rect that they be promptly paid. 

“Ttem 3d. As my son-in-law, William J. Weekes, has 
had control of my papers and money, and as we have this day 
settled, and in which settlement he has exhibited and shown 
a list of paper amounting to $30,430 65, to which he has 
accounted for cotton and money to the amount of $7,995 40, 
making in the aggregate, now in his hands in paper and 
money, the *sum of $38,426 05. Should there have been 
anything omitted in our settlement, I do hereby relieve him 
from the payment of the same, and do give the same to him. 

“Ttem 4th. The above amount being so in the hands of 
William J. Weekes, and mostly in paper, it is my will and 
desire, and I do hereby give and bequeath unto my daughter, 
Virginia A. Stallings, on the terms and conditions hereinafter 
specified, one-half the same. Also, one-half all my other 
property, real and personal, of every kind and description ; 
all of which is to go into the hands of William J. Weekes, 
as trustee of my said daughter, for her sole and separate use, 
and not to be subject to the debts of any husband she may 
hereafter marry. Should she die without having or bearing 
any living child or children, then the said property so given 
my daughter Virginia A., is to become the property of my 
grandchildren, Julia J. Weekes, Mary Ann Weekes, and 
James H. Weekes, children of my daughter, Martha Weekes, 
deceased, said property not to be liable to the control of the 
husband of said Virginia. 

“Ttem 5th. All the remaining portion of my estate being 
one-half of said effects, so in the hands of William J. Weekes, 
one-half of all my estate, real and personal, of every kind 
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and description, I give and bequeath unto my grandchildren, 
Julia J. Weekes, Mary Ann Weekes and James H. Weekes— 
the same to be equally divided between them; and I do 
hereby appoint said William J. Weekes guardian, to receive 
and control the property given to my said grandchildren. 

“Lastly. I nominate and appoint as my executor, William 
J. Weekes, to execute this my will. 

“In testimony whereof I have hereunto set my hand and 
seal, and have fully executed this my will. 

(Signed) 
“WILLIAM STALLINGS, [sEAt.] 


“Signed, sealed, published and declared by William Stall- 
ings, as his last will and testament, in the presence of us, who 
have each subscribed the same at the request, and in the 
presence of the testator and of each other, this 10th May, 
1867. “ JosEPH Pou, 

(Signed) “T. H. Persons, 
“Marion BETHUNE.” 


The issue upon the caveat came on for trial in the Supe- 
rior Court upon appeal from the Court of Ordinary, and re- 
sulted in a verdict establishing said paper as the last will and 
testament of William Stallings, deceased. 

Caveators moved for a new trial upon the following grounds, 
to-wit: 

Ist. Because the Court erred in excluding the paper pur- 
porting to be a schedule of the solvent promissory notes 
of said William Stallings, in the hands of said William 
J. Weekes, as his agent, principal and interest being inclu- 
ded to May Ist, 1857, said paper being offered in evidence 
by said caveators as tending to show the fraud and inaccu- 
racy of the pretended settlement had between said Weekes, 
as agent, and said Stallings on the day of the execution 
and a short time before said pretended will was executed, and 
which is referred to in said pretended will. Caveators, before 
offering said paper in evidence, had proved by one William 
T. Dennis, that he found said schedule among the papers of 
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said William Stallings after his death, and that the paper 
was in the handwriting of said William J. Weekes. 
( 2d. Because the Court erred in refusing to allow caveators 
‘to prove that said William J. Weekes, shortly after thedeath 
of said William Stallings, and after said will had been pro- 
ven by said Weekes in common form, told William T. Den- 
nis, the witness, that he, said Weekes, had procured said 
Stallings to make and execute said will in order to prevent a 
bastard child of Nancy Stallings, an idiot daughter of said 
William Stallings, from inheriting any portion of the estate 
of said William Stallings, it having been proven that said 
Nancy Stallings had died in 1866, and before the execution 
of said will. 
3d. Because the Court erred in refusing to allow caveators 
to prove by the witness, Virginia Dennis, the admission of 
said William J. Weekes, executor, made after the death of 
said William Stallings, and after the probate of the will in 
common form, which admission was stated in the answer of 
said witness, as follows: ‘Mr. Weekes told me that he had 
my father to make a will, in order to protect his (my father’s) 
estate from a third party, viz.: the illegitimate child of Nancy 
Stallings; that Mr. Forbes asked him if my father had made 
a will; Mr. Weekes told him ‘No!’ Mr. Forbes said he ought 
to make a will in order to protect his estate from the illegit- 
imate child of Nancy Stallings. Mr. Weekes told me that 
he tried to get Mr. Forbes to go to my father and have him 
make a will; that Mr. Forbes refused to go, but said that 
he (Mr. Weekes,) was the proper person to go, whereupon, 
he (Mr. Weekes,) went to my father and made him make the 
will, in order to prevent this child from having an interest 
in the estate. Mr. Weekes said that if the will was broken 
the child of Nancy Stallings would be sure to come in for a 
share of the estate.” This excluded testimony of William 
T. Dennis, and of Virginia Dennis, rejected as aforesaid, was 
afterwards, and in rebuttal of the evidence of said William 
J. Weekes, propounder, read to the jury by caveators to im- 
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peach the said William J. Weekes, the foundation to do so 
having been previously laid. 

4th. Because the Court erred in refusing to allow caveators 
to prove by Irban A. Leonard, a witness, “that he was the 
enrolling officer of the Government of the Confederate States 
in the years 1863 and 1864, for the county of Talbot, and 
that as such officer it was his duty to grant details of over- 
seers on plantations having twenty negro slaves working 
thereon, and when there was no white man residing thereon 
competent to manage the same; that said William J. Weekes, 
as the agent of said William Stallings at that time and for 
those years, made application to him as such officer for the 
detail of Clement C. Gholson to take charge of said planta- 
tion of William Stallings, for said years, on the ground 
that said Stallings was of unsound mind, and incapable by 
reason thereof, of managing said plantation and hands, which 
detail was granted by witness, on the grounds aforesaid ; that 
said grounds were sworn to by said Weekes at and before the 
granting of said detail.” It is admitted that afterwards and 
during said trial, and in rebuttal of the testimony of William 
J. Weekes, said testimony was admitted for the purpose of 
impeaching said William J. Weekes as a witness. 

5th. Because the Court erred in the following ruling; 
When said William J. Weekes was testifying for propounder 
on cross-examination, having been shown the said schedule of 
notes, swore that said paper was a return and schedule of 
promissory notes, made by him as agent of said William 
Stallings, in 1857; that the same was correct as therein stated, 
and after the propounder had closed, said caveators offered 
said paper as rebutting evidence, but the same was excluded 
on objection of propounder.” 

6th. Because the Court erred in the following ruling: 
Marion Bethune, who wrote the will and was a witness to 
it, testified for the propounder, that he, Weekes and Stal- 
lings, were together in the house of the latter; that Weekes 
had an account book which he said contained a statement of 
what he owed Stallings, and showed an account covering 








520 SUPREME COURT OF GEORGIA. 
Dennis e al. vs. Weekes. 


many pages of the book; that he, the witness, took from the 
book the added up aggregate of the notes of Stallings and of 
the pounds of cotton sold by Weekes for Stallings;” to which 
statement caveators objected, insisting that the books should 
be procured. The Court overruled the objection, and allowed 
the witness to testify that he had taken the amounts of the 
notes and of the pounds of cotton from said book, and had 
inserted them as thus taken in the will. 

7th. Because the Court erred in the following charge to the 
jury: that “if they believed that William Stallings would 
not have made the present will unless Weekes had represen- 
ted to him that if he did not make it the bastard child afore- 
said would inherit a share of his estate, then they must find 
the will to be void ;” caveators insisting that the charge ought 
to be, that “if the jury believed that Stallings would not 
have made any will unless such representations had been 
made to him by Weekes, then they must find the will to be 
void ;” which last charge the Court refused to give. 

8th. Because the Court erred in refusing to charge the fol- 
lowing request: that “if two witnesses swore one way and 
one witness swore the opposite way, the two were to be be- 
lieved before the one, if the witnesses were in other respects 
equal.” 

The motion for a new trial was overruled by the Court 
and plaintiffs in error excepted upon each of the grounds 
taken for a new trial, and assign error thereon. 


B. Hitt; Henry L. Bennine; Wituis & WIx11s, for 
plaintiffs in error, submitted the following brief: The say- 
ings of Weekes to Mr. and Mrs. Dennis were admissible as 
evidence for all purposes. 1st. They were made after his 
qualification as executor: Code, sec. 2402. 2d. They re- 
lated to his “conduct or acts” in “a matter relevant to the 
issue:” Code, sec. 2 402; 31 Ga. R., 683; Idem., 692. As 
evidence for all purposes, they would have been worth 
more than as mere impeaching testimony. The admission 
of the evidence for all purposes would have put the onus 
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of the attack on Weekes; its exclusion put the onus on 
Dennis and wife. It is harder to prove a negative than 
an affirmative. The presumption is, that every man is en- 
titled to credit: 19 Ga. R., 287. 3d. Leonard’s evidence of 
Weekes’ sayings ought to have been received. 1. Weekes 
was the agent of Stallings, and uttered them “in the busi- 
ness of his agency,” and testator ratified them by accepting 
Gholson as his overseer: Code, sec. 2173. 2. Though the 
sayings were uttered before Weekes’ qualification as executor, 
yet they related to “the conduct or acts” of Weekes himself 
as to testator’s sanity, and his influence over him—matters 
directly in issue: Code, sec. 2402. 4th. The schedule ought 
to have been admitted: 25 Ga. R., 577; Jdem., 711; 24 
Idem., 384; 20 Idem., 620; 18 Idem., 709; 30 Idem., 125; 
27 Idem., 100; 28 Idem., 73; 27 Idem., 475 ; 26 Idem., 617. 
The schedule was, in rebuttal, to impeach Weekes, who swore 
that “he never tried to influence Stallings ;” considered him 
“a man of extraordinarily strong ordinary mind.” 5th. 
That some of the contents (the amount) got before the jury 
made no difference as to the right-of having the whole paper 
admitted: 30 Ga. R., 494. 6th. The book from which 
Bethune took the amounts in the will should have been pro- 
duced: 32 Ga. R., 141. 7th. ‘The request, as to the credi- 
bility of witnesses, should have-been given in charge: 10 
Ga. R., 148. In equity, two witnesses overcome the answer 
of one defendant: Code, 3050. The canon and civil law, 
and law of the continent of Europe, require two witnesses: 
1 Greenleaf’s Evidence, sec. 260, note 2. This is an ecclesi- 
astical cause. 


™~ 


M. H. BLanprorpD; E. H. Worri11, for defendants, 


MonTGOMERY, Judge. 


The first question which I will consider in this case is, 
were the sayings of Weekes to Mr. and Mrs. Dennis prop- 
erly rejected as evidence in chief? Weekes was the pro- 


pounder of the will and a legatee under it, at least to the 
Vou. xivi. 34, 





522 SUPREME COURT OF GEORGIA. 


Dennis et al. vs. Weekes. 


extent of an aequigdne in full for debts he may have 
incurred to the testator during his long management of his 


property, which seems to have been continuous from 1854 to 
1869, in which last mentioned year the testator died. The 
facts of this case, so far as applicable to the admissibility of 
this evidence, are closely analogous to those in Morris and wife 
vs. Stokes, administrator, 21 Georgia, 552, where the same 
question arose, with the exception that the present case is 
stronger in favor of the admission of the evidence than that, 
in this: then the party charged with using undue influence, 
and whose declarations the caveators proposed to offer in evi- 
dence, was only a legatee, not the executor or propounder of 
the will, and indeed not even a party—except in so far as 
the propounder may have represented his interests. There, 
as here, the party admitted that he did procure the will to. 
be made, but it was for the purpose of preventing the inher- 
itance from taking a direction which it could not have taken, 
and which, in this case certainly Weekes must have known 
it could not take. The objection to the evidence in 21 Geor- 
gia seems to have been upon the ground that the legatee, 
whose sayings it was proposed to admit, was neither the 
propounder, nor even a party. Judge Lumpkin says, on 
page 569, “ we are called on, for the first time, to decide this 
question. It has become a settled rule of this Court that 
the admissions of the propounder of the will, who is also a 
legatee for a large amount, may be proven.” Here Weekes 
is propounder, party and legatee. | Whether he takes a large 
amount or not could be better known if his accounts had 
been before the Court. The presumption, however, is that 
he does, as he “ made him (the testator) make the will,” in 
the language of the witness, Mrs. Dennis, and however nec- 
essary it may have been, in his opinion, to have a will made 
for the purpose of disinheriting the bastard issue of a de- 
ceased idiot daughter of the testator, surely it was not neces- 
sary for that purpose to insert a clause exonerating himself 
from any liability he may have incurred in the management 
of the testator’s property. If he had felt conscious that he 
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had incurred no liability, the exonerating clause would hardly 
have been inserted. This, of course, assumes the testimony 
of Mr. and Mrs, Dennis is trug, to-wit: that Weekes made 
the testator make the will. “Che declarations of Weekes 
were excluded as general evidence on the ground (as we 
learn from the brief of counsel for plaintiff in error) that 
Weekes had no power to bind the legatees and, therefore, 
they were immaterial. But this very objection was made to 
just such evidence in a caveat toa will in Harvey et al. vs. 
Anderson, 12 Georgia, 69, and overruled. Judge WARNER, 
in delivering the opinion, says: “ Were the admissions of 
Anderson, who was the propounder of the paper offered for 
probate, the nominated executor therein, and a legatee under 
the same, competent evidence for the consideration of the 
jury at the trial? The general rule is, that the declarations 
of a party to the record, or of one identified in interest with 
him, are, as against such party, admissible in evidence, and 
this general rule, admitting the declarations of a party to 
the record in evidence, applies to all cases where the party 
has any interest in the suit, whether others are joint parties 
on the same side with him or not, and howsoever that. in- 
terest may appear, and whatever may be its relative amount. 

“ The argument against the admission of this testimony is, 
that it will have the effect to enable a party to the record, 
who has a small legacy under the will, by fraud and corrup- 
tion to make admissions which may destroy other legacies 
under it ten times greater than his own * * *, 

“ Although the other legatees, under the paper offered for 
probate, might have a larger interest under it than the pro- 
pounder of it, who is a party to the record, seeking to estab- 
lish it not only for his own benefit but for theirs also—still 
they are identified in interest with him, and the general ne ) 
of evidence is applicable to him and them.” ; 

But we think that section 2402 of the Code fairly covers 
the question under consideration and makes the testimony 
admissible. Here, then, is “an issue of devisavit vel non,” 
in which one of the grounds of caveat is, that the executor 
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did, by fraud and deceit, and fraudulent and false representa- 
tions, procure the testator to make the will—he is both lega- 
tee and executor. His admissions are made after qualifica- 
tion. They purport to show that he procured the will to be 
made by a false representation to the testator, to-wit: that if 
it was not made his bastard grandchild would inherit. 

The important part of the testimony of Mr. Dennis, 
which was excluded as evidence-in-chief, is as follows : 
** Weekes then said he went and told him (testator) he ought 
to make a will to protect his estate against this illegitimate 
child; and told him if he did not, the child would come in 
for a part of the estate; and that Stallings acted on his rep- 
resentations and made a will—that he, Weekes, suggested 
the writer and the witnesses.” This evidence certainly ful- 
fills the remaining requirement of the section—it is relevant 
to the issue—which is, did Weekes, by false representations, 
induce the testator to make the will? And I will state 
here, lest I forget it, the weight of the evidence shows that 
the testator was, at the time of making his will, and had 
been for some fifteen years or more prior to his death, of 
very weak mind, (indeed it is very doubtful whether he was 
sane,) and entirely under the influence of Weekes. Under 
such circumstances much less evidence will be sufficient to 
set aside a will on the ground of undue influence than if the 
testator were in full possession of all his faculties: 1 Jarman 
on Wills, 37 to 42. And hence the importance, in such 
cases, of submitting to the jury evidence like that under 
consideration. In this connection, it may be well to state 
that Weekes’ own testimony shows his was the dominant 
mind in the management of the business of Stallings—for 
when the latter drew a draft upon him for $3,000 in favor 
of his other son-in-law, he, Weekes, according to his own 
testimony, refused to pay it, and then persuaded Stallings to 
acquiesce in the refusal upon the ground that he was getting 
old and his children might desert him. 

We think the evidence was clearly competent. Does the 
admission of it, for the purpose of impeaching Weekes, give 
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the caveators the full measure of their rights? As impeach- 
ing testimony, it could legitimately have but a negative effect, 
so far as the issues made by the caveat are concerned. It 
simply tended to prevent Weekes’ evidence from proving the 
falsity of the charges made by the caveat, and the jury could 
only consider it for one purpose, to-wit: to ascertain whether 
Weekes was worthy of credit or not. The legitimate ob- 
ject of the proposed proof is to discredit the witness:” 2 
Brod. and Bing., 313. I have shown, I think, that, as evi- 
dence in chief, it was important as tending to establish, af- 
firmatively, the truth of one or more of the charges made by 
the caveat. 

2. We also think the evidence of the Confederate conscript- 
ing officer, Leonard, was improperly rejected as evidence in 
chief. The evidence admitted upon the point of the influ- 
ence of the executor in having the will made, (the depositions 
of Ellen Hill,) as well as the evidence on this point, which 
we hold was improperly rejected as evidence in chief, (the 
declarations of the executor to Mr. and Mrs. Dennis,) tends 
to show that the executor did exert influence to have the will 
made. And this is not contradicted by any one but himself; 
even one of the subscribing witnesses, who was drafisman of 
the will, states that “‘ Weekes seemed very anxious about it.” 
In view, then, of the evidence that was admitted, and of that 
which we hold ought to have been admitted, tending to show 
the influence of the executor in procuring the will to be made, 
we-think that evidence, showing a knowledge on the part of 
Weekes of the weak state of the testator’s mind, was legiti- 
mate for the consideration of the jury as evidence in chief, 
to have more or less weight, as they may or may not believe 
that weak state of mind to have continued up to the time of 
making the will. If, at that time, the testator was so un- 
sound in mind as to be incapable of attending to his own 
business, which the executor knew, and the latter exerted his 
influence over him, which was shown to be very great, to in- 
duce him to make a will very much in his (the executor’s) 
own favor, it would be difficult to see how the jury could re- 
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fuse to set the will aside, if they believed the witnesses who 
swore to such facts. The tendency of this evidence is to 
bring the case within the principle laid down in Martin vs. 
Teague, 2 Speers, 268, as quoted by Mr. Jarman, (1 volume, 
39,) to-wit: “That undue influence, to avoid a will, must be a 
control intentionally exercised by one mind over the will of 
another, so as to deprive the other of the free agency of op- 
tion ;” though, perhaps, any influence which took away the 
free agency of the testator would invalidate his will. If the 
testator is not a free agent, the paper can hardly be called his 
will. 

3. It seems to have been conceded that the paper in the 
handwriting of the executor, and made in 1857, was good 
evidence in chief to show the amount of the testator’s prop- 
erty, at that time in the hands of Weekes, as his agent, and 
as evidence going to ascertain what amount of interest he 
took under the will. It was ruled out, however, because not 
offered before the propounder had closed and the caveators 
were tendering evidence in rebuttal, the Judge holding that 
it came too late. The case of Rolfe vs. Rolfe, 10 Georgia, 
143, and more especially that of Parker vs. Johnson, 25 
Georgia, 576, would seem to entitle the caveators to intro- 
duce the evidence at the time’it was offered. It was, there- 
fore, error in the Court to reject it. 

Judgment reversed. 


J. P. West, plaintiff in error, vs. J. A. Kenprick, defend- 
' ant in error. 


In a suit on a promissory note due to A, aset-off due to the defendant 
by a partnership of which A is a member, cannot be pleaded either at 
law or equity unless there be special circumstances also pleaded, to 
avoid the want of mutuality between the two debts. 


Set-off. Partnership. Mutuality. Before Judge CLARK. 
Sumter Superior Court. April Term, 1872. 
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James P. West filed his bill against Judson A. Kendrick, 
containing, substantially, the following allegations: That at 
the October Term, 1871, of the Superior Court of Sumter 
county, there was pending against complainant a suit in 
favor of defendant on a note for about $300; that complain- 
ant retained Messrs, Lanier & Anderson, counselors at law, 
to represent him in said cause, and a plea was filed by said 
attorneys by virtue of the aforesaid retainer, as follows, to- 
wit: 


J. A. KENDRICK vs. JAMES P. WEsT: 

Now comes James P. West and says, on oath, that he is 
not indebted to plaintiff in manner and form stated in said 
case, for the reason that he has placed in the possession of 
A. D. Kendrick twenty-six bales of cotton, and, from in- 
formation from others, believes that said J. A. Kendrick 
and A. D. Kendrick are partners in business, and that there 
will be a sufficiency, and more, out of the proceeds of said 
cotton to pay said claim, and places himself upon the country. 

(Signed) J. P. WEST. 
LANIER & ANDERSON, Attorneys. 


Sworn to and subscribed before me, 
this 15th December, 1871. 
B. F. Bewx, Ordinary. 


That at an adjourned term of said Court, the case of J. 
A. Kendrick vs, complainant, being called, and the name of 
Lanier & Anderson not having been marked on the docket, 
judgment was rendered against him; that Mr. Lanier, of the 
firm of Lanier & Anderson, had been present at said ad- 
journed term, but had obtained leave of absence before said 
cause was called; that complainant, not supposing that said 
cause would be called in the absence of his counsel, was not 
present ; that said judgment was rendered without his know- 
ledge or consent; that an execution based on said judgment 
has been levied upon the property of complainant, which is 
now advertised for sale; that he expects to prove that the 
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plaintiff in said case has enough effects in his hands to pay 
the note sued on; prayer, that defendant and the sheriff 
may be enjoined from proceeding with said levy until the 
further order of the Court; that the common law judgment 
aforesaid may be set aside; that the writ of subpoena may 
issue ; complainant waives discovery. 

The only portion of defendant’s answer necessary to an 
understanding of the decision of the Court is substantially 
as follows, to-wit: Respondent denies that he has effects in 
his hands belonging to complainant, or that he is indebted 
to him in any sum whatever; that said pretended defense is 
made only for delay ; that the allegations in said plea as to 
a partnership between A. D. Kendrick and defendant are 
untrue; that respondent and A. D. Kendrick were not part- 
ners at the time the note sued on was given, and have not 
been since; that said note was given in satisfaction of an 
account for merchandise and goods sold; that some eight 
months after said note was given, complainant paid to J. A. 


Ansley, attorney for respondent, the sum of $170, without 
making any claim of a defense to said debt, and without 
making any pretense that it had any connection with the 
cotton transactions set forth in said plea. 

The Court refused the injunction, and plaintiff in error 
excepted and assigns said decision as error. 


LANIER & ANDERSON, for plaintiff in error. 


J. A. ANSLEY, represented by B. P. Ho .tts, for de- 
fendant. 


McCay, Judge. 


Taking the charges in this bill at their fullest value, they 
do not, in our judgment, make out a case for equitable inter- 
ference. The suit is in the name of J. A. Kendrick, and the 
presumption, until it is charged to the contrary, is that the 
debt is due to him. The debt or cause of action or claim 
which the complainant sets up is one which, according to his 
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own statement, is not due from J. A. Kendrick, but either 
from A. D. Kendrick or from a firm composed of J. A. & 
A. D. Kendrick. Now, even if the answer did not expressly 
deny the partnership, it is well settled that a debt due by a 
partnership cannot be set-off against a debt due by a third 
person to one of the firm. There is no mutuality. The firm 
and its individual members are different contractors; each 
is, in the eye of the law, a separate person. Nor is the rule 
different in equity : equity follows the law. True, equity will 
sometimes, when special equities appear and facts are stated 
showing why the rules of law will do injustice, see to it that 
this rule shall bend and justice be done between all the par- 
ties. Prima facie, this firm, if there be one, can pay its own 
debts and settle its own controversies, and J. A. Kendrick is 
not to be prevented from collecting debts due him by contro- 
versies between a firm of which he is a member and those 
who owe him. 

No wrong has, therefore, been done Mr. West by the judg- 
ment. He sets up nothing which, if he had the judgment 
set aside, he could take advantage of. His plea was not a 
good one, even if it had been regularly and formally filed. 
Mr. Anderson’s absence did not hurt. Equity will not inter- 
fere to-stop or set aside a judgment where no good can come 
of it. The injunction was properly refused. 

Judgment affirmed. 


Lucy TuHompson et al., plaintiffs in error, vs. ANDREW J. 
KIMBREL et al., defendants in error. 


1. The records of the Court of Ordinary are amendable so as to make 
them speak the truth, upon the proper steps being taken for that pur- 
pose. The fact that the Court had no jurisdiction to grant the order, 
which it is proposed to amend, cannot affect the motion toamend. If 
the jurisdiction did not exist, parties whose interests may be affected 
by the judgment can take advantage of the want of jurisdiction as well 
after as before the amendment, whenever and wherever it interferes 
with their rights. 
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2. Upon a motion to amend the records of the Court of Ordinary, the 
only issue before the Court, is whether the amendment proposed will 
make the record speak the truth. Whether the original order was le- 
gally passed or not is irrelevant and impertinent to the issue. Nor can 
such order, if illegal, be set aside in this proceeding. The case is 
not altered where the motion is to rescind an order allowing the amend- 
ment. 

8. An amendment of its records by the Court of Ordinary, upon an ex 
parte application, cannot affect the rights of any persons not parties 
to the proceedings. But if such persons afterwards come into Court 
and move to rescind the order of amendment, and upon hearing all the 
parties, it appears that the amendment was a proper one to be made, 
the order granting it should be permitted to stand. 


Amendment. Jurisdiction. Court of Ordinary. Prac- 
tice. Before Judge Harrevt., Miller Superior Court. 
April Term, 1872. 


Lucy Thompson and others, the heirs-at-law of Seaborn 
Thompson, filed their petition, returnable to the April Term, 
1871, of the Court of Ordinary of Miller county, setting 
forth, substantially, the following facts: That at the March 
Term, 1870, of said Court, upon the application of A. J. 
Kimbrel e¢ al., said Court granted an order amending an 
order passed at the December Term, 1858, authorizing Wil- 
son Thompson, as administrator upon the estate of Seaborn 
Thompson, deceased, to sell the negroes of said estate, by in- 
serting in said order, immediately after the word “ negroes,” 
the words “and lands ;” that petitioners pray said order may 
be set aside for the following reasons, to-wit : 

Ist. Because they had no notice of such application or ac- 
tion of the Court. 

2d. Because said amendment was made twelve years after 
the granting of the original order. 

3d. Because there was no evidence to sustain such amend- 
ment. 

4th. Because such amendment was procured by fraud. 

The same parties filed a second petition, returnable to the 
October Term, 1871, alleging, substantially, as follows: That 
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at the December Term, 1858, of said Court, the following 
order was passed, to-wit : 

“ Whereas, Wilson Thompson, as administrator upon the 
estate of Seaborn Thompson, deceased, late of said county, 
having applied to the Court for leave to sell the land and 
negroes belonging to said estate, and said application having 
been advertised according to law, and no objection having 
been filed, it is therefore ordered by the Court that said Wil- 
son Thompson, administrator as aforesaid, proceed to sell, at 
public outcry, the negroes belonging to the estate of said de- 
ceased,” 

That the lands belonging to said estate were sold illegally, 
and without authority of law, on the first Tuesday in Jan- 
uary, 1859 ; that on December 29th, 1869, petitioners brought 
ejectment to recover said lands; that at the March Term, 
1870, of said Court of Ordinary, Andrew J. Kimbrel et ai., 
the defendants in ejectment, procured an order amending said 
original order so as to include the lands ; that said order was 
passed without notice to petitioners, improvidently, illegally 
and without sufficient evidence. Prayer: that said last order 
may be set aside. 

That at the February Term, 1871, said defendants pro- 
cured an order as follows, to-wit : 

“Tt appearing to the Court that, at the October Term, 
1857, of this Court, by Thomas 8. Floyd, ex officio Ordinary, 
letters of administration on the estate of Seaborn Thompson 
were granted to Wilson Thompson ; it further appearing that 
said letters of administration have been lost, and that the 
parties interested have used due diligence ; sufficient evidence 
having been submitted of the above facts, it is therefore or- 
dered by the Court that a copy of said lost original letters 
be established in lieu of the lost original.” 

That said order was passed without notice to petitioners, im- 
providently, illegally and without sufficient evidence ; prayer, 
that the same may be set aside. 

The motions contained in the foregoing petition were, at 
the February Term, 1872, overruled. The petitioners ap- 
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pealed to the Superior Court. Upon the trial in that tribu- 
nal, the petitioners requested the Court to charge as follows, 
to-wit : 

“Tf in an order to sell land there is an error, and no at- 
tempt is made by the parties interested to have it corrected 
until ten years afterwards, it is too late to make such correc- 
tion, and an order correcting such supposed mistake is void 
and should be set aside.” 

The Court refused to give said request in charge, but charged 
the jury as follows, to-wit: 

“That the Court of Ordinary had no power to establish 
letters of administration, therefore that question did not come 
before them ; the only question for them to try, was whether 
the Ordinary had properly amended the records of his Court, 
in reference to the order allowing the administrator to sell the 
property of the deceased; that depended upon the evidence 
submitted to them as to the original passage of the order, 
If they believed, from the evidence, that the order, as origi- 
nally passed, authorized the administrator to sell the lands, 
and that, by mistake, inadvertence, or any other cause, un- 
mixed with fraud, the same was improperly recorded, the Or- 
dinary, upon proper proof, had the power to and did properly 
correct the order. That if the original order, as passed, did 
not authorize the sale of the lands, the judgment of the Or- 
dinary amending the record was wrong, and they should so 
find.” 

Under the decision of the Court an order was taken setting 
aside the judgment establishing the copy letters of adminis- 
tration. The jury returned a verdict in favor of the de- 
fendants. 

The evidence is not necessary to an understanding of the 
decision of the Court, and is therefore not herein set forth. 

The petitioners moved for a new trial, upon the following, 
among other grounds, to-wit: 

Because the Court refused to charge as requested. 

The motion for a new trial was overruled, and plaintiffs in 
error excepted, and assign said ruling as error. 
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J. E. Bower; E, C. Bower, for plaintiffs in error. Equi- 
ty will not relieve where party is guilty of laches: Code, 
sec. 3070, et seg. Amendment of bill refused after five or 
six years: 9 Ga. R., 143. Judgment had in 1833 cannot be 
relieved against in 1847: 2 Ga. R., 346. Judgment for five 
years bars the right: 4Ga. R., 57. Party must move to 
amend in the first instance: 1 Ga., 466; 13 Ga., 221. Eleven 
years after judgment too late to amend: 14 Ga., 592. Can- 
not amend the record at common law, after Term: 2 Smith’s 
Leading Cases, 586, et seq. 


J. A. & Isaac BusH; Hoop & Krppoo, for defendants. 
Records amendable so as to speak the truth: Code, sections 
194, 3447, 3448. 


MontTeoMERY, Judge. 


The order of the Ordinary establishing a copy of the lost 
letters of administration, having been set aside by the Supe- 
rior Court, the only question left for this Court to consider 
is, was the amendment of the records of the Court of Ordi- 
nary, properly allowed? Section 3449, of the Code, gives, a 
wide discretion to Courts in the allowing or refusing of 
amendments of their records, In all gases where such amend- 
ments will clearly be in furtherance of justice, the amend- 
ments should be allowed. To make the record show what 
actually took place, and speak the truth, we think is clearly 
within the rule. 

It is argued that the original order which was amended is 
void, for want of jurisdiction in the Court, and therefore, the 
amendment should be rescinded. That cannot affect the 
question of amendment. Assuming that the Court had no 
jurisdiction to grant the order to sell the land, the parties 
complaining can take advantage of it as well after as before 
amendment, whenever, and wherever it conflicts with their 
rights: Code; 3536. 

2. The sole question is upon a motion to amend a record 
so as to make it show what actually occurred, will the proposed 








534 SUPREME COURT OF GEORGIA. 
Rust, Johnston & Company vs. Ketchum & Hartridge. 


amendment make the record speak the truth? Whether the 
original order was legally passed or not, cannot, on such a 
motion, be considered. A motion to rescind an order allowing 
such an amendment has no wider scope. If it appear that 
the record, as amended, is false, the order allowing the amend- 
ment should be reseinded. The issse is narrowed to this in- 
quiry. 

3. When the amendment is allowed upon an ex parte 
application it cannot affect persons not parties to the proceed- 
ings. Ifthey choose afterwards to come in and move a rescis- 
sion of the amendment, they have the right to show, if they 
can, that the facts do not warrant the amendment ; failing to 
make such a showing, and the amendment appearing a proper 
one, it should be sustained. This, of course, leaves the quesiton 
as to the validity of the judgment entirely untouched. If 
void, it is a nullity; if there is any ground for vacating it, 
that course is still open: Walker vs. Scott, 29 Ga., 397. 

Judgment affirmed. 


Rust, Jonnston & Company, plaintiffs in error, vs. KETcH- 
um & HartTrRIDGE, defendants in error. 


Where a plea had been filed to the plaintiffs’ action setting up a legal 
defense thereto, and a trial was had in the absence of one of defend- 
ants’ counsel who was alone acquainted with all the facts of the de- 
fense, which resulted in a verdict for the plaintiffs ; on its being made 
to appear that said counsel had leave of absence, a new trial should 
have been granted. (R.) 


New trial. Leave of absence to counsel. Before Judge 
Srrozier. Dougherty Superior Court. December Ad- 
journed Term, 1871. 


Ketchum & Hartridge brought complaint against Rust, 
Johnston & Company upon a bill of exchange, dated July 
14th, 1870, payable on the 1st of November, 1871, drawn 
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by Charlton H. Way & Company on Rust, Johnston & 
Company, and accepted by them, payable to the order of 
William Schley & Company, for the sum of $2,305 81. 
This acceptance was indorsed to Ketchum & Hartridge. 
Upon the trial the jury found a verdict for the plaintiffs. 
Rust, Johnston & Company pleaded to the action, Ist, The 
general issue ; 2d, That they were accommodation acceptors, 
and had been notified by D. P. Hill, the real party at in- 
terest, that said acceptance was worthless, and not to pay the 
same. Plaintiffs in error moved for a new trial upon the 
following grounds, to-wit : 

Ist. Because plaintiffs in error intrusted the defense of 
said cause to D. P. Hill, Esq., attorney at law, who was also 
a party interested in said suit. 

2d. Because said D. P. Hill had leave of absence from the 
Judge of the Superior Court, and that he absented himself 
from the Court, and was not present at the trial of said case. 

3d. Because the Court erred in refusing the motion for a 
continuance on the ground of the absence of said Hill, the 
Court having stated that said Hill had not been granted 
leave of absence. 

The Court ordered defendants in error to show cause at 
the next term of the Court why said motion should not be 
granted. A rule was taken by counsel for defendants in 
error requiring plaintiffs in error to show cause why said 
motion for a new trial should not be heard during the Court 
then in session. D. P. Hill, Esq., answered said rule as 
follows : 

* And now comes Daniel P. Hill for answer to the above 
rule, and says, on oath, that he is informed and believes that 
Ketchum & Hartridge are not the real owners of the draft 
sued on, but that William Schley and Charlton Way, the 
persons in whose favor the draft was originally drawn, are, 
and always have been, the owners of said draft, and that 
the suit was brought in the name of Ketchum & Hartridge 
in order to defeat this deponent iy his just and legal defense 
which he proposed to make. 
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“ And for further answer this deponent saith, that he has 
never seen the declaration filed in said case, and his impres- 
sion always was that the case was returnable to the last term 
of Dougherty Superior Court, and that he had ample time 
to prepare for trial before the case could be heard in its reg- 
ular order ; this is the reason no plea has been filed by this 
deponent in said case. 

“ For further answer this deponent saith, that he was in 
attendance-on the Superior Court of Dougherty county at 
its last session for about two weeks, and believing that no 
business in which he was personally or as attorney interested 
would be reached at said session of the Court, he obtained 
leave of absence, which fact is known to the Court. 

“ For further answer this deponent saith, that it was im- 
possible for any one to have represented the case for him 
properly unless he had been present at the trial, because no 
one knew the facts as well as this deponent, which should 
have been presented on the trial; that deponent expects to 
be ready for trial at the next term of said Court; that the 
time is short and would not delay the plaintiffs long in the 
collection of their money if they be entitled to the same.” 

The foregoing rule and answer are inserted in order to 
render clear the rulings of the Court complained of, though 
the record and bill of exceptions fail to show what disposi- 
tion was made of the same. 

The evidence introduced upon the trial, which was had in 
the absence of D. P. Hill, Esq., was conflicting as to whether 
the fertilizer for which the bill of exchange sued on was 
given was valueless. Two witnesses for the plaintiffs in error 
testified that the guano was utterly worthless. One witness 
for the defendants in error testifted, “ that said fertilizer con- 
tained all the materials it purported to contain, that it was 
good manure, and that if it failed to benefit the crops, it was 
not from any defect in the fertilizer, but in consequence of 
unfavorable seasons or bad management on the part of the 
planter.” ‘ 
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Upon the motion for a new trial, the Court passed the fol- 
lowing order: 

“Upon hearing the within motion, and after argument had, 
it is ordered that a new trial be refused, upon all the grounds 
taken therein, defendant failing to show that he had been in- 
jured, or that he would be able, on another trial, possibly, to 
change the verdict of the jury by any evidence.” 

Whereupon, plaintiffs in error excepted and assign said 
ruling as error. 


D. P. Hix, for plaintiffs in error. 


Hines & Hosss, for defendants. 


Warner, Chief Justice. 


This was a motion for a new trial, on the ground that the 
case was tried and a verdict rendered against the defendants in 
the absence of D. P. Hill, who was the sole counsel for de- 
fendants, who had leave of absence from the Court. The 
Court refused the motion for a new trial, unless the defend- 
ants could satisfy the presiding Judge that they had evidence 
to make out their defense, and thus prevent a similar verdict 
against them on a second trial; whereupon, the defendants 
excepted. The defendants had filed their plea to the plain- 
tiffs’ action, setting up a good legal defense thereto, and might 
have been able, if their absent counsel had been present, to 
have satisfied the jury, if not the presiding Judge, that the 
plaintiffs were not entitled to recover, under the evidence con- 
tained in the record, on the first trial, and also on the second 
trial. The bill of exceptions states that the defendants’ coun- 
sel had leave of absence from the Court, but that the presid- 
ing Judge had forgotten it. 

In our judgment, the new trial should have been granted: 
Hamilton vs. Conyers, 25 Georgia Reports, 158 ; Summerlin 
vs. Dent, 36 Georgia Reports, 54. This case differs from that 
of Bell vs. The Marietta Paper Mill Company, decided at the 


last term of the Court. In that case, there was no plea filed 
Vou. xiv1. 39. 








538 SUPREME COURT OF GEORGIA. 


The Southwestern Railroad Company vs. Chapman. 


which showed that the defendants had any legal defense to 
the action, and this Court held that such a plea should be 
filed and sworn to; otherwise, it did not appear that the de- 
fendants had any defense. In this case, the defendants’ plea 
was filed and sworn to, and evidence introduced on the first 
trial in support of it. 

Let the judgment of the Court below be reversed. 


THE SouTHWESTERN RarLRoaD Company, plaintiff in 
error, vs. WILLIAM W. CHAPMAN, guardian, defendant 
in error. 


A defendant in a suit at common law cannot, by plea, set up an equitable 
defense and obtain a decree in his favor, where a Court of chancery 
would refuse it, on a bill filed by him for the purpose, for want of 
proper parties. Hence, if a guardian sue a corporation for dividends 
belonging to his ward, the company cannot, by an equitable plea, avail 
themselves, as a defense of the fact, that they paid the dividends to 
one not authorized to receive them, and that the money was applied to 
the support of the ward by the person receiving it, that person not be- 
ing a party to the suit. 


Equitable defense at law. Parties. Before Judge Cour. 
Bibb Superior Court. November Term, 1871. 


William W. Chapman, as guardian of Tallulah B. Chap- 
man, brought complaint against the Southwestern Railroad 
Company for the sum of $767, besides interest, dividends 
upon stock owned by his said ward in said company. The 
defendant filed the following plea: 

“And now comes the defendant, by its attorneys, Lyon, 
DeGraffenreid & Irvin, and defends the wrong and injury 
when, etc., and fur plea and answer in this behalf says, that 
said plaintiff ought not further to have and maintain his ac- 
tion aforesaid against the defendant, because it says that at 
he death of Ambrose Chapman, the father of the said Tal- 
lulah B. Chapman, there was only thirty-five shares of stock 
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on the books of this defendant standing in the name of the 
said Tallulah B.; that after the death of the said Ambrose, 
the donor of the said thirty-five shares to the said Tallulah 
B. Chapman, B. F. Chapman, as executor of the said Am- 
brose, drew dividend number twenty-six, amounting to the 
sum of $175, on said thirty-five shares of stock, and imme- 
diately thereafter invested said sum so paid him by the treas- 
urer of the company in two additional shares of stock, for 
which he paid the sum of $........., which he, the said B. F. 
Chapman, executor, caused to be entered in the name of the 
said Tallulah B.; that afterwards, viz.: on the 21st day of 
' August, 1867, the said B. F. Chapman, as executor of the 
said Ambrose Chapman, drew the sum of one hundred and 
forty-eight dollars, ($148,) being the amount of dividends 
due upon the thirty-seven shares of stock, two shares of 
which had been purchased by him, as aforesaid, with the 
money of this defendant, paid to him for the previous divi- 
dend on the thirty-five shares of stock, and the balance over 
and above that amount paid out of his own funds. And this 
defendant is informed and believes, and so avers the fact to 
be, that the said B. F. Chapman, executor, is now, and has 
been since the commencement of this suit, beyond the juris- 
diction of the State of Georgia, in parts unknown to this 
defendant, dead or insolvent, (?) so that this defendant can- 
not get the benefit of his testimony, or make him liable for 
said dividends, And this defendant prays that, so far as the 
said two shares of stock are concerned, they having been pur- 
chased with the proceeds of the dividends drawn from this 
defendant by the said B. F. Chapman, executor, that the 
same may be allowed to this defendant in bar of so much of 
the plaintiff’s demand as was the value of said two shares of 
stock at the time they were so purchased and paid for by the 
said executor with funds drawn by him from this defendant, 
as aforesaid, and that such verdict or decree may be rendered 
by the jury, under the direction of the Court, in reference 
thereto, as may accord with the principles of equity and 
justice. 
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“And for further plea and answer in this behalf, as to div- 
idendg numbers twenty-eight, twenty-nine and thirty, as set 
out in plaintiff’s declaration, this defendant says that the 
same were paid by this defendant, in the utmost good faith, 
to Martha A. Chapman, the mother and natural guardian of 
the said Tallulah B., (she, at the time, having no other guar- 
dian,) and that the said several sums of money so paid by 
this defendant to the said Martha A. were by her paid out 
and expended for the support, education and maintenance of 
the said Tallulah B., and for her sole and exclusive use, and 
that such payments so made to her by this defendant, and so 
paid by the said Martha A., were suited to the circumstances 
and conditions of the said Tallulah B., and rendered abso- 
lutely necessary by the peculiar condition of the said Tallu- 
lah B. at the time; and without said sums of money so paid 
by this defendant at the times and in the manner said pay- 
ments were made, not only would the said Tallulah B. have 
been deprived of the absolute necessaries of life, but also her 
education would have been neglected at the most important 
period of her life; wherefore, in view of the facts, secondly, 
above pleaded, this defendant prays that such a verdict may 
be rendered in said case as will be in accordance with the 
principles of equity and justice, and fully protect this defend- 
ant in the premises. All of which this defendant is ready to 
verify, and puts itself upon the country.” 

Evidence was introduced in support of the above pleas. 
The defendant requested the Court to charge the jury, “that 
if it appears, from the evidence, that Tallulah B. Chapman 
got the benefit of such dividends as were drawn by the 
mother from the Southwestern Railroad Company, her pres- 
ent guardian is not entitled to compel the railroad company 
to pay those dividends a second time; or if the estate of Tal- 
lulah B. Chapman received the benefit of those dividends, 
and they were used partly for her education, maintenance 
and support, and partly for repairs in keeping up her estate, 
so that the whole were thus expended by the mother, then 
the present guardian was not entitled to recover them again.” 
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The Court charged that the above request was law, but in- 
applicable to the case, to which defendant excepted. 

The Court was further requested to charge the jury as fol- 
lows: “The jury may, under the evidence in this case, so 
mould their verdict as to do full justice to the parties, and 
in the same manner as a decree in equity, just as if this were 
a proceeding in equity instead of an action at law.” 

The Court charged this last request, but defendant excepts 
upon the ground that its force and effect was destroyed by 
a refusal to charge the request immediately preceding. 

The Court further charged the jury as follows: “ That 
if it appears, from the evidence, that the railroad company 
had paid to Mrs. M. A. Chapman, the mother, dividends 
upon stock which was the property of Tallulah B. Chapman, 
and that Mrs. M. A. Chapman was not the guardian of Tal- 
lulah B., and had not given bond, as required by law, such 
payment was illegal, and the company is liable unless it ap- 
pears that she invested such dividends in property for the 
benefit of Tallulah B., which property had subsequently been 
acecepted by her guardian in lieu of said dividends,” 

To which charge defendant excepted. 

The jury returned the following verdict : 

“We, the jury, find for the plaintiff $767, the amount of 
dividends paid to the administrator of Ambrose Chapman, 
by the Southwestern Railroad Company, except $180 paid 
for the two shares of stock purchased by the administrator 
for Tallulah Chapman, with interest from the commencement 
of suit for the same.” 

Plaintiff in error assigns the refusal of the Court to charge, 
and the charge as given as error. 


W. K. DeGraFFENREID ; Lyon & IRVIN, for plaintiff in 
error. 


Por, Hau & Pog, for defendant. 
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MontTeomERY, Judge. 


I am not satisfied with the decision of the Court as ren- 
dered in this case—that the Southwestern Railroad was re- 
sponsible to the guardian of the minor for the amount of the 
dividends sued for, and for which the jury found a verdict, 
is unquestionable. But the plea of the defendant was sub- 
stantially a plea of set-off for necessaries furnished the in- 
fant, and evidence was introduced in support of the plea. 
No objection was made to the plea that it did not set forth 
with sufficient distinctness the items of the set-off. If such 
objection had been made, the plea might have been amended, 
if necessary. Under this view I think the defendant was 
entitled to the charge asked, which the Court said was law 
but not applicable to the case, and that the practice in equity 
of making all persons interested parties has nothing to do 
with the case. The Court, as I now think, was misled by 
looking to the verbiage rather than the substance of the plea. 
If I am correct, no other party was necessary or proper to 
be made, but the case should have gone to the jury with 
instructions to find for the plaintiff whatever amount of div- 
idends he had proved was paid to the executor of Ambrose 
Chapman unaccounted for, and to the motherand natural 
guardian of the ward, less the amount of the defendant’s 
money (if any) shown to have been expended in necessaries 
for the infant at a time when there was no other source from 
which to supply her needs. I agree fully with the Chief 
Justice that both Courts of law and equity are bound by the 
1794th section of the Code. But because the railroad vio- 
lated the provisions of that section, does that estop it from 
recovering by way of set-off, money paid, laid out, and 
expended for necessaries to the infant? I think not. I re- 
gret this, what I now conceive to be, mistake of the Court— 
but less than I otherwise would do from the fact that the 
railroad has since filed a bill in accordance with the intima- 
tion of the Court, which will secure its rights if, in fact, any 
of its money has been expended for necessaries for the ward 
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of the defendant in error, It is not surprising that, in the 
hot haste with which we are compelled to throw off the de- 
cisious of this Court, owing to the heavy pressure of busi- 
ness upon it, some of us should afterward be dissatisfied with 
its rulings. These are my individual views. The judgment 
of the Court below stands affirmed as set forth in the head 
note. 
Judgment affirmed. 










Warner, Chief Justice, concurring. - 


The 1794th section of the Code declares that the natural 
guardian cannot demand or receive the property of the child 
until a guardian’s bond is filed and accepted by the Court of 
Ordinary of the county; and this applies as well to the in- 
come of the property as to the corpus thereof. It is the 
declared public policy of the State, for the protection of the 
rights of minor children, and is as imperative and binding 
in Courts of equity as in Courts of law. Equity follows the 
law in such cases, and cannot override and control it; that 
is to say, a Court of equity is as much bound by the pro- 
visions of a positive statute as a Court of law. 
















CuHar es G. Farmer, plaintiff in error, vs. JoHN B. Perry, 
defendant in error. 










A judgment will not be set aside for absence of defendant’s counsel by 
leave of Court, and an announcement by the Court that none of the 
counsel’s cases will be tried, except by consent, where it does not dis- 
tinctly appear that such counsel was regularly retained in the case, he 
himself not being able to swear to it, and it does appear that the part- 
ner of the counsel, who was such at the time of the alleged retainer, 
is in Court and states that he knows of no defense, and it further ap- 
pears that there is no counsel of record, that no plea is filed, and that 
there is a judgment by default which has not been opened. 


Attorney and client. Leave of absence. Judgment by 
default. Before Judge Harretu. Terrell Superior Court. 
November Adjourned Term, 1871. 
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John B. Perry brought complaint against B. F. Todd and 
J. H. Pickett, principals, and Charles G. Farmer, security, 
to the May Term, 1871, of Terrell Superior Court, on a 
promissory note dated June 15th, 1870, due the first of No- 
vember next thereafter, for the sum of $576 78. On Decem- 
ber 4th, 1871, the Court rendered a judgment for the plain- 
tiff, there having been no issuable defense filed under oath. 
Subsequently, the defendant, Farmer, moved to set said judg- 
ment aside upon the following grounds, to-wit: 

Ist. Because he has a legal defense to said note in part, 
to-wit: $147 92, said sum being for usury. 

2d. Because he had spoken to L. C. Hoyle, Esq., an at- 
torney of said Court, to represent him ; that said Hoyle was 
absent, by leave, during the term at which the judgment 
was rendered ; that he was present in Court, and heard the 
announcement that none of said Hoyle’s cases would be tried, 
except by consent, which caused defendant to give no further 
attention to the case; that said Hoyle was the only attorney 
upon whom he relied. 

3d. Because, in December, 1870, said plaintiff caused an 
execution to issue for the amount of said note with interest, 
against the crop and stock of defendant, predicated upon affi- 
davit made by said plaintiff under the statute of this State, 
authorizing the foreclosure of liens for provisions, etc., and 
an affidavit of illegality was filed thereto, which was pernd- 
ing at the November Term, 1871, and said proceeding was 
not dismissed until plaintiff was ready to take his judgment 
on said note, and did so, with his judgment previously ob- 
tained still open, as it is to this date. 

4th. Because said case was not placed on the calendar of 
cases for trial at the November Term, 1871, or at least if such 
was the case it does not so appear. 

The grounds of the aforesaid motion were sworn to by the 
defendant and were supported by affidavits of L. C. Hoyle, 
B. F. Todd and R. F. Simmons. 

Hoyle swore that he was a practicing attorney in Terrell 
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Superior Court; that he was employed by Charles G. Farmer, 
to defend the foreclosure of a provision lien, and filed his 
affidavit of illegality for him; that said case was dismissed 
by plaintiff at November Term, 1871; that he cannot swear 
positively that he was employed to defend the suit com- 
menced at common law on the note, but the relationship be- 
tween Farmer and himself was such that he would have rep- 
resented the case, had he been in Court ; that when employed 
to defend the proceeding by lien, affiant and Wooten were 
partners under the firm name of Wooten & Hoyle; that he 
does not remember to have mentioned the matter to Wooten, 
nor has he any recollection of having filed any plea. 

The affidavit of Todd simply proves the usury. 

The affidavit of Simmons shows that leave of absence had 
been granted to L. C. Hoyle and so announced by the Court ; 
that if Hoyle’s name had been marked on the docket to the 
case he would have represented him. 

The motion was overruled by the Court and plaintiff in 
error excepted, and now assigns said ruling as error. 

The Court attached to the bill of exceptions a note to the 
following effect: ‘F.M. Harper, the counsel for plaintiff, 
stated in his place, that the case referred to by defendant as 
having been defended by illegality, was regularly called in 
its order during the first week of Court, and passed on ac- 
count of Colonel C. B. Wooten’s absence at Albany, the name 
of Wooten & Hoyle being marked to said case for defend- 
ants ; that after Wooten returned it was again called, and on 
motion of plaintiff’s counsel was stricken from the docket ; 
that Colonel Wooten, when the common law case was calied, 
stated that he knew of no defense; that there was no plea 
filed to it, and no counsel marked thereto; that judgment 
by default had been taken at the appearance term and the 
default had never been opened; all of which facts were in 
the knowledge of the Court, and that said case upon which 
the judgment was founded, was regularly called in its order 
upon the calender. The calender or Judge’s docket shows 
that no counsel was marked for defendant. The Court, upon 
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this state of facts, especially as Mr. Hoyle was not able to 
state that he was employed in the case, the defendant not 
swearing that he was, overruled the motion and refused to 
set the judgment aside.” 


Hoye & Simmons, for plaintiff in error. Leave of ab- 
sence to counsel dispenses with the discharge of every pro- 
fessional duty: 25 Ga. R., 158; 36 Jb. 54. 


F. M. Harper; Ciark & Goss, for defendant. 


MontTeGomeErY, Judge. 


The brief of plaintiff in error insists upon the first two 
only of the four grounds of alleged error set forth in the 
record, 

As to the first, it is only necessary to say that however good 
a defense a party may have toa suit, it is worth nothing if by 
his own laches he permits the proper time for pleading it to 
pass without availing himself of it. 


1. A continuance will be granted on account of the absence 
of leading counsel by leave of Court: 36 Ga. 54; But when 
a case has gone to judgment and a new trial is moved for on 
the above ground, it must distinctly appear that the absent 
counsel was retained, and not merely “spoken to,” by the 
client, or by his authority express or implied. If the coun- 
sel is unable to swear that he was retained in the case, and 
his partner, who was such, at the time of the alleged retainer 
was present when the case was called and stated that he knew 
of no defense, and it also appears that there is no counsel 
of record, no plea filed, a judgment by default unopened, it 
would be but holding out a premium to negligence and a 
great injustice to the adverse litigant, to grant a new trial 
under such circumstances. The affidavit of Mr. Simmons 
shows that he would have attended to the case had Mr. 
Hoyle’s name been marked on the docket for defendant. It 
is hardly probable that Mr. Hoyie would have failed to have 
his name entered for defendant at the first term, or between 
that and the term at which the case was disposed of, had he 
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considered himself retained. At all events, upon the as- 
sumption that he was retained, here was negligence for which 
the opposite party cannot be held responsible, and should not 
be made to suffer, especially when taken in connection with 
the other circumstances of the case. 

Judgment affirmed. 












GABRIEL B. Roserts, plaintiff in error, vs. THE ADMINIS- 
TRATORS OF WASHINGTON B. OLIVER, deceased, defend- 
ants in error. 






Where a rule nisi to foreclose a mortgage, alleged that the mortgage was 
executed by a partnership toa parcel of land, and that the proceedings 
were against one as surviving partner, the other being dead, and the 
surviving partner filed a plea, setting forth that the land included in 
the mortgage was not partnership property, though owned by the part- 
ners as tenants in common, and the plea was demurred to and the 
demurrer sustained : 

Held, That as there was no denial that the mortgage to the property was 

made by the partners, as such, and as, if this were so, it would estop 

the parties from denying title in the partnership, the plea was properly 
overruled. 






















Foreclosure of mortgage. Partnership. Survivor. Be- 
fore Judge Cote. Bibb Superior Court. October Ad- 
journed Term, 1871. 









The petition of the administrators of Washington B. Oli- 
ver for a rule nisi against Gabriel B. Roberts, as surviving 
partner, requiring him to show cause why a certain mortgage 
should not be foreclosed, set forth the following facts: On 
May 15th, 1856, Richard 8. Freeman and Gabriel B. Rob- 
erts, partners, using the firm name of Freeman & Roberts, 
made and delivered to said Oliver four promissory notes, 
whereby they promised, by each of said notes, one day after 
the date thereof, to pay to the order of said Oliver $1,000, 
with interest, and for the better securing the payment of said 
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notes said Freeman & Roberts executed and delivered to said 
Oliver their deed of mortgage conveying to him part of city 
lot of land number six, in square thirty-nine, in the city of 
Macon, conditioned to be void upon the payment of said 
notes. The rule nisi issued as prayed for and the defendant 
filed the following answer : 

“ And now comes G. B. Roberts, the defendant, and says 
that the movants are not entitled to have their rule absolute 
for the foreclosure of said mortgage as prayed, for the reason 
that in contemplation of law he is not the surviving partner 
of Richard S. Freeman in said mortgaged property, and that 
the movants have no right to institute this proceeding to 
foreclose said mortgage upon said property, and against him 
as the surviving partner of Freeman & Roberts. 

“The said Freeman & Roberts were partners in mercantile 
business, (which business was discontinued some twelve years 
since,) but in such real estate as they purchased jointly they 
were tenants in common and not partners. 

“W. H. Starke, of said county, has been appointed ad- 
ministrator upon the estate of said Freeman; that he can 
alone represent the interest of the estate of said Freeman in 
this litigation, that he has not been made a party, and that 
twelve months have not elapsed since the date of the letters 
of administration upon said estate to the said Starke. Upon 
the foregoing grounds the said G. B. Roberts prays that said 
application and rule to foreclose said mortgage against said 
property and against said Roberts as surviving partner be 
dismissed.” 

The plaintiffs demurred to said answer. The demurrer 
was sustained by the Court, whereupon plaintiff in error 
excepted, and assigns said ruling as error. 


A. O. Bacon, for plaintiff in error. 


Pog, Hatt & Pos, for defendants. 
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McCay, Judge. 


This case turns upon the same principle as the case of Allen 
vs. Lathrop, decided at this Term from the same Circuit. If 
this mortgage was made by the copartnership as such, the 
partnership and its survivor are estopped from denying that 
the property mortgaged belonged to the firm. A man can- 
not contradict the assertion of his own deed. The partner- 
ship, having by its deed created a lien on this land as the 
property of the partnership, is not allowed to come into 
Court, and in the face of this solemn assertion of title in 
itself, deny that it had title, and what the partnership could 
not do. Roberts, who is a party, as survivor, is also incapa- 
ble of doing this since he succeeds to its rights and is bound 
by its acts. The only question is, does the deed convey this 
property or create this lien upon the property as partnership 
property ? The mortgage does not appear in the record. But 
the petition for foreclosure declares that the firm mortgaged 
the property. This the plea does not deny. It says it is 
true that the property did not belong to the firm. — But, as 
we have seen, the survivor is estopped from doing this, if 
the property was mortgaged as firm property. Parties and 
privies are estopped. He is a party, so far as his own inter- 
ests are concerned, and as the representative of the firm he is 
not only a privy, but more. We think, therefore, this plea 
was properly stricken out. It fails to deny the fact stated in 
the petition that the property was mortgaged as partnership 
property. Unless the plea does this it is not allowable ; it is 
iu the teeth of the defendant’s own acknowledged deed. 

Judgment affirmed. 
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RicHarRD Rok, casual ejector, and Stertine J. McRory, 
tenant in possession, plaintiffs in error, vs. JouN Dok, ex 
demise of SrEPHEN A. SELLARS, administrator de bonis 
non, of RicHARD SELLARS, defendant in error. 


1. The record book of the Court of Ordinary, containing the original 
order granting letters of administration to the plaintiff, is admissible 
without accounting for the non-production of the original letters. (R.) 

2. The fact that exceptions were filed to an award which was made the 
@edgment of the Court, does not render it inadmissible, the exceptions 
having been withdrawn. (R.) 


Secondary evidence. Disclaimer. Award. Before Judge 
CuiarRK. Schley Superior Court. April Term, 1872. 


Stephen A. Sellars, as administrator de bonis non upon the 
estate of Richard Sellars, deceased, brought ejectment against 
Sterling J. McRory for lot of land number twenty-six, in 
the thirtieth district of Schley county. At the April Term, 


1871, of Schley Superior Court the defendant filed a dis- 
claimer, which was subsequently withdrawn. 

Upon the trial plaintiff tendered in evidence the letters of 
administration issued to him upon the estate of Richard Sel- 
lars, as contained in a book kept in the Ordinary’s office of 
Schley county, entitled “letters of administration.” Defend- 
ant objected, insisting that the plaintiff should either produce 
the original letters, or account for their non-production. The 
objection was overruled, and defendant excepted. 

The plaintiff, Stephen A. Sellars, was sworn, and testified 
that his intestate had possession of the land sued for as far 
back as the year 1835, and continued in possession until his 
death in 1858. Plaintiff closed. 

Defendant introduced a deed from Jacob Sellars, adminis- 
trator of Richard Sellars, deceased, to Hiram Tison, dated 
January 3d, 1860, conveying the land in controversy. 

Defendant closed. Plaintiff in rebuttal tendered in evi- 
dence a submission to arbitration, an award and an order di- 
recting the same to be entered on the minutes of the Court 
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at Apri] Term, 1870. The submission was as to the matter 
in controversy in this suit. The only portion of the award, 
material to an understanding of this case, was as follows: 
“That the deed now held by said Hiram Tison to said lot 
from the administrator of Richard Sellars, deceased, be sur- 
rendered up and canceled, and that the title to said lot of land 
be revested in the estate of said Richard Sellars, deceased, 
and subject to adminisration by said administrator de bonis 
non of said Sellars.” The award was dated September 8th, 
1869. Defendant objected to this evidence; the objection was 
overruled and defendant excepted. 

Plaintiff closed. Defendant introduced exceptions to the 
aforesaid award, filed in office at the April Term, 1870. Also, 
a deed from Hiram Tison to himself, covering the land 
in dispute, dated the 17th of August, 1869. 

Defendant closed. Plaintiff introduced Hiram Tison as a 
witness, who testified that the deed from him to defendant 
was not executed and delivered on the day it bore date, but 
was delivered only a short time prior to the October Term, 
1869, of the Court; that he had withdrawn his exceptions 
to the award ; that defendant knew of the award at the time; 
that defendant was in possession at the commencement of the 
suit. 

Plaintiff closed. The bill of exceptions fails to show when 
the exceptions to the award were withdrawn, but states that 
defendant “ at the commencement of the trial, and upon the 
withdrawal of said exceptions as aforesaid, asked leave of the 
Court to reinstate said disclaimer, upon the ground that he 
withdrew it under the belief that he could avail himself of 
the exceptions to said award, on the trial of the case.” De- 
fendant was allowed to reinstate disclaimer. 

The Court instructed the jury that the award divested 
Hiram Tison of the title to the land, and vested the same in 
plaintiff, and that plaintiff was entitled to recover possession 
of the premises and costs of suit. To which charge defend- 
ant excepted, and assigns the same, together with the rulings 
of the Court above set forth, as error. 
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Hawkins & Guerry; C. T. Goong, represented by Z. 
D. Harrison, Esq.; E. H. Worrttt; CLark & Goss, for 


plaintiff in error. 
B. Hitt; M..H. Buanprorp, for defendant. 
Warner, Chief Justice. 


This was an action of ejectment brought by the plaintiff 
against the defendant to recover the possession of a lot of 
land in the county of Schley. The plaintiff offered in evi- 
dence the record book of the Court of Ordinary, containing 
the original order granting letters of administration to the 
plaintiff, which was objected to, and the objection overruled 
by the Court. The plaintiff offered in evidence an award of 
arbitrators, set forth in the record, which was objected to, and 
the objection was overruled. The award had been made the 
judgment of the Superior Court. The fact that exceptions to 
the award had been filed and withdrawn did not make it any 
the less the judgment of the Court. The record containing 
the original order granting the letters of administration was 
properly admitted in evidence. The defendant disclaimed 
title to the land, and, under the charge of the Court, the 
jury found a verdict for the plaintiff. We find no error in 
this record. 

Let the judgment of the Court below be affirmed. 
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HELEN West ef al., plaintiffs in error, vs. JouN RoDAHAN 
et al., defendants in error. 


Where a bill is filed by the heirs of a deceased person for an account, 
and to recover possession of land from which their ancestor was ousted 
by fraud on the part of some of the defendants, and notice of the fraud 
by the others, before they acquired possession, and alleges facts which, 
if true, sustain the charge of fraud, and further alleges that, although 
the defendants have been in possession, under color of title, for more 
than seven years, yet that such possession originated in the fraud 
charged, and that such fraud deterred their ancestor, who was an illit- 
erate man, from his action during his life, and that he died in 1868 in 
ignorance of the fraud, it is not demurrable for want of equity, nor on 
the ground that it shows on its face that the defendants have a com- 
plete prescriptive title to the land. 


Statute of limitations. Fraud. Before Judge GREEN. 
Henry Superior Court. April Term, 1872. 


Helen West, the widow of James West, deceased, Mary 
Rowan and her husband, Matilda West, --ee West, and 
Elizabeth West, his daughters, filed their bill against John 
Rodahan, George T. Connell, Allen H. Turner, James W. 
Vandergriff, Charles B. Smith, and Lewis M. Tye, contain- 
ing, substantially, the following averments: That Elizabeth 
West, ..... ... West, and Matilda West are minors, of the 
ages of seven, five and four years, respectively ; that said 
James West, on the ......... day of .......... 185.., purchased 
of John Rodahan eertain real estate in the town of McDon- 
ough for the sum of $1,500, and a stock of groceries for the 
sum of $550; that said West paid to said defendant, in 
property, the sum of $550, and gave his note, due on De- 
cember 25th thereafter, for the sum of $1,500, secured by 
mortgage on said real estate; that before said note became 
due said West transferred to said defendant a note on Allen 
Cleaveland for $175, for which amount said Rodahan was to 
enter a credit on the note first aforesaid; that he paid to said 
defendant, in cash and personalty, the sum of $500, for 
which amount said Rodahan was to allow a credit on the 


said note; that James West took immediate possession under 
Vou. xivi. 36, 
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a warranty, fee simple, deed ; that when said note became 
due, said defendant demanded payment of the same in full, 
and said West not being able to comply, he demanded im- 
mediate possession of said real estate, representing that, under 
the terms of said mortgage, said West had forfeited all inter- 
est in said property ; that said West, being an illiterate man 
and not versed in the law, delivered to said defendant pos- 
session of said~premises and sold him the stock of goods he 
had on hand for the sum of $400, Rodahan taking possession 
of his books of account; that said West, believing that he 
had been defrauded, filed his bill praying for the rescission of 
the contraet, and that the deed made by Rodahan to him and 
by him to Rodahan, be set aside, etc.; that doubting his 
success in said proceeding in equity, said James West com- 
menced his action of ejectment to the Term 185.. of 
the Superior Court of Henry county; that at the April Term, 
1858, said defendant and West compromised the matters in 
dispute between them upon the following terms, which were 
reduced to writing: “Said Rodahan was to account to West 
for payments received and collections made on the grocery 
books aforesaid, and also for the rent of said premises; West 
was to dismiss his bill and his action of ejectment and allow 
said Rodahan to foreclose his mortgage and to sell said 
premises for the discharge of said debt under the mortgage 
ji. fa.; that said West complied with his part of the agree- 
ment, but said Rodahan continued in possession of said 
premises without complying with his portion of said contract 
or any part thereof, fraudulently pretending that he would 
comply at some time in the future ; that in the latter part of 
1858 said defendant, combining and colluding with one 
Allen H. Turner, conveyed to him the mortgage afvresaid, 
and Turner went into possession of said premises; that the 
defendants, Turner and Rodahan, combining and confederat- 
ing with the defendant, George T. Connell, procured said 
Connell to execute a deed to said premises to said Turner, 
though they knew that said Connell never had any title to 
the same; that said defendants then informed said West that 
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in said agreement of compromise and the consequent dis- 
missal of his legal proceedings, he had lost all right or equity 
in said premises and must now submit; that said West being 
ignorant and poor, believed the statements of said defendants, 
whom he knew, from their much litigation, to be skilled in 
the law; that said defendant, Turner, pretended to sell one 
of the houses on said premises to the defendant, Charles B. 
Smith, who transferred the same to the defendant, Lewis M. 
Tye, who is still in possession ; that the defendant, Turner, 
pretended to sell said other house, in the year 1868, to the 
defendant, James W. Vandergriff, who is still in possession ; 
that said West died in ignorance of his rights in the year 
1868; that all of said defendants had full notice that the 
title to said property was in said James West; that although 
said defendants have been in possession of said premises for 
more than seven years under a claim of right, yet their pos- 
session was undisturbed because said West was deceived by 
their representations, and that while the rights of complain- 
ant may be barred by the strict rules of the common law, 
are, nevertheless, available in equity; that the rents of said 
premises have been worth, annually, the sum of $200; that 
complainants waive discovery ; prayer, that all of the afore- 
said deeds, except that from the defendant, Rodahan, to the 
said James West, be delivered up to be canceled; that the 
conveyance last aforesaid be set up and established; that 
possession of said premises be delivered to complainants ; 
that complainants may recover rents and the interest thereon; — 
that a guardian ad litem be appointed for the minor com- 
plainants; that the writ of subpoena may issue. 

The bill was returnable to the April Term, 1870, of Henry 
Superior Court, having been filed in office on November 11th, 
1869. 

At the October Term, 1870, of said Court, complainants 
amended their bill, substantially, as follows: That if the de- 
fendants have acquired, by their long and continued occu- 
paney of said land, a title thereto by prescription, as against 
the heirs of said James West, yet they acquired no such title 
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as against the right of complainant, Helen West, the widow 
of said James West, deceased, to dower. Prayer, that if 
complainants are barred, as heirs-at-law of said West, that 
dower may be decreed to complainant, Helen West, as his 
widow. 

The defendants demurred to said bill. The demurrer was 
sustained by the Court upon the ground that the cause of ac- 
tion of complainants, as set forth in said bill, was barred by 
the statute of limitations. To which ruling complainants 
excepted, and now assign the same as error. 


8. C. McDantet, for plaintiffs in error. 
Dora & NUNNALLY, for defendants. 
MonTGoMERY, Judge. 


The bill in this case is saturated with specific charges of 
fraud on the part of the defendants. If true, as we must 
assume on demurrer, certainly there is no want of equity in 
the bill. The defendants can take nothing from the state- 
ment in the bill that they have been in possession for more 
than seven years, under adverse claim of title, the bill charg- 
ing, as it does, that such adverse possession originated in 
fraud, of which the defendants were fully apprised at the 
time they went into possession: Code, section 2641. What 
the defendants may set up, by way of answer, we do not 
know. Certainly the bill is not demurrable for want of 
equity, or because it shows on its face a complete prescriptive 
title, by the statute of limitations in the defendants. 

Judgment reversed. 
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THE SOUTHWESTERN RAILROAD Company, plaintiff in er- 
ror, vs. WILLIAM W. CHAPMAN, guardian, et al., de- 
fendants in error. 


Section 1794 of the Code, declaring that a natural guardian is not enti- 
tled to demand or receive the property of a minor, until he or she has 
given bond to the Ordinary, does not make such receipt illegal in such 
a sense, as that the person paying it cannot recover it back, or show 
that it has, in fact, been accounted for by the natural guardian to the 
ward, or applied to the benefit of the ward. 

Where a bill in equity was filed by a railroad company, alleging that it 
had paid the dividends on certain shares of stock belonging to a minor 
to the mother of the minor, the father being dead; that the mother 
had appropriated the money paid to the necessary uses and expenses 
of the minor; that a guardian of the minor had been subsequently ap- 
pointed who had brought suit against the railroad, and obtained a 
judgment for the dividends; that on the trial of the suit this defense 
of the company had been disallowed by the Court on the ground that it 
was not a good defense at law, since the mother was not a party to the 
suit; that final judgment had given a lien against the company in favor 
of the guardian, who was about to proceed to collect the money by ex- 
ecution; that the mother was insolvent, and that no accounting had 
been had between the guardian andthe mother, for the expenditures for 
which this money was used. The bill prayed that the judgment at law 
might be enjoined, until an account should be taken, as to the amount 
due, from the ward’s estate to the mother, for said expenditures, and 
that the amount, when found, should be applied to the judgment. 

Held, That the Judge ought to have granted the injunction. 


Equity. Injunction. Guardian and ward. Before Judge 
CoLE. Bibb county. At Chambers. September 11th, 1872. 


The Southwestern Railroad Company filed its bill against 
William W. Chapman, as guardian of Tallulah B. Chapman 
and Martha A. Chapman, containing, substantially, the fol- 
lowing allegations: That said ‘Tallulah B. Chapman is the 
owner of thirty-five shares of the capital stock of complain- 
ant; that after the death of her father, Ambrose Chapman, 
in the year 1866, and before any guardian was appointed for 
her person and property, the treasurer of complainant, with- 
out authority, paid a dividend on said stock amounting to 
$323 to Brad. Chapman, as the executor of the last will 
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and testament of said Ambrose Chapman, deceased, $180, of 
which said executor invested in two shares of the capital 
stock of complainant, and had the usual certificate issued in 
the name of the said Tallulah B. ; that afterwards and before 
the appointment of any legal guardian for the said Tallulah 
B., complainant’s said treasurer paid to Martha A. Chap- 
man, the mother of the said Tallulah B., three other divi- 
dends upon said thirty-seven shares of stock, amounting in 
the aggregate to $444; that at the time the said last men- 
tioned dividends were respectively paid, the said Brad. Chap- 
man had been removed from the executorship of said estate, 
and the said Martha A. Chapman had been appointed ad- 
ministratrix with the will annexed, and had in her hands the 
unadministered estate belonging almost entirely under said 
will tothe said Tallulah B.; that in the administration of 
said estate the said Martha A., charged herself with said div- 
idends, and paid them out in the support, education and 
maintenance of the-said Tallulah B., in the repair of prop- 
erty belonging under said will, to said Tallulah B., in taxes 
on the same, and in the expenses of administration ; that said 
Tallulah B., in this way, received the benefit of said divi- 
dends so paid as aforesaid ; that after the said dividends had 
been paid to the said Martha A., and after she had applied 
the same to the exclusive use and benefit of her said daugh- 
ter, the defendant, William W. Chapman, obtained letters of 
guardianship for the person and property of the said -Tallu- 
lah B., she being still an infant, and commenced suit against 
complainant for the dividends so paid as aforesaid to said 
Brad. F. Chapman, executor, and to the said Martha A. 
Chapman ; that complainant pleaded to said suit the facts 
heretofore set forth; that the plea was allowed as far as the 
$180 invested by said executor in the stock of complainant 
was concerned, and overruled as to the remainder of said div- 
idends, the Superior and Supreme Courts holding that said 
suit being purely an action at law to which said Martha A. 
Chapman was no party, the equitable defense of complainant 
could not be allowed, and judgment was rendered against 
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complainant for the amount of the aforesaid dividends less 
$180; that complainant admits its liability for the amount 
received by said executor less the $180 aforesaid, which is 
$143, and is ready and willing to pay the same with the legal 
interest thereon ; that the defendant, Martha A. Chapman, is 
insolvent, and declines to refund to complainant said divi- 
dends so paid to her as aforesaid, for the sole reason, that if 
she were compelled to refund to complainant the amount 
of the aforesaid dividends, she would be entitled to recover 
the same from the estate of the said Tallulah B. Prayer, 
that, in order that there may be an account had between the 
defendant, W. W. Chapman, guardian, and the defendant, 
Martha A. Chapman, as to the amount of said dividends ap- 
plied to the use and benefit of the said Tallulah B., and com- 
plainant allowed the benefit thereof as against the judgment 
in favor of said defendant, William W. Chapman, as guard- 
ian, the writ of injunction may issue restraining the said de- 
fendant, Chapman, as guardian, from proceeding with the ex- 
ecution based upon said judgment until the further order of 
the Court; that the writ of subpcena may issue. 

The Chancellor refused the injunction, and complainant 
excepted and assigns said ruling as error. 


Lyon & Irvin, for plaintiff in error. 


Por, Hatt & Pos, for defendants. 1st. Natural guard- 
jan cannot receive property of child until bond is filed: 
Code, sec. 1794. 2d, Equity will not afford relief to a party 
who has violated a statute: Ist Story’s Eq. Jur. secs. 298- 
306: 3 Ga. R., 183; 5th, 413; 9th, 114; 11th, 245; Lord Ba- 
con’s General Orders, No. 6; 2 Camp. Lives of Chancellors, - 
348 ; 2d Bacon’s Ab., p. 139. 


om 


McCay, Judge. 


Our Code, section 1794, provides “that the father of a 
minor, and if the father be dead, the mother is the natural 
guardian of the minor;” and it then adds, “the natural 
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guardian cannot demand or receive the estate of the minor 
until he or she gives bond, approved by and to the Ordi- 
nary.” Without doubt this is a wise and proper provision, 
and, without doubt, neither the father or mother of a minor 
can legally bind the ward by a receipt of the property until 
the bond be given as required by law. A receipt of the 
ward’s money is, no doubt, by virtue of this provision ille- 
gal—that is, without authority—a payment to the natural 
guardian is no legal payment, and the person paying is still 
bound. All this is true, and in this sense such payment or 
receipt is illegal. It is just as illegal to pay money duea 
minor to his natural guardian who has not given bond as to 
pay it to any other unauthorized person. The payment, in 
either case, is without authority, not sanctioned or authorized 
by law. But it seems to me absurd to say that it is illegal 
in the sense that it is corrupt—contrary to public policy—a 
violation of law, so that the Courts will refuse to interfere 
between the parties engaged in the transaction under the 
maxim: “ Jn pari delicto, potior est conditio defendentis.” 
It is, it is true, a well-settled rule that parties engaged in 
violating the law cannot call upon the Courts to aid them if 
either gets the advantage of the other. Money paid to com- 
pound a felony cannot be recovered back ; and, generally, a 
debt arising under any agreement which is, by law, a crime 
or contrary to good morals, or against the declared public 
policy of the State, cannot be recovered. These are familiar 
rules, and we have nothing to say against their existence or 
their wisdom. But it is, in our judgment, an utter perver- 
sion of the rules we have referred to, to apply them to such 
a case as this. 

The payment of this money to the mother was in no sense 
corrupt or a crime, or contrary to good morals, or against 
public policy. It was simply unauthorized; the payment 
was no protection to the company. The mother had no au- 
thority to receive it. It stands precisely as if it had been 
paid to any other unauthorized person, and that is all. The 
law does not prohibit such a payment; it simply declares it 
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unauthorized. In announcing that the parent is the natural 
guardian, it qualifies his powers as a guardian by withold- 
ing from him the right to take possession of the minor’s 
estate. If he does get possession, it seems to me the very 
height of absurdity to say that the person who lets him have 
it is guilty of such a violation of the law as that he has no 
status in a Court of justice; that he comes in as a law-breaker, 
and cannot be listenedto. The strongest possible illustration 
of the wrong of such an application of this law is in this 
ease. Here it appears, by the bill, that this payment was 
made in good faith, without any intent todo wrong, but with 
the purpose of honestly and fairly complying with the duty 
of the company. And yet it is asserted that the Courts of 
justice, in holy horror of conniving at a violation of law, 
will refuse to compel the mother, who has got this money 
without authority, to pay it back. If the rule has any ap- 
plication to this case, it must go as far as this; for if the 
money was illegally paid, in the sense of the rule which is 
relied on, it can no more be recovered back from Mrs, Chap- 
man than it can in the method now insisted on by the plain- 
tiff in error. The truth is, the present proceeding is only a 
proceeding to get the money back from Mrs. Chapman, and 
equity is resorted to, not because a Court of law would re- 
fuse to interfere against her, but because she is insolvent and 
has put the money to such use as that it is a proper charge 
in her favor against the estate of theminor. Having a right 
of action at law against Mrs. Chapman, and she having a 
right to compel the minor to account to her, the company 
asks to be subrogated to her rights against the minor, on the 
ground that, as she is insolvent, and as, in truth, the money 
she used for the necessities of the ward came from the com- 
pany, it is only right that the ward should not be allowed 
again to get the money. It is inequitable that this minor 
shall twice get this money: once, through the hands of an- 
other, and now by a judgment. Minorsare, it is true, favor- 
ites of the Courts, but, as it seems to me, even for these fa- 
vorites, the Courts will not do such gross injustice. 

Judgment reversed. 
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MONTGOMERY, Judge,‘coneurred, and referred to his opin- 
ion in the case of the Southwestern Railroad Company vs. 
Chapman, guardian, on page 542. 


WaRNER, Chief Justice, dissenting. 


This was a bill filed by the complainant against the de- 
fendants to enjoin the collection of a judgment obtained for 
certain described dividends on railroad stock, which was the 
property of the defendant’s infant ward, and which, it is 
alleged, was paid by the complainant to the mother and nat- 
ural guardian of the infant, and which had been used and 
appropriated for the benefit of the ward. There is no suffi- 
cient excuse or reason stated why this bill was not filed when 
the action in which the judgment was rendered was pending 
in the common law Court, if, indeed, the complainant was 
entitled to the relief now sought. But, in my judgment, the 
complainant is not entitled to the relief prayed for. The 
dividends of the stock was the property of the infant ward. 
The mother, to whom the complainants paid them, was her 
natural guardian. The 1794th section of the Code declares, 
that the natural guardian cannot demand or receive the prop- 
erty of the child until a guardian’s bond is filed and accepted 
by the Ordinary, which it is not pretended was done in this 
ease. This provision of the Code is a wise one, and was in- 
tended for the protection of infants, and a Court of equity 
has no more power or authority to disregard and violate the 
provisions of a positive statute than a Court of law, or to 
grant any relief to a party who has violated it. From what 
source does a Court of equity derive its power and authority 
to dispense with and disregard the provisions of a positive 
statute? A positive statute, when enacted in pursuance of 
the Constitution, prescribes a rule of conduct for the govern- 
ment of Courts of equity as well as Courts of law, no matter 
what abstract notions of justice the Courts may entertain of 
the cases controlled by it. If it were otherwise, the rights of 
the citizen would be entirely dependent upon the Judge’s no- 
\ions of abstract equity, instead of the positive law prescribed 
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by the supreme power of the State, for their government. 
The complainant having paid the dividends in violation of 
the provisions of a positive statute, and in violation of the 
public policy of the State, as manifested by that statute, a 
Court of equity cannot grant the relief prayed for any more 
than a Court of law could have done. 


THE MANUFACTURERS’ BANK oF Macon, plaintiff in error, 

vs. Henry J. LAMAR, defendant in error. 

1. Where a holder of bank bills, issued before June, 1865, gives them in 
regularly at what he swears, on the trial, he was willing to sell them 
at, and pays the taxes due on that valuation, there being no contradic- 
tory evidence of the value of the bills, it is a sufficient compliance with 
the Relief Act of 1870. 

2. A State bank, not specially authorized by its charter to do so, could 
not, in 1862, issue any of its bills, intended to be used as money, re- 
deemable otherwise than with gold or silver coin. Where it did issue 
bills at that date, in the usual form, it is inadmissible in a suit on them 
by a bona fide holder, who did not receive them from the bank, but 
purchased them from others, to prove that they were intended by the 
bank to be payable in Confederate currency, and were so understood 
by the community in which the bank was located. The Ordinance of 
1865 does not apply to such contracts. 


Relief Act of 1870. Tax-affidavit. Bank bills. Bona 
fide holder. Before Judge Cote. Bibb Superior Court. 
October Adjourned Term, 1871. 


Henry J. Lamar brought suit against the Manufacturers’ 
Bank of Macon on six hundred and thirteen bank notes, 
amounting, in the aggregate, to $1,904. 

The defendant pleaded, Ist. The Relief Act of 1870, in ref- 
erence to set-off and recoupment. 2d. That $1,693 of the 
notes sued on were issued on a Confederate bond, with the un- 
derstanding that they were redeemable in Confederate treas- 
ury notes, and that, therefore, they should be scaled. 3d. 
That the notes sued on, dated in 1862, being understood to 
be redeemable in Confederate treasury notes and not in specie, 
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were illegal and void as against the stockholders of said bank. 
4th. That said notes were purchased by the plaintiff at about 
the value of Confederate money, and for much less than their 
face value ; that said bank is insolvent ; that, therefore, plain- 
tiff is only entitled to recover from said bank the amount 
paid for said bills. 5th. That said bank suspended payment 
in the fall of 1860, and when reorganized, in 1862, it was 
on a Confederate basis, its assets being Confederate currency 
and Confederate States securities, payable in said currency ; 
that this was the condition of the bank when the notes, dated 
in 1862, were issued; that plaintiff, by reason of his resi- 
dence and doing businesss in the city of Macon, received said 
notes sued on with full knowledge of the said facts; that, 
therefore, the stockholders are not liable on said notes, and 
if liable, only for the value of said notes in Confederate 
currency. 

Plaintiff testified as to the payment of taxes on the notes 
sued on, as follows: Witness has been the holder of some of 
the bills sued on since 1860; has purchased most of them 
since the war; witness has paid taxes on all the bills sued on 
regularly since he has owned them; does not remember ex- 
actly what he estimated them at; thinks it was about forty 
cents on the dollar; witness always considered the defendant 
solvent and liable and able to redeem its bills in good cur- 
rency ; witness estimated the bills at what he believed them 
to be worth; was always willing to take for the bills the 
amount for which he gave them in for taxes ; has never failed 
to give in and pay taxes since witness has lived in Bibb 
county. 

The jury returned a verdict for the plaintiff for the sum 
of $1,904, with interest from January 1st, 1870. 

The defendant moved for a new trial upon the following, 
among other grounds, to-wit: 

Ist. Because said verdict, if it is held to include a finding 
that plaintiff had duly paid all legal taxes on the bills sued 
on, is strongly and decidedly against the weight of evidence, 
and is without any evidence to support it. 
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2d. Because the Court erred in refusing to allow William 
A. Cherry, the president of defendant, to testify that the 
statements in the plea as to the insolvency of said bank and 
the alleged illegal issue of the bills dated in 1862, were true. 

3d. Because the Court erred in refusing to allow said W. 
A. Cherry to answer the following questions propounded by 
defendant’s counsel : Whether said bank was reorganized in 
1862, prior to the issue of the bills sued on, bearing date in 
that year? if so, whether it was on a Confederate or specie 
basis? Whether said bank was solvent or insolvent when 
the bills dated in 1862 were issued? Whether there were 
any specie paying funds belonging to said bank when said 
bills were issued? In what currency the bills issued in 1862 
were intended by the officers of said bank, and universally 
understood by the community, to be paid in? Whether said 
bills dated in 1862 were issued with the understanding by 
the bank, the community and the bill-holders, that they were 
payable in Confederate money, specie, or what? Whether 
said bank is now insolvent or solvent, and to state if he 
knew what plaintiff paid for the bills sued on? 

The motion for a new trial was overruled by the Court 
and plaintiff in error excepted and assigns said ruling as 
error. 


LANIER & ANDERSON, for plaintiff in error. 


A. O. Bacon ; Tuomas J. Srumons, for defendant. 


MontTaom_ery, Judge. 


1. The fourth section of the Relief Act of 1870 does not 
require the jury to return a separate finding upon the ques- 
tion of payment of taxes by the plaintiff, unless they are of 
opinion that the taxes have not been paid, and in that case 
it is required, because if the plaintiff has not paid the taxes 
the defendant is entitled to a dismissal of the suit, not toa 
verdict. The proof of the payment of taxes by the plaintiff 
is one of the burdens cast upon him by the law to entitle 
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him to a recovery, and is necessarily found in his favor by a 
general verdict for him. We think the proof on this point 
warranted the verdict. 

2. It is not pretended in this case that there is any special 
authorization to the bank by the Legislature to issue bills in 
1862 redeemable in anything but gold and silver coin. The 
law upon this subject is positive, that no bank shall issue 
bills “ payable or redeemable in any other manner or in any 
other thing than with gold and silver coin.” If it does, it 
is a misdemeanor on the part of its officers: Act of 1837, 
sections 2 and 3; T. R. R. Cobb, 103; Act of 1838, section 
4; Ibid., 104. The Code is to the same effect : section 1478, 
par. 4. The Acts of 1837 and 1838 were of force at the 
time the bills of the bank were issued in 1862. A pur- 
chaser had the right to presume that the bank intended to 
comply with the law, to say nothing of introducing parol 
evidence to prove that a written contract. meant what the 
law said positively it should not mean, and which, on its 
face, purports to comply with the law as it existed at the 
time. We do not think the Ordinance of 1865 was intended 
to go so far as to permit parties to give in evidence an illegal 
intention on their part to relieve themselves from liability. 
No man shall take advantage of his own wrong. 

Judgment affirmed. 


GEORGE HENDERSON, plaintiff in error, vs. SAMUEL A. 
GREER, et al., defendants in error. 


New trial. Before Judge Harrexy. Terrell Superior 
Superior Court. November Term, 1870. 


This case was returned to the July Term, 1871, of the 
Supreme Court. When called, the death of Samuel A. Greer 
was suggested, and the following order passed. 

“The death of Samuel A. Greer, one of the defendants in 
error, having been suggested of record, and it appearing to 
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the Court that there is no representation of his estate, and 
that the said Greer died since the filing of the bill of excep- 
tions in said case: It is ordered that the plaintiff in error be 
allowed, at the next Term of the Court, to open the record 
and proceed toa trial of said case, and that this order be 
published sixty days before the next Term, as prescribed by 
the rules of this Court.” 

At the January Term, 1872, said cause was again contin- 
ued for want of parties, At the July Term, 1872, defendant 
in error moved to dismiss the writ of error, on the ground 
that there had been no service of the aforesaid order, either 
by publication or personally, under the 26th rule of Court. 

The writ of error was dismissed. 


A. Hoop; H. Moreay, for the motion. 


Wrieut & Warren; C. B. Wooren; W. A. Haw- 
KINS, contra. 


JEREMIAH WALTERS, plaintiff in error, vs. HENRY Mor- 
GAN, defendant in error. 


Before Judge Srrozier. Dougherty Superior Court. De- 
cember Term, 1871. 


Hines & Hosss; Z. P. Opum, for plaintiff in error. 
D. H. Port; H. Morea, for defendant. 


When this case was called a motion was made by counsel 
for defendant in error to dismiss the writ of error, because 
the bill of exceptions failed to show that it was presented 
and certified to by the presiding Judge, within thirty days 
from the adjournment of the Court at which the rulings com- 
plained of were made. It did not appear, from the record 
when the December Term, 1871, of the Superior Court of 
Dougherty county adjourned. The motion was sustained 
and the case dismissed. 
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Francis A. JONES, plaintiff in error, vs. GROOVER, StuBBs 
& Company e al., defendants in error. 


1. Where a mortgage and notes secured by it are placed in the hands of 
an attorney for foreclosure and suit, one of the conditions of which 
mortgage is, that the mortgagor shall pay all expenses of foreclosure, 
including attorney’s fees, and the attorney takes the rule nisi, calling 
on the defendant to show cause why the mortgage should not be fore- 
closed for the amount due, and ten per cent. thereon as attorney’s fees, 
and the attorney also commences a common law suit and gives written 
notice to the defendant not to settle or compromise with plaintiffs, ex- 
cept through the attorney; notwithstanding which the defendant does 
compromise the case with the plaintiffs, without the knowledge of the 
attorney, the latter is entitled'to a rule absolute to the extent of his 
fees, in the absence of any cause shown to the contrary. 

2. The absence of defendant’s counsel, by leave of Court, on the day the 
rule absolute was taken, but who had left with plaintiff’s counsel a 
written consent that the rule might be taken unless, before a certain 
day named, which had passed, a satisfactory settlement was had, is no 
ground for enjoining the levy of the execution issued upon the rule, 
especially where such injunction is not asked until after the return 
term of the execution has passed, and there is no allegation of the in- 
solvency of the plaintiffs or their attorney, or of any good defense 
which could have been made to the rule. 


Refusal of injunction. Attorney’s fees. Leave of absence. 
Before Judge Gipson. Burke county. At Chambers. July 
15th, 1872. 


Francis A. Jones filed his bill against Groover, Stubbs & 
Company and John L. Smith, sheriff of Burke county, mak- 
ing the following case : 

On April 19th, 1870, Jones gave to Groover, Stubbs & 
Company his note for $7,500, secured by mortgage upon cer- 
tain real estate in the counties of Burke and Emanuel, due 
November 20th next thereafter. The mortgage contained a 
provision for the payment of all attorney’s fees by the mort- 
gagor in case default was made in the settlement of the 
amount due on the same at the maturity of the note. Groo- 
ver, Stubbs & Company proceeded to foreclose the mortgage 
at the May Term of Burke Superior Court, 1871. Pending 
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the rule nisi, Jones called on Groover, Stubbs & Company 
and complained of this proceding, and they proposed to with- 
draw the proceedings if he would pay them, by the ...... day 
OME aaniin , 1871, the sum of $....... .- This Jones refused to 
do, unless he should be relieved from attorney’s fees; they 
replied, “ Well, pay the amount suggested and that shall be 
all right,” or words to this effect, and accordingly, in the fall, 
a short time before Burke Court convened, he paid said sum 
at the time agreed on, On Monday, the first day of Court, 
Frank H. Miller, Esq., being aware of the settlement of the 
case, and also of the absence of Stephen A. Corker, Esq., 
counsel for Jones, by leave of the Court, entered a rule abso- 
lute against him for the amount of his and Thomas E. Loyd’s 
fees as counsel for Groover, Stubbs & Company, to-wit: the 
sum of $813 43, being ten per cent. on the amount alleged 
to be due on the mortgage. The execution is proceeding 
against the property of complainant. The bill prays that 
the rule absolute may be set aside and said Groover, Stubbs 
& Company be required to pay said attorney’s fees, or, in de- 
fault of this, that a new trial may be awarded to complain- 
ant, with the privilege to insist on all his legitimate defenses 
as though the case were for the first time on trial; that, in 
the meantime, said execution be enjoined. 

To the bill was annexed a statement, as an exhibit, by 
which it appears that complainant was still indebted to Groo- 
ver, Stubbs & Company in the sum of $2,863, after allowing 
the aforesaid credit. The bill was presented to Judge Gibson 
on May 19th, 1872. 

The answer of Groover, Stubbs & Company showed that 
they only agreed to withdraw the proceedings of foreclosure 
on the mortgage upon the payment of $7,975 91, and all ex- 
penses and counsel fees which had accrued. They expressly 
deny that they ever contracted to pay said fees. 

The affidavit of Frank H. Miller, Esq., which, together 
with other affidavits, unnecessary to an understanding of the 
decision of the Court, were read on the hearing of the appli- 


cation for injunction, was as follows, to-wit: 
Vou. xiv1.37. 
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“ Personally appeared Frank H. Miller, who being duly 
sworn, says, that in the month of May, 1871, he was em- 
ployed by Thomas E. Loyd, Esq., to take charge of the col- 
lection of certain claims of Groover, Stubbs & Company, one 
of which consisted of a note of Francis A. Jones for $7,500, 
dated April 19th, 1870, and secured by mortgage of that 
date on lands of F. A. Jones, in Burke and Emanuel coun- 
ties. That the original petition for foreclosure in Burke, and 
rule nisi, was prepared by T. E. Loyd and forwarded to 
Burke Court. It was duly taken at May Term, 1871, wherein 
defendant was called upon to show cause why he should not 
pay the debt, with counsel fees of ten per cent. thereon. 
This was served personally, as appears by the service, July 
18th, 1871, on F. A. Jones. The original mortgage and 
note were not received by deponent from Mr. Loyd until 
August 20th, 1871. After this, deponent prepared a writ 
against defendant at common law, to November Term, 1871, 
and sent the same to 8. A. Corker, Esq., who, deponent was 
informed, was one of Jones’ attorneys. On this writ ap- 
peared the following written notice : 

“Notice is hereby given to the defendant not to compro- 
mise or settle this action against him except through the un- 
dersigned, as no other settlement will release him from lia- 
bility for the attorney’s fees of plaintiff. 

“*FranK H. Miter, plaintiff’s attorney.’ ” 


This writ was returned to deponent by S. A. Corker, 
Esq., with the acknowledgment of Jones in person thereon, 
as of October 17th, 1871. Subsequently, deponent had 
taken, at October Term, 1871, a rule nisi to foreclose in 
Emanuel county. On Monday, November 21st, 1871, the 
first day of November Term, 1871, of Burke Superior Court, 
deponent ascertained from the Clerk that no cause had been 
shown by defendant to the rule nisi, nor had he paid any money, 
when he called on 8. A. Corker, Esq., to know if his client 
would pay, or if a rule absolute should be taken. He, Corker, 
stated that he was informed the matter had been settled, but 
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could not state how. Deponent thereupon called Mr. Cork- 
er’s attention to the fact that his client had been notified not 
to settle except through him, deponent. Deponent immedi- 
ately wrote to T. E. Loyd for information, and remained at 
Burke Superior Court that day and the next, when, not 
hearing, and desiring not to fail to obtain judgment at that 
term, and wishing to ascertain the truth of the statement as 
to any settlement, he took from Corker & Dickson, defend- 
ant’s attorneys, a statement in writing as follows: 


“ GROOVER, Stupps & Company vs. Francis A. JONES. 
“Petition and rule nisi to foreclose. 


“Tt is hereby agreed, on the part of defendant’s attorneys, 
that the rule absolute shall be entered on the minutes of the 
Court on Friday, the 25th November, 1871, unless before 
that time a satisfactory settlement is had, and that if, from 
any cause, Court should finally adjourn before said day, and 


no settlement be had, the same shall be entered on the min- 
utes of the Court, and execution issue as of this date, No- 
vember 21st, 1871. F. A. JONES, 

“ By Corker & Dickson, his attorneys.” 


On Friday, 24th, and Saturday, 25th of November, 1871, 
deponent was at Burke Court, but not having heard any- 
thing, he waited longer at Mr. Corker’s request. On.Sunday, 
26th, he received a letter from T. E. Loyd, per J. R. Saussy, 
dated the 22d, which had been forwarded from Waynesboro, 
stating that Groover, Stubbs & Company had requested him 
yesterday to have the cases against Jones stopped for the 
present, but did not say what arrangement they had made, 
and directed the proceedings to be continued, and send de- 
ponent’s bill, which he would present for payment and send 
as soon as collected. Deponent forwarded his bill November 
27th, 1871, but received no reply ; whereupon he wrote J. 
R. Saussy, who had been acting for Mr. Loyd to find out 
the terms of settlement. Not hearing from either, deponent 
wrote to S. A. Corker December 26th, 1871, for the same 
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information, and received his reply, dated December 30th, 
1871, that he saw Mr. Jones in reference to deponent’s fee, 
and he said there was a small balance due to Groover; that 
he would arrange with them the matter before final settle- 
ment. Subsequently, early in January, deponent met Mr. 
Corker and asked him the terms of settlement, when he re- 
plied he did not know. Deponent went to Savannah Jan- 
uary 29th, 1872, and found Mr. Loyd ill. Deponent then 
called in person on Groover, Stubbs & Company to ascertain 
the terms of settlement and to see if they would pay his fee, 
but they referred him to Mr. Loyd without giving any ex- 
planation. The next day deponent saw Mr. Loyd by ap- 
pointment with him, and Groover, Stubbs & Company, but 
Groover, Stubbs and Company did not keep their appoint- 
ment, nor would go to see Mr. Loyd when sent for. While 
in Savannah deponent ascertained the counsel fees in all cases 
to be ten per cent. on the amount as claimed in the rule 
nisi. 

At the Adjourned Term of Burke Superior Court on Febru- 
ary 5th, 1872, deponent moved for judgment for counsel fees on 
the amount due. After making most diligent efforts, he had 
not then obtained information of the terms of settlement or 
of any settlement had, and believing that there was collu- 
sion to prevent the payment of counsel fees, he pressed the 
motion. §. A. Corker was not present on that day, but the 
motion was resisted strenuously by J. 8. Hook, Esq., counsel 
for F. A. Jones, and Mr. Dickson, of Corker & Dickson. 
No plea had been filed, or cause shown, and upon the pro- 
duction of the mortgage and the written consent of Corker 
& Dickson, with the rule nisi requiring cause to be shown 
as to attorney’s fees, the Court granted the rule absolute. 
On the evening of the same day deponent met S. A. Corker, 
Esq., in Augusta, and informed him of what had been done 
in this and other cases against Jones. Deponent heard no 
objection at the time, or at any time, from Mr. Corker as 
to his right to proceed as has been done, until the filing of 
the bill for injunction, On the 8th of February, 1872, de- 
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ponent received a letter from Corker about other cases against 
F, A. Jones, but no reference to this was had, and no motion 
was made in the case before adjournment, although the Court 
lasted nearly all the week. 

After this Term, to-wit: February 23d, 1872, Francis A. 
Jones called on deponent and stated that Groover, Stubbs & 
Company agreed with him to pay the fees when he settled with 
them; that there was a balance due, and he was going to Sa- 
vannah at once to have both matters settled; but it was not 
until March 16th, 1872, that deponent learned positively what 
F. A. Jones had paid Groover, Stubbs & Company, and what 
was still due them. This information was received upon an 
investigation before auditors of the affairs of F. A. Jones, 
executor of M. D. Jones. Deponent then learned that on 
November 20th, 1871, the first day of Court, $7,975 91 was 
paid, and there was still due $2,863 on this mortgage. It is 
to be borne in mind that during the whole of these proceed- 
ings there was pending a petition, and rule nist and suit at 
common law against Jones, as exeeutor of M. D. Jones, on a 
note for $7,500 not yet disposed of, but which F. A. Jones 
had assumed individually, and was included in his settlement 
of November 20th, 1871, with Groover, Stubbs & Company. 
On the 19th of February, 1872, deponent ordered execution to 
issue, with instructions to the sheriff to levy the fi. fa. at 
once, which the Clerk informed deponent under date of March 
6th, 1872, he had done. No advertisements have been made 
of any levy to deponent’s knowledge. Deponent swears that 
Groover, Stubbs & Company are, to the best of his knowledge 
and belief, entirely solvent, and that Thomas E. Loyd and 
himself are also. (Signed) 

FRANK H. MILLER.” 
* Sworn to and subscribed before me, 
June 10th, 1872. 
(Signed) WitirAM Gipson, J. 8. C.” 

The injunction was refused on July 15th, 1872, and com- 

plainant excepted, and assigns said ruling as error. 


Hook & GARDNER, for plaintiff in error. 
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Tuomas E. Loyp; Frank H. MILuer, for defendants. 
1. The Court below had no jurisdiction : 49 Ga., 228 ; Code, 
sec, 4124. 2. The bill was filed too late to enjoin fi. fa.: 1 
Equity Rule; 37 Ga., 583. 3. It contained no sufficient al- 
legations of any defense existing at the time of judgment, of 
any injury received from his counsel’s absence, or that he has 
now any defense: Bell vs. Marietta P. M. Co., decided Feb- 
ruary 13, 1872. 4. Misunderstanding between client and 
attorney as to defense, no ground to set aside judgment: 40 
Ga., 506. 5. When notice is given not to settle, defendant 
is bound for fees due from plaintiff’s attorney: Code, sec. 
1980; 39 Ga., 5. And certainly when called upon to show 
cause why he should not pay, as agreed under the mortgage. 
6. The facts show such conduct on the part of F. A. Jones 
and Groover, Stubbs & Company, as amount to legal fraud, 
to defeat or postpone the rights of the attorneys to their 
fees, which is not allowed: 39 Ga., 7. 7. An attorney is 
not required to prove his claim for fees, except in cases of 
tort, when there is no evidence of the existence of any rea- 
sonable cause of action: 36 Ga.,629. 8. No error to refuse 
injunction on such grounds as constitute no defense to the ac- 
tion: 30 Ga., 664. 9. When a party has his day in Court, 
equity cannot relieve, even if judgment is wrong: 32 Ga., 
362; 16 Ga., 398; Code, sec. 2621. 10. To have allowed 
such writ would relieve the sheriff, who is already liable: 26 
Ga., 437 ; 11 Ga., 297; Kimbro vs, Edmondson, decided Sep- 
tember 17th, 1872. 11. Insolvency of Groover, Stubbs & 
Company, or their attorneys, must be alleged in any case to 
restrain an execution: 15 Ga., 533; 26 Ga., 485. But can- 
not be when, by complainant’s own showing, a large balance 
is still due by him to Groover, Stubbs & Company, unpaid, 
which he does not and has not tendered: 42 Ga., 412. 12. 
It is true that leave of absence dispenses with the discharge 
of professional duties: 25 Ga., 158; 36 Ga., 54. But only 
with reference to matters arising during the time of the leave, 
and which relate to cases where a meritorious defense has been 
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filed: Bell vs. Marietta P. M. Co., decided February 13th, 
1872; 43 Ga., 376; Smith vs. Brand, decided February 20, 
1872; Rust, Johnson & Co. vs. Ketchum & Hartridge, deci- 
ded July 16, 1872. 


MonTGomery, Judge. 


Section 1980 of the Code provides that “ parties cannot, 
by settlement between themselves, defeat the attorney of any 
lien or claim under contract with his client of which the op- 
posite party had notice prior to the consummation of such set- 
tlement.” Judge McCay, in Hawkins vs. Loyless, 39 Geor- 
gia, 5, seems to think the lien must be created by contract 
and that the section does not apply to liens arising by opera- 
tion of law. With due deference to the opinion of my asso- 
ciate and that of Judge Walker, in Grey vs. Lawson, 36 G'eor- 
gia, 630, it strikes me that the section applies to all liens 
which attorneys may have, whether created by contract or 
arising by operation of law. Attorneys seldom or never take 
liens from their clients by contract ; but are content to rely on 
the lien given them by operation of law. They often make 
contracts with their clients, out of which their claim for remu- 
neration arises, or rather, to speak more accurately, by which 
their claim for remuneration is measured. Hence I think it is 
the claim alone which is to be under contract. The view here 
presented seems to be sustained by the section immediately 
preceding (section 1979,) which says attorney’s liens, without 
saying how created, shall attach upon all property recovered 
by them, and be superior to all other liens. Section 1980, is 
but a continuation of the same subject. True, there is no com- 
ma after the word lien ; but how many of our laws will bear 
the test of rigid rules of punctuation ? 

Be this as it may, the attorney in this case had “a claim 
under contract with his client” for the payment of such fees 
as his services were reasonably worth, and the complainant 
had notice not to settle with the mortgagee except through 
the attorney, and had agreed in the mortgage to pay the at- 
torney’s fees ; and the rule nisi had called upon him to show 
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cause why he should not doso. Judge Walker, arguendo, 
in Grey vs. Lawson, 36 Georgia, 630, says, in an action of 
tort the attorney must have a “lien or claim by special con- 
tract” of which the defendant must be notified before settle- 
ment tobind him. What is meant by “special contract” is not 
very clear. If he means an express contract fora definite fee, 
that queston is not made by the case. The questions there de- 
cided are that an attorney must give notice of his intention 
to look to the defendant for his fee before settlement of the 
case by the defendant with the plaintiff, and the mere fact of 
his appearance is not such notice; and in an action of ¢ort, 
even if he give such notice, he cannot hold the defendant lia- 
ble for his fee, until he show that the defendant was liable 
to the plaintiff in damages for as great an amount as the fee 
claimed, for “it may appear on the trial that the plaintiff 
had no sufficient cause of action; or, if his action be main- 
tainable, he may be entitled to mere nominal damages, 
much less than the claim of the attorney for his services ; in 
either event the defendant should not be made to pay for the 
benefit of the attorney more than the plaintiff had a right 
originally to recover,” and therefore the case ought to go to 
a jury to determine the liability of the defendant to the plain- 
tiff before the Court can know whether he is bound to pay 
the attorney anything. In that case the defendant availed 
himself of his defenses before the Court below granted the 
judgment in favor of the attorney, from which the defendant 
promptly appealed and the judgment was reversed. That 
case differs from the case at bar in several particulars; that 
was a suit for a fort, in which a jury alone could determine 
how much, if anything, was due by the defendant; this was 
a rule to foreclose a mortgage in which a jury is never nec- 
essary, unless the defendant sets up some defense. In that 
case, no notice was given by the attorney to the defendant ; 
in this, the notice was given. In that, the defendant contes- 
ted the attorney’s right to take judgment against him ab 
initio; in this, judgment was permitted to go by default. 
Indeed, it was more than a judgment by default; the rule 
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absolute was taken under the written consent of the defend- 
ant’s counsel, that in the event of a failure to make a satis- 
factory settlement by a given time, which had passed without 
such settlement, the rule might be made absolute. Nor was 
it necessary to show the amount due on the mortgage. If 
the amount of the mortgage was not due at the time it was 
placed in the hands of the attorney, the complainant should 
have appeared, as the law provides, and shown it. But nei- 
ther that was done, nor was any other cause shown in answer 
to the rule nisi, why the rule should not be made absolute. 
Under this state of facts, we think the attorney was entitled 
to his rule absolute for the amount of his fees. 

2. Although the complainant’s counsel was absent at the 
time the rule was made absolute, yet he had left his written 
consent that the rule should be taken. Why, then, should 
the plaintiff in the rule be delayed? Had counsel intended 
to withdraw from his consent to let the rule be taken, he 
ought to have given notice of such intention. That there 
was, or may have been, a misunderstanding between himself 
and his client, is no reason why the judgment should be set 
aside: Kite vs. Lwmpkin, 40 Georgia, 506. His client should 
have informed him of any defense, if he had any. He not 
only failed to do so, but his bill fails to show any defense he 
could have made to the rule had he been present. He had 
written notice not to settle except through the attorney ; he 
had agreed, in the mortgage, to pay the necessary fees, and 
the rule nist called on him to show cause why he should not 
pay the ten per cent. on the amount of the mortgage as at- 
torney’s fees ; yet, he not only failed to make any defense, but, 
through his counsel, gave written consent that the rule should 
be taken. Whatever defense he had should have been made 
in answer to the rule nisi. He shows no sufficient reason 
why it was not done. “The well settled rule is, that the 
judgment concludes all disputes between the parties, unless 
there be fraud, accident or mistake, unmixed with any neg- 
ligence of the party complaining :” 40 Georgia, 509. Here 
was negligence in not answering the rule, if the defendant 











578 SUPREME COURT OF GEORGIA. 


Wharton and Bell vs. Jossey. 


had any available defense. If he had not, he is not hurt. 
The complainant not only failed to answer the rule nisi, but 
he has delayed to file his bill for an unreasonable time, and 
has not alleged any damage which he may suffer, if the Court 
fail to interfere, or that the defendants are insolvent and un- 
able to respond if he does. If Groover, Stubbs & Company 
promised to relieve him from the payment of counsel fees, as 
alleged in the bill, he has his recourse upon them. But that 
is no reason why the attorneys should be delayed in the pay- 
ment of their claims. 
Judgment affirmed. 


JEPTHA WHARTON and James W. BELL, plaintiffs in error 

vs. J. W. JosseyY, defendant in error. 

Where the plaintiff employed a servant who was indebted to one of the 
defendants in the sum of $24, in satisfaction of which he had previ- 
ously contracted to split rails, and defendants removed said laborer 
and his wife from the control of plaintiff, defendants were not liable 
for damages to plaintiff until the expiration of a reasonable time for 
the performance of the contract as to the rails. (R.) 

Master and servant. Before Judge CLARK. Webster Su- 

perior Court. September Term, 1871. 


All the facts necessary toa clear understanding of this 
case are set forth in the decision. 


W. A. Hawkins; Hawkins & Guerry; THomas H. 
Pickett, for plaintiffs in error. 


No appearance for defendant. 
WARNER, Chief Justice. 


The plaintiff brought his action against the defendants for 
persuading, enticing and decoying off from his employment, 
on his plantation, two servants, to-wit: Isaac Brown and his 
wife Emily. On the trial of the case the jury found a ver- 


ree 
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dict for the plaintiff for the sum of $191. The defendants 
made a motion for a new trial on the several grounds set 
forth in the record, which was overruled and the defendants 
excepted. It appears, from the evidence in the record, that 
on the 4th day of January, 1871, the plaintiff made a con- 
tract with Brown, and employed him asa laborer to work 
on his plantation for that year, and moved him and his wife 
there the next day thereafter ; did not know that Brown had 
been employed by Wharton. On the 7th January the de- 
fendants removed Brown and his wife from plaintiff’s plan- 
tation to Sampson Bell’s. It also appears, from the evidence, 
that Brown, at the time he hired himself to the plaintiff, was 
living with Wharton, one of the defendants, and had been 
living with him the previous year, and was indebted to him 
the sum of $24; that Brown had contracted with Wharton 
to split. rails for him to pay the debt. This contract of 
Brown with Wharton had not been complied with when the 
defendants removed Brown and his wife from the plaintiff’s 
plantation. This suit was commenced on the 21st February, 
1871. In our judgment, the plaintiff had no cause of action 
against the defendants until the expiration of the time for 
which Wharton had employed the servant to split the rails 
in payment of his debt, in the exercise of ordinary labor and 
diligence for that purpose. Until the servant had completed 
his prior contract with Wharton, the plaintiff had no claim 
to his services under his contract. So far as it is shown by 
the record, at the time the suit was commenced, Brown, the 
servant, was in the legal employment of Wharton. The 
plaintiff’s right to his services under his contract did not ac- 
crue until after the expiration of the servant’s contract with 
Wharton. If the defendants had detained the servant for 
an unreasonable time, under the pretext of performing his 
contract with them, or either of them, and thereby deprived 
the plaintiff of his services under his contract, with know- 
ledge of the same, then the plaintiff would have had a cause 
of action against them. 
Let the judgment of the Court below. be reversed. 
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Wit.1AM M. Lang, plaintiff in error, vs. Francois P. Coi- 
LIER, administrator, defendant in error. 

If land be sold, and the purchaser indorse the note of a third person to 
the vendor in payment, and transfer a mortgage to him, securing said 
note, there is no such novation of the contract, no change in the re- 
lations of the parties to each other asto deprive the vendor of his right 
to enforce the payment of the purchase money by levy on the land, 
(which has been set apart by the purchaser as a homestead) under ex- 
ecution against the indorser and maker of the note. The land was 
the consideration given for the indorsement of the note and mortgage. 
Until they are paid the vendor’s claim for the purchase money is supe- 
rior to the homestead, and the land may be subjected to its payment. 
Claim. Homestead. Novation. Indorsement Before 

Judge ANDREWS. Oglethorpe county. At Chambers. De- 


cember 27th, 1871. 


Francis P. Collier, as administrator of EK. V. Collier, re- 
covered a judgment against John W. Stephens, as principal, 
and William M. Lane, indorser, for the sum of $2,722 06, prin- 
cipal, besides interest and costs. The execution based upon 
this judgment was levied upon’a certain tract of land in the 
county of Oglethorpe, as the property of the defendant, Lane. 
Lane filed a claim to such portion of the said land as had 
been set apart to him as a homestead. The question as to 
whether the land was subject to said execution was submitted 
to the presiding Judge upon an agreed statement of facts to 
be decided, upon argument, at Chambers. 

The facts agreed upon are substantially as follows: 

Plaintiff sold to the defendant, Lane, part of the land lev- 
ied on, which was claimed as a homestead, in December, 1860. 
At the time Lane received a deed to said property from plain- 
tiff, he paid for the samg, and also for the gin and running 
gear, worth about $100, the sum of $4,500 in notes on dif- 
ferent persons. He never gave his own note, or any other 
obligation for said land, beyond his indorsement. One of 
the notes thus indorsed and transferred was the basis of 
the judgment above mentioned. A mortgage given to Lane 
to secure the payment of said note was also transferred to 
plaintiff. 
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The Court held the land subject to said execution, and or- 
dered the claim dismissed. To which ruling the defendant, 
Lane, excepted, and now assigns the same as error. 


JoHN C, REED, for plaintiff in error. Effect of indorse- 
ment: 1 Smith’s Lead. Cases, 452. Undertaking of Lane: 
Code, sec. 2738; Story’s Prom. Notes, 135; Act of 1843. 
Obligation of surety is accessory to that of principal: Act of 
1826; Code, sec. 2121; 29 Ga. R., 456. 


Rosert Toomss; 8. H. HARDEMAN, for defendant. The 
debt is for the purchase money of the land: Constitution of 
1868. Indorsement is a new contract: Story on Prom. Notes, 
129; 2 Kent’s Com., 460; 3 East. R., 482; 2 Burrows R., 
674; 17 Johns. R., 511; 2 Ga. R., 161; 4 Ga. R., 4; 39 
Ga. R., 531; 6 Cranch R., 224. 


MontTGoMERY, Judge. 


The position of counsel for plaintiff in error in this case 
was that the contract for the purchase of the land was one 
thing, the indorsement of a note of a third person in settle- 
ment, as he contended, quite another. In the first case, the 
purchaser was the primary debtor ; in the second, his liability 
was subordinate to that of the maker; that his indorsement, 
and Collier’s acceptance of it, put him in the position of a 
mere surety ; that the indebtment for the sale of the land was 
extinguished, and Collier must look to the contract as con- 
tained in the note, which was not given for the purchase 
money of the land, and that, therefore, an execution issuing 
from a judgment obtained upon the note, could not be levied 
on the Jand after it had been set apart as a homestead; that 
there is a novation here by the introduction of a new party, 
and the old contract is destroyed. The argument of the 
learned counsel is certainly ingenious, and displays great 
subtleness and fertility of resource. The doctrine contended 
for is undoubtedly correct, under our law, that the indorser 
is a surety ; but not only surety—and herein consists the fal- 
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lacy—he is still an indorser, and the common law principles 
applicable to that character still adhere to him. Every in- 
dorsement of a promissory note is the drawing of a bill of 
exchange by the indorser upon the maker. Suppose the 
trade had been a cash transaction, and Lane, instead of pay- 
ing the actual cash, had drawn a draft upon his factor in 
Augusta, to whom he had sent his cotton. Would the ac- 
ceptance of this draft by Collier have discharged Lane as 
primary debtor, and have amounted to a novation of the 
contract? Or suppose he had given Collier a check upon a 
bank for the money and the bank had failed before it could 
be presented, would Lane be only secondarily liable on such 
a paper? The facts show that Collier took the note on the 
faith of Lane’s indorsement, and the land was the considera- 
tion of the indorsement, refine upon it as we may, and Col- 
lier had the right to look to Lane in every character in which 
the nature of the transaction legally placed him, whether as 
surety, indorser, or drawer of a bill, or even as maker of a 
note—for every indorsement is*said to be the making of a 
new note. As to novation no new party is introduced into 
the contract between Lane and Collier—that contract is only 
represented by the indorsement. The maker of the note was 
not present and joining in that, but a contract which the 
maker had formerly made with Lane was by the latter trans- 
ferred to Collier. Suppose it had been an open account so 
transferred, would the debtor on an open account have been 
a party to the contract ? 

In any view we take of it we cannot divest the case of the 
prominent fact that Lane indorsed the note for the land, and 
that a judgment against him as such indorser is a judgment 
for the purchase money of the land, and takes precedence of 
the homestead. 

We, therefore, affirm the judgment, provided the plaintiff 
in fi. fa. will dismiss his levy upon all land included in the 
homestead of the plaintiff in error, which was not purchased 
from Francis P. Collier. 

Judgment affirmed. 
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Appling vs. Odom and Mercier. 


- Tuomas K. Appuine, plaintiff in fi. fa., plaintiff in error, 
vs. STEPHEN OpoM, defendant in fi. fa., and A. J. MER- 
CIER, claimant, defendants in error. 


An owner of land, who contracts with a cropper that he shall furnish to 
the cropper certain supplies with which to make tke crop, and that the 
share of the cropper should not be moved from the place until such 
advances are paid for, has a right to retain the crop until said advances 
are paid, against the cropper and all purchasers from him, or mort- 
gagees, subsequent to the date of the contract. 


‘Lien of landlord. Before Judge HARRELL. Early Su- 
perior Court. April Term, 1872. 





On the 28th day of November, 1871, Stephen Odom exe- 
cuted a mortgage on all his crop of corn and cotton grown 
on the plantation of A. J. Mercier, in the county of Early, 
to secure the payment of a promissory note of same date, 
payable one day afler date, for $270. This mortgage was 
foreclosed, and on December 6th, 1871, an execution was is- 
sued and levied on the following day on five bales of seed 
cotton, more or less, as the property of said Stephen Odom. 
On February 2d, 1872, a claim was filed to said cotton by 
A. J. Mercier. 

On the trial of the issue formed upon said: claim, it ap- 
peared, from the evidence, that there was a contract between 
A. J. Mercier, of the one part, and John Mozee and said 
Odom, of the other part, by which A. J. Mercier was to fur- 
nish the land and mules, and Mozee and Odom to furnish 
the labor to make a crop; that A. J. Mercier was to have 
one-half the crop for his rent; that eleven bales of cotton 
were made and packed ; that the larger portion of two bales 
left standing in the field was lost on account of Odom’ 
leaving the place; that one hundred bushels of corn, fifteen 
hundred pounds of fodder and three hundred and eighty-five 
bushels of cotton seed was also made; that theggqrn was 
worth $1 15 per bushel, the fodder $1 per hundred pounds, 
and the cotton seed twenty cents per bushel ; that one John 
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Milton, as agent for Mercier, furnished Odom with about 
eight hundred pounds of bacon and about eight bushels of 
corn; that A. J. Mercier furnished supplies, in addition, to 
Mozee and Odom, all of which was to be paid for before the 
crop was to be removed from the place; that meat was worth 
in the spring of the year 1871 from twenty to twenty-five 
cents per pound on a credit and fifteen cents cash ; that John 
Milton, as agent of A. J. Mercier, some time after the levy, 
together with the sheriff and some hands, divided the crop 
of cotton and the four and one-half bales levied on were 
placed in the hands of the sheriff ; that Mozee was not pres- 
ent at the division and did not consent to the same. 

The Court charged the jury that if the testimony showed 
that the sheriff and John Milton, as agent of A. J. Mercier, 
had divided the cotton and set it apart as the property of 
Stephen Odom, they must find the property subject to the 
fi. fa. 

The jury returned a verdict for the claimant. Plaintiff in 
fi. fa. moved for a new trial upon the following grounds, to- 
wit : 

1st. Because the verdict was contrary to law. 

2d. Because the verdict was contrary to evidence and 
strongly and decidedly against the weight of evidence. 

3d. Because the verdict was contrary to the charge of the 
Court. ’ 

The motion for a new trial was overruled, and plaintiff in 
error excepted and assigns error upon each of the grounds 
contained in said motion. 


A. Hoop, for plaintiff in error. 
No appearance for defendant. 


McCay, Judge. 


There is an obvious distinction between a cropper and a 
tenant. One has a possession of the premises, exclusive of 
the landlord; the other has not. The one has a right fora 
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fixed time; the other has only a right to go on the land to 
plant, work and gather the crop. The possession of the land 
is with the owner as against the cropper. This is not so 
of the tenant. The case made in the record is not the case 
of atenant. The owner of the land furnished the land and 
the supplies. The share of the cropper was to remain on the 
land, and to be subject to the advances of the owner for sup- 
plies. The case of the cropper is rather a mode of paying 
wages than a tenantcy. The title to the crop subject to the 
wages is in the owner of the land. We are of opinion there- 
fore, that no person can purchase or take a lien on the wages 
of the cropper, to-wit: his share of the crop until the bar- 
gain be completed, to-wit: until the advances of the plan- 
ter to the cropper, for the supplies, have been paid for. A 
different rule might obtain, as to a tenant, the right of the 
landlord for supplies being only @ lien. But the cropper’s 
share of the crop is not his until he has complied with his 
bargain. | 
Judgment affirmed. 


THE Cape Fear StEamMBoaT Company, plaintiff in error, 
vs. JOSEPH F’, TORRENT e al., defendants in error. 


1, An affidavit by an officer or employee on any steamboat, made under 
section 1969 of the Code, for the purpose of foreclosing a lien on such 
boat for any debt that the affiant may have against the owner or lessee 
of the boat, must state the name of the person or persons owing the 
debt, as well as comply with the other requirements of the statute. 
This is necessary to give the State authorities, who cannot proceed 
solely in rem. in such a case, jurisdiction. And where the averment 
is, that demand was made upon the agent, it should state that the de- 
mand was made on the agent of the owner or lessee, as the case may 
be, and not on the agent of the boat. 

2. The affidavit being the foundation of the proceeding, the execution 
issued thereon must conform to it, and cannot supply its defects. 
Where the affidavit contains all the requirements of the law, the exe- 
cution. if defective, may be amended so as to make it conform to the 
affidavit. 

VoL. xtvz. 38, 
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Steamboat lien. Affidavit. Demand. Amendment. Be- 
fore Judge ScutEy. Chatham Superior Court. January 
Term, 1872. 


A rule nisi was issued by the Superior Court of Chatham 
county calling on the sheriff to show cause why certain exe- 
tions which had been lodged in his hands by Joseph F. Tor- 
rent and others had not been satisfied out of the funds arising 
from the sale of the steamboat Governor Worth. In answer 
to said rule, the said sheriff showed for cause that the said 
steamboat had been sold under foreclosure of mortgage, at 
the instance of the Cape Fear Steamboat Company, and that 
the sale did not produce a sufficiency of money to pay said 
execution ; and that payment of the above-named fi. fas. was 
resisted by the said Cape Fear Steamboat Company, upon 
various grounds. The said fi. fas. were then submitted to 
the Court, with the proceedings upon which they were 
founded, to-wit, as follows: 


“STATE OF GEORGIA—CuatHam County : 

“ Before me, the undersigned, personally came and ap- 
peared, James Greyson, who, being duly sworn, upon oath 
saith that he was an employee as oiler on the steamboat Gov- 
ernor Worth, engaged in the navigation of the Savannah 
and Altamaha rivers, within and forming the boundary of 
this State, and that he has a demand against the owners of 
said steamboat for wages due him for personal services in 
connection with the same, as oiler as aforesaid, from the 15th 
day of April, 1871, to the 7th day of June, 1871, inclusive, 
a bill of particulars of which is hereunto attached, for fifty- 
two dollars. That this deponent has made a demand for 
payment of the said sum on Robert Erwin, the agent of said 
steamboat, and that the said Robert Erwin has refused to 
pay the same. 

“That the said demand is now being prosecuted within one 
year after the said debt became due. 

“ And that the said steamboat is now lying at the port of 
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Savannah, in the county of Chatham, having arrived at the 
place of destination to which it has been freighted. 

“Wherefore he prays that this, his lien, against said steam- 
boat for his debt for personal services due him as aforesaid, 
may be enforced in terms of the statute in such cases made 
and provided. (Signed) 


hi 
“JAMES } GREYSON. 
mark, 


“Sworn to and subscribed before me 
this 15th June, 1871. 
(Signed) ‘‘Puitip M. Russet, Jr., 
“N. P. and E. O. J. P., C. C., Ga.” 


“Steamer Governor Worth and owners— 
“ To James Greyson, Dr. 
“ For services rendered on board said steamboat as 
oiler, say from April 15th to June 7th, 1871, at 
SOE Oe BE idececrns nceceeciniesmniintenaiiaiemenea $52 00 
“Tt is ordered that an execution issue instanter against 
the person owing the debt, and also against the said steam- 
boat, for the amount sworn to be due, and the costs. 
(Signed) “Puitip M. Russe, Jr., 
“N. P. and E, O. J. P., C. C., Ga.” 


“ GEORGIA—Cuatuam County: 
**To the sheriff, his deputy, or any lawful officer to execute and return. 
“You are hereby commanded to levy on the steamboat 
Governor Worth, the property of ........ -, and make the 
amount of fifty-two dollars, the sum sworn to be due, and 
six dollars costs expended in this case. 
“Given under my hand and seal this 15th day of June, 
1871. (Signed) “Puitip M. RussEtt, JR, [1.8.] 
“ Notary Public and ex officio Justice of the Peace, 
“Chatham county, Georgia.” 


Also, the proceedings in the case of Mike Collins, as watch- 
man, against the said steamboat and owners thereof, for the 
recovery of $52, in the same Court, and identical in form 
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with the foregoing, except that the blank in the execution 
was filled up with the names of Robert Erwin and Charles 
S. Hardee. 

Also, the proceedings in the case of Adolphus Ball, as cook 
and steward, against the said steamboat and owners thereof, 
for the recovery of $37, in the same Court, and, in all re- 
spects, identical in form with those in the said case of Mike 
Collins. 

Also, the proceedings in the cases of Joseph F. Torrent, as 
captain, for the recovery of $282 33, and of W. C. Ulmo, as 
engineer, for the recovery of $148 33, against the owners of 
the said steamboat, sued out in the Superior Court, but in 
form identical with the proceedings in the foregoing cases, 
except that the executions were issued against “the goods, 
lands, ete., of Charles S. Hardee and Robert Erwin, owners 
of the steamboat Governor Worth, and of the said steamboat 
Governor Worth.” 

Also, the proceedings in the case of Monahan, Parry & 
Company, as mechanics and machinists, against said steam- 
boat and her owners, for the recovery of $123 69, identical 
in form, in all respects, with those in the two cases immedi- 
ately preceding, except that the order of the Judge directs 
that execution be issued against “the owners of the steam- 
boat Governor Worth, and against said steamboat.” 

Also, the proceedings in the eases of Joseph Bennifield, as 
pilot, for the recovery of $156 25; of Anderson Newsome, 
as pilot, for the recovery of $180; and John Swain, as pilot, 
for the recovery of $125, liens against said steamboat, and 
the owners thereof, the affidavits having been made before 
the Ordinary of Chatham county, and the said proceedings 
being, in all respects, identical in form with those in the 
above named cases in the Superior Court, except that the 
Clerk was required to issue the executions against “ Robert 
Erwin and Charles 8. Hardee, the persons owing the debt, 
and also against the said steamboat Governor Worth.” 

And thereupon, the counsel for the Cape Fear Steamboat 
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Company moved to quash all of the foregoing fi. fas. upon 
the following grounds: 

Ist. That the affidavits do not specify the names either of 
the person or persons owing the debts, or of the person or 
persons owning the said property. 

2d. That the pleadings no where show that demands were 
made for payment by the said plaintiffs upon the owner or 
owners of the said steamboat, or upon his or their agent. 

And moved to quash the proceedings in the case of James 
Greyson upon the further ground that the execution com- 
manded a levy “on the steamboat Governor Worth, the prop- 
erty Of .....0000. rf 

And also moved to quash the proceedings in the cases of 
Mike Collins and Adolphus Ball upon the further ground 
that the executions directed levies on “the steamboat Gov- 
ernor Worth, the property of Robert Erwin and Charles 8. 
Hardee.” 

And also moved to quash the proceedings in the cases of 
Joseph F. Torrent and W. C. Ulmo, upon the further ground 
that the executions were issued against the goods, lands, etc., 
“of Charles S. Hardee and Robert Erwin, owners of the 
steamboat Governor Worth, and of the said steamboat Gov- 
ernor Worth.” 

And also moved to quash the proceedings in the case of 
Monahan, Parry & Company, upon the further ground that the 
order directed execution to be issued against “the owners of 
the steamboat Governor Worth, and against said steamboat,” 
and not against the person or‘ persons owing the debt. 

And also moved to quash the fi. fa., in the case of John 
Holmes against the steamboat Governor Worth, upon the 
ground that it commanded that “of the following property, 
that is to say, the steamboat Governor Worth, you cause to 
be made and levied the sum of $12 50, which John Holmes, 
by his attorney, lately before me, made oath to be his claim 
against said steamboat and her owners, Robert Erwin and 
Charles 8. Hardee, upon proceedings under lien, and also 
legal costs.” 
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After hearing argument, on the 13th of April, 1872, the 
Court pronounced the following decision : 


“JosEPH F, Torrent et al., vs. Steamboat Gov. WortTH. 
Rule against Sheriff. 


“ Under a fi. fa., on foreclosure of mortgage at the suit of 
the Cape Fear Steamboat Company, the steamer Governor 
Worth was levied on as the property of Robert Erwin and 
Charles 8. Hardee, and sold. Creditors claiming liens against 
the said steamboat, and owners under the Code, section 1968, 
intervene and claim a right to the fund superior to the mort- 
gage, and rule the sheriff. ‘The rule is resisted by the mort- 
gagees on the ground that these creditors have not proceeded 
to enforce their liens in the manner prescribed by the Code. 
In the view taken of the Code, and of the decisions in other 
cases affecting the enforcement of liens on steamboats, I hold 
that the liens in all the cases before me, which aver a demand 
upon the agent and name him, sufficiently comply with the 
statute, 

“ The Code, section 1969, provides that there must be a 
demand on the owner, agent or lessee, and a refusal to pay, 
and such demand and refusal must beaverred. The disjunc- 
tive ‘or’ indicates that the demand must be made on the 
owner or on the agent; a demand on either is sufficient. 
And in the case in 6 Georgia Reports, the Court says, ‘the 
affidavit ought to state that the demand was made, and name 
the owner or the agent.’ The affidavits before the Court 
containing this averment are deemed sufficient in this respect. 
So far as the form of the affidavit made by these lien cred- 
itors are concerned, I believe the objection is the failure to 
give the names of the owners. All the other averments are 
made in accordance with the statute, except in the affidavit, 
where no bill of particulars is attached ; but in these cases, 
the amount is stated specifically, and a demand on the agent, 
and a refusal on his part to pay it, is averred. The sum 
sworn to be due is not traversed ; and, therefore, the absence 
of the bill of particulars is not, in my opinion, a fatal defect. 
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The statute only requires that the amount claimed to be due 
must be sworn to, and if the amount is not denied, the cred- 
itor is entitled to have judgment for the amount sworn to. 
Defects in the fi. fas. are amendable ; but as the filing of the 
affidavit operates as a judgment in the case, and as these 
creditors claim, under their liens, a fund brought into Court 
by other process, it was not necessary that fi. fas. should be 
issued so as to entitle them to come in and claim the fund. 

“ Let an order be taken in compliance with the above rul- 
ings, distributing the fund amongst such of the lien creditors 
as come within the provisions of section 1968 of the Code. 
Such as claim a lien for ‘supplies’ furnished, as distinguished 
from claims for personal services on board, or for wood and 
provisions furnished, must be disallowed.” 

The Cape Fear Steamboat Company excepted to the said 
decision and assigns the same as error. 


Jackson, Lawton & BasinGer, for plaintiff in error. 
The affidavits were insufficient: 6 Ga. R., 159; 7 Ibid., 58. 
To give the Court jurisdiction the executions must be issued 
against “the persons owing the debts:” 40 Ga. R., 177; 1 
Ibid., 318; 12 Ibid., 424. A judgment may be set aside on 
account of the uncertainty of the pleadings: 35 Ga. R., 176. 
Execution must follow the judgment: 39 Ga. R., 565. De- 
mand can only be made on the rightful owner or agent: 11 
Ga. R., 45; Story on Ageney, sec. 36. 


HartTripGe & CHIsoLM; HARDEN & Levy; RosBert J. 
WabDeE, by brief, for the defendants. The affidavits are in 
the language of the Code: Code, sec. 1969. The affidavits 
are sufficient: 6 Ga. R., 168. Owners inaccessible, demand 
on agent sufficient: 5 Ga. R., 6 Ibid., 164; Code, sec. 1969. 
Bill of particulars need not be attached: Code, sections, 
1968, 1969; 3 Ga. R., 81. The filing of the affidavit is the 
judgment: Acts of 1870, 412; 30 Ga. R., 474. Error of 
Clerk in issuing fi. fa. cannot affect lien. 


ee steeeessnsssensnstnsssnsetinnseetnsnnneny 
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MonTGoMERY, Judge. 


- 1, It is only by considering the proceedings against steam- 
boats under section 1969 of the Code, as proceedings in perso- 
nam, and not strictly proceedings in rem, that the jurisdiction 
of the State Courts can be maintained for the enforcement of 
the liens provided for by the preceding section: 40 Ga., 177. 
If proceedings in personam, necessarily the judgment must 
be against the person of the debtor. Under the Act of 1870, 
amendatory of the 1969th section of the Code, the affidavit 
is the judgment. It follows that the affidavit must set out 
the names of the owners or lessees, as the case may be, who 
owe the debt, as well as comply in other respeets with the 
statute. And where the affidavit avers that the demand was 
made upon the agent, it should state that he is the agent of the 
persons owing the debt. It is said this is not in strict accord- 
ance with the grammatical construction of the section. That 
the Act says “there must bea demand on the owner or agent 
or lessee for payment,” etc., and that this can only mean the 
owner of the boat, the agent of the boat, etc. Doubtless 
this is true, but is it anything more than the common figure 
of speech known to rhetoricians as personification, in which 
the owners or lessees are represented through the property 
thus impersonated ? A boat is incapable of having an agent. 
We speak of the agent of a hotel, of a railroad, ete. Who 
is the principal in such a case? True, in proceedings in rem 
in maritime Courts vessels may be said to have agents. But 
to take this view of it would be to oust the State Courts of 
jurisdiction, as already indicated. And unless it is very plain 
that the Legislature mean to give judgment against one with- 
out a hearing, Courts will not give that construction to any 
Act which may bring about such a result. To hold that a 
demand upon the agent of the boat, as distinguished from 
the owner or lessee, is sufficient to authorize this summary 
proceeding, would be to decide that, in some cases, such a 
judgment might be rendered—as, for instance, in case the 
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boat is leased, after service rendered by an employee for 
which he has not been paid, and a demand upon the agent 
of the boat while so leased. The old Act of 1841 only re- 
quired that a demand should be made for payment, without 
stating upon whom or how it was to be made: See second 
section of the Act, 5 Georgia, 197-8. This Court held it 
must be made personally upon the owners or their agent, and 
that even a demand upon the captain of the boat was insuffi- 
cient: Butts et al. vs. Cuthbertson, 6 Georgia, 159; 30th, 474. 
In view of these former rulings of this Court, and the very 
doubtful manifestation of an intention on the part of the 
Legislature to change the law as thus interpreted, we think 
that when the Code says “there must be a demand on the 
owner or agent or lessee for payment and a refusal to pay ; 
and such demand and refusal must be averred,” that it means 
a demand upon the agent of the owner or lessee, whichever 
may owe the debt. 2. The affidavit being the foundation of 
the proceeding—the judgment, in fact—the execution must 
conform to it, and cannot supply its defects. Where the affi- 
davit contains all the requirements of the law, the execution, 
if defective, may be made to conform to it by amendment, if 
necessary. 
Judgment reversed. 


JoHN Dog, ex demise, JosepH R, Supp et al., plaintiffs in 
error, vs. RICHARD Rog, casual ejector, and JoHn T. 
WINGFIELD, executor, defendant in error. 


1. The statement of the overseer of defendant, who was in possession of 
the land, and managing his property for him as his agent, as to the rea” 
son why a fence was located in a peculiar manner, is admissible to 
prove the adverse possession of the defendant. (R.) 

2. At the time of the commencement of this suit, the husband was the 
only person who could legally commence suit for land, the title to 
which was derived through the wife, consequently the statute of limi- 
tations ran during the coverture. (R.) 
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Statute of limitations. Husband and wife. Separate es- 
tate. Adverse possession. Before Judge CLarK. Lee Su- 
perior Court, April Term, 1872. 


Plaintiff in error brought ejectment on the several demises of 
Elizabeth Warmick, Joseph R. Shipp, and of Joseph R. Shipp 
in right of his wife, against defendants in error, for lot of 
land number two hundred and twenty-nine, in the first district 
of said county, containing two hundred and two and a half 
acres, more or less, The defendants relied on the statute of 
limitation. 

The following evidence was introduced for the plaintiff: 

Ist. Plat and grant in usual form from the State of Geor- 
gia to Elizabeth Warmick, dated December 13th, 1836, for 
lot two hundred and twenty-nine, in the first district of Lee 
county, which showed no pond on the lines between lots two 
hundred and twenty-nine and two hundred and thirty. 

2d. Certificate of marriage, in regular form, showing inter- 
marriage of Joseph R. Shipp and Elizabeth Warmick, on 
January 31st, 1833. 

3d. Admission of possessions. 

- The defendants introduced the following evidence: 

1st. Deed from Alexander Shotwell to Nicholas Wiley, 
dated November 11th, 1836, for the “Philemea old town” 
plantation, which deed included six or seven lots, aud among 
them lots two hundred and thirty and two hundred and 
twenty-nine, in the first district of Lee county; said deed 
not recorded, but admitted on proof of execution. 

2d. Deed from A. Tison to Alexander Shotwell, dated No- 
uember Ist, 1835, for lot two hundred and twenty-nine, first 
district of Lee county, recorded February 16th, 1836. 

3d. The following testimony introduced on a former trial 
by agreement of counsel was read to the jury: 

Ist. William A. Maxwell testified that he rented the “ Phi- 
lemea old town” place of Shotwell, and cultivated it that 
year, (?) and Nicholas Wiley took possession the last of 1836, 
and he has occupied it ever since; that wituess never knew 
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any of the numbers of the land forming the “ Philemea old 
town or Shotwell place.” Witness does not know whether 
he ever had possession of lot number two hundred and twen- 
ty-nine or not. 

2d. Winson H. Walden testified that lot number two hun- 
dred and twenty-nine was a part of Wiley’s “ Philemea old 
town” place; witness never knew the place until 1854. 

3d. Wiley Mitchell testified that in March 1845 he was 
working on boxes to freight his cotton, and he then saw acts 
of ownership, as the signs of timbers for boxes having been 
got on number two hundred and twenty-nine; that there was 
then a fence of Wiley’s inclosing from five to ten acres of 
lot number two hundred and twenty-nine; that this fence in- 
closed a pond, which, if the fence had continued straight on, 
the line dividing two hundred and twenty-nine and two hun- 
dred and thirty would have passed through the pond; that 
there was no land of two hundred and twenty-nine inclosed 
which was fit to cultivate; that witness asked Wiley’s over- 
seer why he made the fence around the pond, who replied, 
‘that it was to avoid going through the water; that he did, 
not wish to go through deep water; that it was Wiley’s land 
anyhow;” that in 1847 the whole lot was inclosed asa hog 
pasture. Witness, at the instance of Mr. Walden a year ago, 
examined the lines and corner-posts, and from this examina- 
tion he testified to the numbers; that Wiley’s fence has re- 
mained as in 1845, around the pond, up to the last time he 
saw the place; that it is a poor lot of land; there was no 
cultivated land between the fence and the water; the pond 
was too deep for the fence to go through it. Witness never 
saw the land until 1845 ; did not see it again until 1847, and 
it was then used as a hog pasture; the pond covered from 
five to ten acres of water on two hundred and twenty-nine ; 
the line between two hundred and twenty-nine and two hun- 
dred and thirty passed nearly through the centre of the 
pond ; the inclosure around the pond was all the fence or in- 
closure on the lot two hundred and twenty-nine, prior to 
1847, 
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Plaintiff then introduced the depositions of John M. Smith, 
as follows: Witness was on lot two hundred and twenty-nine 
in the year 1847, about the 1st of March; he examined the 
lot very carefully ; there was no clearing, house, field or oc- 
cupant upon the lot; Nicholas Wiley examined the lot with 
witness; Wiley said “there was no house or field upon it at 
that time, but that he intended to fence said land the next 
fall” after witness was there; witness has not seen the land 
since 1847 ; the reason that witness examined the land care- 
fully in 1847 was because he had a power of attorney from 
Joseph R. Shipp, authorizing witness to dispose of the same; 
witness does not know by whom said land was cleared, if it 
was cleared at all; in 1847 Nicholas Wiley told witness that 
“he had bought the land from a man named Shotwell, and 
that he would fence it the next fall.” Joseph R. Shipp was 
to pay witness whatever he charged if he effected a sale of 
the land ; witness was never paid anything for his services; 
witness ascertained thenumber of the lot as follows: He had 
the plat and grant with him, and Nicholas Wiley showed 
witness the corner, and the number on the corner correspond- 
ed with the numbers on the plat and grant; the lot and cor- 
ner were shown to witness by Mrs. Wiley; Nicholas Wiley 
told witness it was lot two hundred and twenty-nine, and 
showed him the numbers “229” on the corner; witness has 
no hesitancy in saying that was the lot in dispute between 
the parties. 

Plaintiff introduced the depositions of Thomas J. Asher, 
as follows: Some time in the month of June, 1849, witness 
went to see said lot for the purpose of selling it under a 
power of attorney; went to Wiley’s house, who lived in the 
neighborhood of said lot; does not remember Wiley’s given 
name; Wiley pointed out the lot and the station trees; Wiley 
said it was his land; there was no clearing on said lot; the 
lot was inclosed with a new fence; witness examined it care- 
fully ; there was no house on it; with the exception of the 
new fence, it was in a wild and uncultivated condition ; Wiley 
said he fenced said lot for a hog pasture; did not make this 
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examination of my own accord; was sent, or rather reques- 
ted to do it by plaintiffs; had witness sold the land, would 
have charged for his trouble, though when witness arrived 
there, examined the lot, and saw that Wiley was trying to 
steal or take it from plaintiffs, they being poor, witness made 
no charge. 

The jury, under the charge of the Court, returned a ver- 
dict for the defendants, and plaintiff moved for,a new trial, 
upon the following grounds, to-wit : 

Ist. Because said verdict is contrary to the evidence. 

2d. Because said verdict is contrary to the charge of the 
Court, as follows: “ That the defendant must show a public, 
open, notorious and continuous possession for the full space 
of seven years before the day of filing the suit, to sustain the 
statute of limitations, or his title under it, and that defend- 
ants must make out their case clearly and distinctly.” 

3d. Because, on the trial of said case, the plaintiff objected 
to so much of the testimony of Wiley Mitchell as was hear- 
say, and gave the sayings of Wiley, the defendant, and of 
his overseer, aud the Court overruled the objection, and al- 
lowed the whole of said testimony to go to the jury. 

4th. Because the Court refused to charge the jury as fol- 
lows: “ That the statute of limitations does not run against 
the right of a married woman to land during her coverture, 
and that if it is proven that plaintiff’s lessor, Elizabeth 
Shipp, is a married woman, her right cannot be-barred by 
the statute ;” “ that the mere running of the fence down the 
lines of twu hundred and thirty and two hundred and twenty- 
nine, until it met the pond, and running around the same 
because it was too deep to run the fence through, will not be 
a sufficient possession of the lot, for the statute to begin to 
run from that time;” and charged in lieu thereof as set forth 
in the 5th ground. 

5th. Because the Court erred in charging the jury as fol- 
lows: “ That if Wiley inclosed with his fence, under a claim 
of title, five or ten acres of the pond on lot two hundred and 
twenty-nine, in running down the lines between lots two 
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hundred and twenty-nine and two hundred and thirty, 
(claiming Jot two hundred and twenty-nine,) and remaining 
in adverse possession seven years before suit brought, it is 
such possession as will support the statute of limitations, 
and if seven years elapsed the jury must find for defendants ; 
if Wiley in 1845 placed the fence on lot two hundred and 
twenty-nine by mistake, inadvertance or ignorance of the 
true line, the statute would not commence to run.” 

The motion for a new trial was overruled upon each of 
the grounds taken, whereupon plaintiff excepted and assigns 
said rulings as error. 


Hines & Hosss, for plaintiff in error. 


Vason & Davis; W. A. HAWKINs, represented by R. 
F. Lyon; G. W. Warwick, for defendants. 


‘Warner, Chief Justice. 


This was an action of ejectment on the several demises of 
Elizabeth Warmick, Joseph R. Shipp, and of Shipp in right 
of -his wife, who had intermarried with Elizabeth Warmick, 
the donor of the land, against the defendants to recover the 
possession of lot number two hundred and twenty-nine in 
the first district of Lee county. On the trial the jury found 
a verdict for the defendant. A motion was made for a new 
trial on the several grounds specified in the record, which 
was overruled by the Court, and the plaintiff excepted. The 
defense relied on by the defendant was the statute of limita- 
tions. The land was granted to Elizabeth Warmick on the 
13th December, 1836. Joseph R. Shipp intermarried with 
Elizabeth Warmick on the 31st January, 1833. This suit 
was commenced on the Ist day of May, 1853. The defend- 
ant claimed a title to the lot of land under a deed made by 
Shotwell, dated 11th November, 1836. Wiley took posses- 
sion of the settlement of land purchased of Shotwell, (of 
which it is claimed the lot in dispute constituted a part 
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thereof,) the latter part of the year 1836, and has occupied 
it ever since. 

Mitchell testified that in March, 1845, he saw such acts 
of ownership on the lot as the sign of timbers for cotton 
boxes having been got, and that there was a fence of Wiley’s 
inclosing from five to ten acres of the lot in dispute, that 
this fence inclosed a pond while the fence of Wiley, if it 
had continued straight on the line dividing lots two hundred 
and twenty-nine and two hundred and thirty, would have 
passed through the pond. Witness asked Wiley’s overseer 
why he made the fence around the pond, who answered that 
it was to avoid going through the water, that he did not wish 
to go through deep water, that it was Wiley’s land anyhow, 
That portion of the witness’ answer as to what Wiley’s over- 
seer said was objected to and the objection overruled, which 
is assigned as error. The materiality of this evidence is not 
very apparent in regard to the main question of possession. 
Wiley’s fence was upon the land, and the statement of his 
overseer only gives the reason why it was there; that reason 
did not alter or change the location of the fence on the lot 
in dispute. But we think this statement of the overseer of 
Wiley, who was in possession of the land at the time, man- 
aging his property for him as his agent, was competent to 
prove the adverse possession of Wiley: Code, sections 3721, 
2189. Shipp, as the husband of his wife, by virtue of his 
marital rights under the law as it existed at the time of the 
commencement of this suit, had the legal right to sue for the 
land and to reduce the same to possession as his property, 
and according to the ruling of this Court in Prescott & Pace 
vs. Jones & Peavy, 29 Georgia Reports, 58, he was the only 
person who could legally do so, as the title was in him, and 
not in his wife. The mistake of the plaintiff in error is in 
the assumption that, under the law as it then existed, that 
the wife had a separate estate in the land, independent of the 
marital rights of her husband, against which the statute of 
limitations did not run during her coverture. In view of 
the facts of this case, as disclosed by the record, and the 
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charge of the Court to the jury as to the law applicable 
thereto, we find no error in the refusal of the Court to grant 
a new trial: See Wiley vs. Warmock et al., 30 Georgia Re- 


ports, 701. 
Let the judgment of the Court below be affirmed. 


Joun H. Watton, plaintiff in error, vs. Jackson M. Gr, 
administrator, defendant in error. 


JAMES LEONARD ¢t al., plaintiffs in error, vs. Jackson M. 
GILL, administrator, defendant in error. 


Wiuu1am J. WEEKES, executor, plaintiff in error, vs. JAcK- 
son M. GrI1u, administrator, defendant iv error. 


Where an executor is sued as such, in the county of his residence, and, 
pending the suit, dies, and administration, de bonis non, is granted 
upon the estate of his testator, who lived and died in a different county, 
to a citizen of the county of the testator’s residence, the suit. against 
the executor does not abate, and a scire facias issued to made the ad- 
ministrator de bonis non, a party to the suit, should not have been 
dismissed under the facts stated. 


Jurisdiction. Venue. Administrator de bonis non, cum 
testamento annexo. Before JudgeJoHnson. Talbot Superior 
Court. March Term, 1872. 


The three above cases, involving the same point, were 
heard and decided together. The plaintiffs in error brought 
suits against A. G. Perryman, as executor of James Perryman, 
deceased, to the Superior Court of Talbot county. When the 
cases were called, the following facts were made to appear to 
the Court: That said A. G. Perryman departed this life in 
1869; that his death had been duly suggested of record and 
scire facias served on Jackson M. Gill, as administrator de 
bonis non, cum testamento annexo, upon the estate of said 
James Perryman, requiring him to show cause why he should 
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not be made a party to said suits; that James Perryman, at 
the time of his death, was a citizen of Marion county; that 
his will was proved by A. G. Perryman and letters testa- 
mentary issued in said county ; that the said A. G. Perryman 
was, and had always been, a citizen of the county of Talbot; 
that the said Gill, since the death of the said A. G. Perry- 
man, had been appointed administrator de, etc., upon the 
estate of said James Perryman; that said Gill was, and had 
always been a citizen of the county of Marion; that scire 
facias had been served upon said Gill by the sheriff of Marion 
county. Upon this showing, plaintiffs in error moved to have 
the said Gill, as administrator, as aforesaid, made a party 
defendant to each of said causes. 

Upon objection made, the motion was overruled and plain- 
tiffs in error excepted and assign said ruling as error. 


E. H. Worriti; M. Betuune; G. N. Forses, for plain- 
tiffs in error. 


BLANDFORD & CRAWFORD, for defendant. 


MonTGomERY, Judge. 


It is very clear that the action against an executor or ad- 
ministrator, as such, does not abate on his death, as a general 
rule, but his successor is made a party by seire facias> Code, 
sections 3375, 3380. It is equally clear that the policy of our 
law is, as a general rule, against abatement of actions for any 
cause. 

By our statute law, then, the suit in this case does not 
abate. And the question is narrowed to the inquiry, does it 
abate by virtue of the 7th paragraph, section 12, Article V., 
of the Constitution. That section, after enumerating what 
suits may be brought out of the county of a defendant’s res- 
idence, says, “all other cases shall be tried in the county 
where the defendant resides ;” grammatically, resides at the 
time the case is tried. Suppose he removes out of the county 
pendente lite, does the suit follow him to his new home, to be 

Vou. xtv1, 39. 
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there “tried?” If the letter of the Constitution is to be 
adhered to, yes. What difference, in principle, is there be- 
tween the case supposed and the case at bar? None is per- 
ceived. 

Judgment reversed. 


THE WESTERN AND ATLANTIC RAILROAD, plaintiff in error, 
vs. PETER C. Harris, defendant in error. 


Where a set of interrogatories was tendered in evidence, and it ap- 
peared, from inspection, that the commissioners had taken the answers 
of the witness as required, that he had sworn to and subscribed to 
them, that the commissioners had duly attached their names to a 
proper certificate ; that after this the commissioners had permitted the 
witness to add to his answers, adding a new jurat and a new certifi- 
cate, but it did not affirmatively appear that the addition was at the 
same time and place, and a part of the same transaction : 

Held, That the addition was not properly a portion of the return. 


Interrogatories. Before Judge Hopkins. Fulton Superior 
Court. October Term, 1871. 


Peter C. Harris brought case against the Western and At- 
lantic Railroad for $5,000 damages, alleged to have been 
sustained by plaintiff by reason of the negligence and care- 
lessness of the defendant in the transportation, as a common 
carrier, of a blooded stallion by the name of “Brattleboro,” 
from the city of Atlanta to the town of Kingston, along the 
line of said railroad, by which said stallion was permanently 
injured. 

Upon the trial the depositions of Julius A. Peck, L. Q. 
Stone, Augustus R. Jones, and Peter C. Harris, taken under 
one commission, were introduced in evidence for the plain- 
tiff. The commission was executed on the 7th day of April, 
1871, in the usual form. Under the jurat, attached to the 
answers, was the following language, to-wit : 

“For further answer to sixth interrogatory, P. C. Harris 
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answers: This horse ‘ Brattleboro’ belongs to that family of 
world renowned trotting horses, known as the Morgan breed, 
one of which (‘Dexter’) was sold to Bonner for $30,000. 
‘Brattleboro’ is, or was remarkable for his speed, action and 
size ; and, as a stallion, ought to command as much as ‘ Dex- 
ter’ or any other horse. I am confident that if this horse 
‘Brattleboro’ had not been injured, he could have commanded 
forty or fifty mares, at $40 each, per season, and the said 
horse, when injured, was worth not less than $3,000. I 
would prefer raising from him to any horse living. 


(Signed) “PETER C. HARRIS. 


“Answered, sworn to and subscribed 
before us, 7th April, 1871. 
(Signed) “W. F. Turner, Com’r. [L. s.] 
“Joy F. THompson, Com’r. [1. s.]” 


After the answers were read the defendant moved to ex- 
elude all of the aforesaid addition from the consideration of 
the jury. The motion was overruled. The jury returned a 
verdict for the plaintiff for the sum of $3,000 principal, and 
$402 50 interest. 

The defendant moved for a new trial upon the following 
ground, to-wit: . 

Because the Court erred in not execluding, on defendant’s 
motion, all that part of the answers of Peter C. Harris, which 
had been answered after the formal execution of the commis- 
sion, the signature of all the witnesses and of the commis- 
sioners, the commissioners having no power to continue or 
extend the examination after such formal closing. 

The motion was overruled and defendant excepted, and as- 
signs said ruling as error. 


L., E. BLreckLtey; Hutsey & Tiener, for plaintiff in 
error, 


R. ArnoLp; E. N. Broyues, for defendant. 1. The ex- 
ception was not taken in writing and notice given: Code, sec. 
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3835. 2. Objection invalid, if in time: 33 Ga. R., 55; 
Ibid, 122. 


McCay, Judge. 


This case turns upon but one point. Was it error in the 
Court to refuse to rule out the addition made by the com- 
missioners? We are not prepared to say that the power of 
the commissioners is exhausted when they have once exam- 
ined the witness and affixed their signatures fo the certificate. 
Under proper circumstances they may have a right to set 
down additional answers. But in our judgment it must 
affirmatively appear that the additional answer is taken as 
part of the original transaction, at the same time and place. 
The other side has a right to ask, for instance, and know who 
is present at the taking of the answers, and if the commis- 
sioners may, at their pleasure, re-examine the witness it would 
be easy to evade such questions. We think this addition 
formed no legal part of the commissioners’ report, because it 
failed to show that it was taken at the same time and place, 
and as part of the principal examination. It is of the ut- 
most importance that every possible guard be thrown around 
this kind of testimony to avoid imposition, and very rigid 
rules ought to be held to. We the more readily grant the 
new trial in this case, because, although we do not suppose the 
was any fraud by the commissioners, yet the verdict is a very 
heavy one under the proof, and it is clear that the interests of 
the State have not been properly seen to on this trial. We 
know this was not the fault of the attorneys now represent- 
ing the State, but it is very apparent that somebody is to 
blame. 

Judgment reversed. 
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JoHN W. JONES, plaintiff in error, vs. AsBuRry A. ADAMs, 
defendant in error. 


When there has not been personal service on the defendant in a suit on 
an open account, the plaintiff must prove his claim to the satisfaction 
of the Court by competent testimony before he is entitled to a judg- 
ment, although no issuable defense has been filed on oath. (R.) 


Judgment Service. Account. Before Judge CLARK. 
Sumter Superior Court. October Adjourned Term, 1870. 


For the facts of this case, see the decision of the Court. 


JoHN R. Worrit, for plaintiff in error. 


C. T. Gooner, for defendant. 


WARNER, Chief Justice. 


This was a motion to set aside a judgment in the Court 
below, which had been obtained on an open account, without 
any proof of the account before the Court, the defendant not 
having been personally served, and the sheriff’s return showing 
that the defendant had been served by leaving a copy at the 
defendant’s residence. The Constitution of 1868 declares, 
that the Court shall render judgment without the verdict of 
a jury in all civil cases founded on contract, where an issua- 
ble defense is not filed on oath, but the Court must have be- 
fore it satisfactory evidence of the contract. The 3405th 
section of the Code declares, that in all cases of suits on open 
accounts in the several Courts of this State, where the writ 
or process has been served personally, as the law now directs, 
on the defendant, and there is no defense made by the party 
sued, either in person or by attorney, at the time the case is 
submitted for trial, the plaintiff shall be permitted to take a 
verdict, as if each and every item were proved by testimony. 
When there has not been personal service of the writ or pro- 
cess on the defendant in a suit on an open account, the plain- 
tiff must prove his account to the satisfaction of the Court, 
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by competent testimony, before he is entitled to a judgment, 
although no issuable defense has been filed on oath. An 
open account is not such a contract as the Constitution con- 
templates. To authorize the Court to render judgment with- 
out proof on an open account, there must have been personal 
service of the writ or process on the defendant. 

Let the judgment of the Court below be affirmed. 


Mayer & LOWENSTEI, plaintiffs in error, vs. THE CHat- 
TAHOOCHEE NATIONAL BANK, defendant in error. 


A return of a sheriff upon a writ of attachment, which states that he 
served a named person ‘personally’? with a summons of garnish- 
ment, may be amended so as to’show that he served such person as 
president of a bank. If the summons of garnishment has been lost, 
and the sheriff is dead, the plaintiff, on motion to do so, should be 
permitted to prove by aliunde testimony that the summons of gar- 
nishment was directed to the person served as president of the bank. 
If the garnishee denies it, he can tender an issue. which, if found in 
favor of the plaintiff, will entitle him to an order amending the return, 
**so as to make the proceedings conform to the facts.”’ 


Garnishment. Amendment. Return. Before Judge Joun- 
son. Muscogee Superior Court. May Term, 1872. 


Mayer & Lowenstein commenced suit against a firm doing 
business under the name of McKee Brothers, and sued out 
process of garnishment for the purpose of having the same 
served on the Chattahoochee National Bank. When the 
cause was called Messrs. Moses, Ingram & Crawford, with- 
out appearing for the bank, moved that the suit against the 
garnishee abate on the ground that the bank had not been 
served, and exhibited to the Court two returns of the sheriff 
made at different times, each stating that he had “served a 
summons of garnishment personally upon H. H. Epping.” 
Plaintiffs proposed to prove that the summons of ‘garnish- 
ment were directed to H. H. Epping as president of the 
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bank, and moved, on such proof, to have the returns amend- 
ed. The Court ruled that the sheriff might amend his re- 
turns, if he so desired, but refused to allow the proof. It 
was admitted that the sheriff who made the returns was 
dead, and that the summons of garnishment were lost. The 
Court sustained the motion of Messrs. Moses, Ingram & 
Crawford, and ordered that the proceedings of garnishment 
against said bank do abate. To which ruling counsel for 
plaintiffs excepted and now assign the same as error. 


Henry L. Beynine; Griespy E. Tuomas, for plaintiffs 
in error. The return was amendable by parol evidence: 
Code, sections 3447, 3456; 36 Ga. R., 602; 16 Jb., 198; 19 
Ib., 283. For every right there shall be a remedy: Code, 
sections 3185, 3447; 16 Ga. R., 198. 


R. J. Moses; Ingram & CrawForpD, for defendant. 
MontTGomeEry, Judge. 


We think this case controlled by sections 3456 and 3447 
of the Code, and, as we understand those sections, they com- 
pel us to reverse the judgment of the Court below. Our 
judgment is fully set forth in the head note. 

Judgment reversed. 


Joun M. KENDALL ef ail., plaintiffs in error, vs. MARY 
Dow, defendant in error. 


1. Where property is levied on which is claimed by complainant was re- 
leased from the lien of the execution by a written contract, and the 
terms of said agreement are ambiguous, and the affidavits as to the in- 
tention of the parties, read on the hearing of the motion for injunc- 
tion, are conflicting, this Court will not interfere with the discretion of 
the Chancellor granting an injunction. (R.) 

2. Equity will interfere by injunction where it will prevent a multiplicity 
of suits and quiet the title to a number of lots of land by one final 

. decree. (R.) 
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Injunction. Release of lien. Multiplicity of suits. Cloud 
on title. Before Judge Srrozier. At Chambers. June 
8th, 1872. 


Mary Dow filed her bill against John M. Kendall and C. 
R. Collins, sheriff of Mitchell county, containing the follow- 
ing material allegations: That complainant, a resident of the 
city and State of New York, is the sole heir of John M. Dow, 
late of said city and State, who recently died intestate; that 
an administration upon the estate of said John M. Dow is 
unnecessary, as there are no debts due by said estate; that 
John M. Kendall brought assumpsit against one William W. 
Cheever, to the ......... Term, 185..., of the Superior Court 
of Dougherty county, upon which a verdict for plaintiff was 
rendered at the ......... Term, 1857, for $......... , upov which 
an appeal was entered by said Cheever ; that upon the appeal 
trial, a verdict was rendered for the plaintiff for $......... ; 
that a new trial was awarded by the Supreme Court; that 
the case was pending for trial at the June Term, 1870, of 
said Court; that Cheever died on ...... day of ...... , 1863, 
and George H. Cheever, his administrator, had been made a 
party defendant; that, under the decision of the Supreme 
Court, plaintiff would have been unable to have made out 
his case; that George H. Cheever, administrator as aforesaid, 
was a non-resident, and was represented by Hines & Hobbs, 
as his attorneys; that John M. Dow was also a non-resident, 
and was represented by the same attorneys ; that William W. 
Cheever had, by deeds, conveyed to said John M. Dow, for 
a cash consideration, large amounts of lands, and amongst 
them the lots, for the protection of which this bill is filed ; 
that these deeds were recorded in the county of Baker, within 
the twelve months allowed by law; that the county of Mitch- 
ell was carved out of the county of Baker after the record of 
said deeds; that the deed to the land in disputé was made 
subsequent to the first verdict in the case of John M. Ken- 
dall vs. William W. Cheever; that Thomas S. Metcalf had 
also purchased from said W. W. Cheever certain city lots, 
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the title to which was subsequent to said verdict; that said 
Metcalf had died, having in his lifetime employed Messrs, 
Hines & Hobbs as his attorneys; that negotiations were 
opened between the parties interested for a settlement, which 
resulted in the following contract : 


“ GEORGIA—DovuGHERTY County: 


“Joun M. KENDALL vs. WILLIAM W. CHEEVER—Com- 
plaint in Dougherty Superior Court. 


“ Whereas, the plaintiff in the above stated cause, hereto- 
fore, to-wit: at the ........ - Term, 185..., of the Superior 
Court of Dougherty county, obtained a judgment at common 
law against said W. W. Cheever, and on which judgment an 
appeal was entered by said defendant, which is still pending 
in said Court, and, whereas, the lien of said common law 
judgment is supposed to bind certain property hereinafter 
more fully set forth; this agreement, entered into this 11th 
day of August, 1870, between Hines & Hobbs, attorneys 
representing the estates of T. S. Metcalf, John M. Dow and 
themselves of the one part, and R. N. Ely and Vason & 
Davis, attorneys representing John M. Kendall of the other 
part: 

*‘ Witnesseth, that said plaintiff, for and in consideration of 
the sum of $1,000 to be paid as is hereafter set forth, shall, 
upon said payment, relinquish the lien of said common law 
judgment on the said property hereinafter described, which 
said $1,000 shall be paid as follows, the same to be raised 
from the sale of a portion of the city lots belonging to the 
estate of said Metcalf, one half cash, the other half in notes 
of the purchasers of said lots to be sold, with interest from 
date of sales, and to be due twelve months after date, and in 
consideration of said relinquishment of said common law 
judgment, the said Hines & Hobbs agree to have their 
names stricken from the defense of said cause at the next 
term of Dougherty Superior Court, and allow ‘the plaintiff 
to either take a verdict for the amount of the last verdict ob- 
tained in said cause, or to dismiss the appeal as plaintiffs 

















610 SUPREME COURT OF GEORGIA. 
Kendall e¢ al. vs. Dow. 





counsel may see fit. If the appeal is dismissed the first ver- 
dict obtained shall be reduced by remission to the amount of 
the second verdict. If other parties should come in to de- 
fend said cause, said Hines & Hobbs shall not be bound to 
see that the verdict is taken, they simply stipulate that they 
will not represent the defense; they further agree, in consid- 
eration of said relinquishment of said lien, when the sum is 
raised from the sale of lots, to pay said plaintiff’s attorneys 
the said sum of $500 in cash, and notes of said purchasers as 
aforesaid for $500, upon the payment of which to plaintiff’s 
attorneys the said lien of said judgment shall be forever re- 
leased and satisfied on the following property, to-wit: all that 
property conveyed by W. W. Cheever to Thomas 8. Metcalf, 
by deed, which is of record in the Clerk’s office in Dough- 
erty Superior Court, city lots forty-two, forty-four and eighty- 
four on Broad street, Albany, Georgia, and all those lots con- 
veyed by W. W. Cheever and C. H. Parmalee to John M. 
Dow, all of which said deeds are of record. 

“Tt is further understood and agreed that said sale of lots 
shall take place by or before the first day of November next. 
This August 11th, 1870. 

(Signed,) “HINES & HOBBS, 
Att’ys for T. S. Metealf et ai. 

“ VASON & DAVIS, 
Att’ys for Kendall.” 


Complainant charges that by said contract it was distinctly 
agreed and covenanted, that if ail opposition to said case 
going to judgment was withdrawn, all lands conveyed by 
William W. Cheever and Charles H. Parmalee to said Met- 
calf or said Dow should be discharged from the lien of said 
common law judgment ; that said contract is specific and pos- 
itive in its character, and free from any ambiguity or doubt, 
and distinctly meant and was intended to cover lands sold by 
said William W. Cheever and Charles H. Parmalee, or either 
of them; that said agreement was acted upon and complied 
with, and all opposition to said case withdrawn ; that said 
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Kendall, after obtaining judgment, in violation of his said 
agreement, has caused_the fi. fa. based upon the same to be 
taken to Mitchell county, and has had it levied upon said lots, 
and, unless restrained, will sell the same; that complainant 
being a woman and a non-resident, and having no acquain- 
tance in the State of Georgia, is unable to give security re- 
quired by law to interpose a claim; that said lots levied on 
are worth at least $10,000, more than twice the principal and 
interest due upon said fi. fa., which she is willing the Court 
shall hold subject to any damages said Kendall may recover 
by reason of delay ; that said Kendall is unable to respond 
in damages for the loss that will acerue to complainant if said 
lots are sold ; that said Kendall, by the violation of his said 
agreement, has cast a cloud upon complainant’s title; that com- 
plainant is willing to abrogate said contract upon being placed 
in the position she occupied at the time it was entered into; 
prayer, that the said fi. fa. be perpetually enjoined as to all 
lands conveyed unto John M. Dow by said William W. 
Cheever and Charles H. Parmalee, or either of them; that 
the levy by C. R.Collins, sheriff, be enjoined from proceeding 
to sale; that said contract be fully enforced; that the writ of 
subpoena may issue; complainant waives all discovery. 

The defendant, John M. Kendall, answered said bill, sub- 
stantially, as follows, to-wit: Defendant denies that, under 
the decision of the Supreme Court in the case of John M. 
Kendall vs. George H. Cheever, administrator, he would have 
been unable to recover; defendant had no knowledge that in 
the settlement set forth in said bill John M. Dow was a 
party; that he has no recollection of any negotiations in re- 
lation to his interests or rights; that said Dow made no con- 
cession or payment to release his property from the lien of 
said judgment; that it was unknown to defendant and his 
counsel that said Dow was the owner of the Jands levied on ; 
that he understood that Messrs, Hines & Hobbs, in said ne- 
gotiations, only represented said George H. Cheever, admin- 
istrator as aforesaid, and the estate of Thomas 8. Metcalf, 
which said latter estate held a considerable number of city 
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lots in Albany, which were subject to the lien of said judg- 
ment; that the agreement for the release of said property 
was made for the consideration therein stated ; that before 
said contract was entered into, R. N. Ely, Esq., one of de- 
fendant’s counsel, had a memorandum letter from the records 
of the Superior Court of Dougherty county, showing that 
Parmalee & Cheever conveyed to said John M. Dow, on Oc- 
tober 15th, 1858, lots of land numbers thirty, thirty-one, 
fifty, fifty-one, fifty-two and seventy-one in the first district 
of said county, which was subsequent to said first judgment ; 
that when the agreement was prepared by Messrs. Hines & 
Hobbs the stipulation was inserted therein releasing the lien 
of said judgment, not only on the property conveyed to said 
Metcalf, but also on “all those lots conveyed by W. W. 
Cheever and C. H. Parmalee to John M. Dow;” that this 
stipulation would have been rejected had it not been that 
Charles H. Parmalee was interested therein, and it was con- 
sidered a small matter from the fact that said lands were of 
but little value, and there being other property more than 
sufficient to pay respondent’s debt; defendant denies that 
John M. Dow was a party to said negotiations, or contribu- 
ted anything, or paid any consideration whatever for the 
agreement of this defendant to release the lien of said judg- 
ment on his property ; that said agreement was only intended 
to cover the lands jointly conveyed by W. W. Cheever and 
C. H. Parmalee, situate in the county of Dougherty, and set 
forth in said memorandum ; that said contract was not in- 
tended to include, and does not include, the lands levied on, 
for it was then unknown to defendant or his counsel that 
said lands were ever owned by W. W. Cheever, or that he 
ever sold them; that said lands lie in Mitchell and not in 
Dougherty county, and were not conveyed by said Cheever 
& Parmalee to Dow, but only by W. W. Cheever to said 
Dow; that defendant is not insolvent; that John M. Dow 
was never a party to the case of Kendall vs. Cheever, admin- 
istrator, and that no one else but said Cheever, administrator, 
did or could make any defense thereto; that Messrs. Hines 
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& Hobbs assured this defendant that said agreement made 
with said Metcalf, as set forth, did not and would not pre- 
vent this defendant from making his money out of any of 
the property that had been sold by said Cheever since said 
first verdict, excepting that released by him; that said Hines 
& Hobbs said that the reason that they had to make said 
-arrangement was to enable them to sell Metcalf’s lands in 
Albany, and that the estate of Metcalf was willing to pay 
$1,000, to attain this end. 

Defendants filed also a demurrer to said bill. The motion 
for injunction and the demurrer were, by consent, heard to- 
gether. Affidavits were read sustaining both the bill and 
answer. ‘The demurrer was overruled and the writ of in- 
junction ordered to issue as prayed for; whereupon defend- 
ants excepted, and assigns said rulings as error. 


R. N. Ety; Vason & Davis, for plaintiffs in error. 
Hines & Hogpss; G. J. Wriaut, for defendant. 


WARNER, Chief Justice. 


This was a bill filed by the complainant as the sole heir-at- 
law of John M. Dow, against the defendant, praying for an 
injunction to restrain the sale of twenty-six lots of land in 
the county of Mitchell, which had been levied on as the prop- 
erty of Cheever to satisfy a judgment obtained in favor of 
Kendall vs. Cheever. After hearing the parties on a rule to 
show cause the Court granted the injunction prayed for in 
complainant’s bill; whereupon the defendant excepted. It 
appears from the record in this case, that prior to the 11th 
day of August, 1870, that Kendall, the defendant, had ob- 
tained a common law judgment against the administrator of 
William W. Cheever, which bound the property of said 
Cheever, for the payment thereof, including the lands now 
levied on in the county of Mitchell, which lands had been 
conveyed to Dow, the complainant’s intestate, by William W, 
Cheever, in his lifetime, fora valuable consideration. On the 
11th day of August, 1870, Messrs. Hines & Hobbs, the attor- 
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neys of John M. Dow ef al., and Messrs. Vason & Davis, the 
attorneys of Kendall, entered into a written agreement for the 
settlement and adjustment of the claims of the respective par- 
ties represented by them as attorneys at law in the case stated. 
The preamble to the agreement recites, after stating the case of 
John M. Kendall vs. William W. Cheever, complaint in 
Dougherty Superior Court, that whereas, the plaintiffin the 
above stated case heretofore, to-wit: at the ...... Term, 185..., of 
the Superior Court of Dougherty county, obtained a judgment 
at common law against said W. W. Cheever, on which judg- 
ment an appeal was entered by said defendant, which is still 
pending in said Court, and whereas, the lien of said common 
law judgment is supposed to bind certain property hereinaf- 
ter set forth.” The agreement then provides that in consid- 
eration of the payment of $1,000, that the plaintiff may take 
a verdict for the payment of the last verdict obtained in 
said cause or dismiss the appeal, as plaintiff’s counsel may 
see fit. In consideration of the payment of $1,000, to be 
raised and paid as stipulated in the agreement to said plain- 
tiff’s attorneys, the said lien of said judgment shall be for- 
ever released and satisfied on the following property, to-wit: 
all that property conveyed by W. W. Cheever to Thomas §S, 
Metcalf by deed which is of record in the Clerk’s office in 
Dougherty Superior Court, city lots forty-two, forty-four 
and eighty-four, on Broad street, Albany, Georgia, and all 
those lots conveyed by W. W. Cheever and C. H. Parmalee, 
to John M. Dow, all of which said deeds are of record. The 
question in dispute between the parties is, whether by a fair 
construction of this agreement it was the intention of the 
parties to it that the lien of Kendall’s judgment against the 
property of W. W. Cheever, in consideration of the payment 
to him of $1,000, should be released and satisfied as to all the 
lots of land conveyed by W. W. Cheever, by deed, to John 
M. Dow, (including the lands in Mitchell county,) or whether 
it was the intention of the parties to relinquish the lien of 
Kendall’s judgment, only to such lots of land as had been 
jointly conveyed by Cheever and Parmalee to Dow. On the 
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hearing of the motion for the injunction several affidavits 
were read in evidence to the Court, including the affidavits 
of the attorneys who made the agreement as to what was the 
meaning placed on the contract by the parties, and understood 
by them, at the time it was made, under the provisions of 
the 2714th section of the Code. Upon this point in the case 
the evidence was conflicting. 

It was manifestly the intention of the parties to releaseand 
satisfy the plaintiff’s judgment lien on Cheever’s property, 
and the words of the agreement are broad enough to cover 
all the lots of land conveyed by Cheever to Dow by deeds, 
then of record, as well as all the lots conveyed by Parmalee 
to Dow by deeds of record, unless it was the intention and 
understanding of the parties at the time that the release of 
the lien of the plaintiff’s judgment should only extend to 
such lots of land as were conveyed jointly by Cheever and 
Parmalee to Dow. Parmalee does not appear to have been a 
party to the suit which was the subject matter of the settle- 
ment. The subject matter of the settlement was the release 
and satisfaction of the plaintiff’s judgment lien against the 
property conveyed by Cheever, and if it was the intention 
and understanding of the parties to the agreement that the 
relinquishment of the plaintiff’s judgment lien should be re- 
stricted and confined only to such lots of land as were jointly 
conveyed by Cheever and Parmalee, that is a question of ev- 
idence which should be submitted to the jury on the final 
hearing of the cause. 

In our judgment, the words of the agreement, when con- 
sidered in relation to the subject matter of it, do not neces- 
sarily require the construction insisted on by the plaintiff in 
error. In view of the statement of facts alleged in the com- 
plainant’s bill, her remedy in a Court of law would not be 
as adequate and complete as in a Court of equity; it will 
prevent a multiplicity of suits by quieting the title to a num- 
ber of lots of land by one final decree, and remove a cloud 
from her title, if the allegations in her bill be true. 

Let the judgment of the Court below be affirmed. 
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Martin New, plaintiff in error, vs.-CammiLLE LEHARDY 

defendant in error. 

1. The written notice required by section 3987 of the Code, to be given 
by the plaintiff in certiorari to the opposite party in interest, need not 
appear of record, if there is a waiver in writing of the notice. 

2. Under section 3956 of the Code, a possessory warrant lies at the in- 
stance of the party injured, in two classes of cases: First, where any 
personal chattel has been taken, enticed or carried away, either by 
fraud, violence, seduction or other means from the possession of the 
party complaining. Secondly, where such personal chattel, having 
recently been in the quiet, peaceable and legally acquired possession 
of the complaining party, has disappeared without his consent. In the 
first class of cases no lapse of time will bar the plaintiff’s right to re- 
cover, if he makes out his case in other respects, where the defendant 
fails to show that such property has been in his quiet and peaceable 
possession for four years next immediately preceding the issuing of the 
warrant, or, perhaps, in the quiet and peaceable possession for that 
length of time, of those under whom he claims. 


Certiorari. Notice. Possessory warrant. Statute of lim- 
itations. Before Judge Gipson. Richmond Superior Court. 
January Term, 1872. 


Martin New sued out a possessory warrant for a horse in 
the possession of Camille LeHardy. The case was tried be- 
fore Richard W. Maher, a Justice of the Peace, on May 13th, 
1871. 

The evidence disclosed that plaintiff was in possession of 
the horse at Shultz Hill, in South Carolina, in May, 1865; 
that the horse was taken about that time from his possession, 
without his knowledge or consent; that plaintiff next saw 
the horse in possession of defendant in Augusta, Georgia, 
some two weeks before the trial, and demanded possession on 
May 3d, 1871; that defendant purchased the horse in Rome, 
Georgia, in July, 1870, and had been in possession ever since. 

The Justice of the Peace awarded the possession of the 
horse to the plaintiff. The defendant carried the case, by 
writ of certiorari, to the Superior Court of Richmond county. 
When the ease was called, the defendant in certiorari moved 
to dismiss the writ, because written notice of the sanction of 
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the petition for certiorari, and of the time and place of hear- 
ing, had not been given to said defendant. It was admitted 
by defendant that a waiver, in writing, of said notice had 
been taken by plaintiff in certiorari, but he insisted that the 
writ should be dismissed, because the waiver did not appear 
of record. The motion was overruled by the Court and de- 
fendant excepted. 

The Court rendered the following decision: “The certio- 
rari in this case is sustained, and the judgment and order of 
the magistrate in the Court below, ordering the property into 
the possession of Martin New, he not having been recently 
in the possession of the horse, nor shown a clear right to the- 
same, is set aside and reversed.” 

The defendant excepted to the said judgment and assigns 
the rulings aforesaid as error. 


MARCELLUS P. Foster, represented by H. CLay Foster, 
for plaintiff in error. 1st. The refusal of the Court to dis- 
miss the certiorari, on the ground that it did not appear from 
the record that the notice required by law had been given or 
waived, was error: Code, section 3987; Pamphlet Decisions 
Sup. Ct. Ga., 1871, p. 78, last publication; L. J. Glenn & 
Son vs. Wm. C. Shearer e¢ al, 2d. The Court erred in sus- 
taining the certiorari, on the ground that it did not appear 
that the plaintiff was recently in the possession of the prop- 
erty claimed: Code, sections 3956, 3961; 22 Ga., 319, 321. 
3d. The Court erred in sustaining the certiorari, on the 
ground that the decision of the Justice was unsupported by 
the evidence: 29 Ga., 628; 28th, 484; 28th, 320; 28th, 
66; 10th, 503; 18th, 13; 14th, 286; 6th, 276. 


CLAIBORNE SNEAD, represented by the Reporter, for 
the defendant. 


MonTGOMERY, Judge. 


1, Judge Lumpkin has somewhere said that a party may 


waive everything, even a trial, by confession of judgment or 
Vou. xuvr. 40, 
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plea of guilty. Surely there is nothing peculiar in the writ- 
ten notice required to be given of the sanction of a writ of 
certiorari that takes it out of so sweeping a rule—the waiver 
itself being in writing. 

2. In this case the plaintiff lost his property some six 
years before he sued out his possessory warrant. The horse 
then had not been “recently” “in the quiet, peaceable and 
legally acquired possession” of the plaintiff. But there is 
another class of cases in which a possessory warrant will lie, 
to-wit: where “any personal chattel has been taken, enticed 
or carried away either by fraud, violence, seduction or other 
-means, from the possession of the party complaining.” In 
this class of cases no lapse of time will bar the plaintiff if 
he makes out his case in other respects, unless the defendant 
shows that he has been in possession for four years next im- 
mediately preceding the issuing of the warrant. But the 
onus is on the defendant. Perhaps if he show that he and 
those under whom he claims has been in possession for that 
length of time it will suffice. In this case the defendant has 
shown neither. 

Judgment reversed. 
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JAMES C. Cook, plaintiff in error, vs. THE NortTH AND 
SoutH RaILrRoaD ComMPANy, defendant in error. 


Where a bill was filed setting up that the complainant had conveyed by 
deed to arailroad company for laying and using its track, one hundred 
feet width of the land through his plantation, and trusting to the as- 
surances of the president of the road, that proper stock-gaps should 
be erected, as they might be needed, had neglected to put in the deed 
any stipulation as to the gaps, and the bill prayed that the company 
might be enjoined from running the cars and using the land until the 
‘*gaps’’ were erected : 

Held, That the injunction was properly refused by the Judge, even 
though there might be equity in the bill. 


Injunction. Railroads. Stock-gaps. Before Judge JoHN- 
son. Muscogee county. At Chambers. June 8th, 1872. 
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James C. Cook filed his bill against the North and South 
Railroad, containing, substantially, the following averments : 
That said defendant located its railroad through certain in- 
closed lands of complainant; that when said defendant was 
about to locate said road through complainant’s property, he 
and William A. McDougald, the president of defendant, rode 
through said lands and complainant pointed out their situa- 
tion, connection and fences, and called his attention to the 
fact that if the railroad should run through said inclosures, 
it would cause breaks in the fences through which cattle and 
other animals might pass; that said McDougald then and 
there assured complainant that defendant would make stock 
gaps at each and every place where the railroad would cut or 
strike said fences, and that these assurances were repeated on 
subsequent occasions; that not long afterwards, the said de- 
fendant located its railroad in such a way as to make four 
intersections of the fences, and, in constructing its road-bed, 
has made gaps at said intersections through which cattle pass ; 
that said defendant has not constructed stock-gaps at said in- 
tersections, and, on the contrary, has refused to construct the 
same; that when said railroad was located a question as to 
the right-of-way arose between complainant and defendant, 
which was referred to arbitration ; that one arbitrator awarded 
to complainant $4,000, and the other $3,000, and before call- 
ing in an umpire, submitted their conclusions to complainant 
and defendant ; that complainant and defendant, through its 
aforesaid president, agreed to dispense with an umpire, and 
that the award should be for $3,500, and that the defendant 
should construct cattle-gaps at the said four intersections, and 
should also make a crossing for complainant over said rail- 
road at a point above said inclosures, where complainant’s 
mill road crossed; that on September 20th, 1871, relying 
upon the aforesaid assurances, and believing them binding on 
said defendant, complainant executed a deed to said defend- 
ant, conveying the right-of-way, one hundred feet wide, 
through said land ; that if tle said William A. McDougald, 
president of defendant, did not believe the assurances and 
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promises aforesaid to be valid and binding on said defendant, 
it was his duty to have communicated this to complainant, 
and that his neglect to pursue this course was a fraud upon 
complainant; that in executing said deed, complainant acted 
on his belief, as above stated, and but for this belief, he would 
never have made the deed. Prayer, that said defendant be 
compelled to construct cattle-gaps, as promised ; that defend- 
ant be enjoined from running cars or engines on said railroad, 
and from using the same in any way, until said defendant 
shall have constructed the cattle-gaps, as aforesaid, and shall 
have permitted complainant to join his fences to the same; 
that said defendant be enjoined from using said railroad unti! 
some bridge or crossing be constructed at the intersection of 
said railroad with complainant’s mill road; that the writ of 
subpeena may issue. 

The answer of defendant is unnecessary to an understand- 
ing of the decision of the Court. 

On June 8th, 1872, the Chancellor refused the injunction 
and complainant excepted. 


Henry L. Bennine,for plaintiff in error. 





BLANDFORD & CRAWFORD, for defendant. 


McCay, Judge. 


We are not called upon to say there is no equity in this 
bill. Perhaps there is; a jury might find fraud in these pro- 
ceedings, or breach of confidence. The question before us is, 
simply, whether the Judge has done wrong in refusing the in- 
junction. Without doubt the complainant is guilty of neg- 
ligence in not seeing more closely to what he was about, and 
he does not come before the Court, asking its extraordinary 
interposition, without fault. Nor does he show any such 
immediate, irreparable, prospective injury as to demand an 
injunction. The truth is, he is rather seeking, by indirection, 
to ask the Court to so act as will compel the defendant to | 
build the stock-gaps, a power the Court rarely, if ever, un- 
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dertakes. Besides, though the railroad company is a private 
corporation, yet it exists for the public good, and to grant 
this injunction will not only restrain the defendants, but will 
be a great public evil. It ought to be a strong case to jus- 
tify the interposition of the Judge to do the thing asked. 
We do not think this is such a case, and Judge Johnson did 
not abuse his discretion in refusing the injunction. 
Judgment affirmed. 


Hittary B. Frazer, plaintiff in error, vs. GEoRGE T. 
JACKSON, defendant in error. 


A bona fide purchaser of the absolute title to personal property without 
notice of any unforeclosed statutory lien upon it takes the same di- 
vested of any such lien. Our statutory lien laws secure priority of 
judgment to favored classes of debts out of certain property of the 
person who incurred the debts. When such property passes into the 
hands of a bona fide purchaser without notice and before foreclosure, 
it is no longer the property of the person incurring the debt, and not 
having gone into the possession of one affected with notice the lien is 
lost. 


Steamboat lien. Bona fide purchaser. Before Judge Grz- 
son. Richmond Superior Court. January Term, 1872. 


Hillary B. Frazer instituted proceedings to enforce a lien 
on the steamboat Wave for personal services rendered on said 
boat while in the service of the People’s Daily Line, a cor- 
poration created under the laws of the State of Georgia. 
The lien was foreclosed and the execution levied upon said 
boat, which was claimed by George T. Jackson. Similar 
proceedings were instituted in favor of David A. Philpot 
aud Oliver I. Seago against the steamboat Clyde, which was 
also claimed by George T. Jackson. The last two cases, by 
agreement, were to abide the result of the first. 

The cases were submitted to the Court upon the following 
agreed statement of facts: 
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“That the People’s Daily Line owned the steamboats 
Clyde and Wave, from their construction until May 18th, 
1871, when they sold them to William H. Scott ; that Wil- 
liam H. Scott sold them to George T. Jackson on May 31st, 
1871; that Jackson purchased in good faith without any 
knowledge of the debts due the plaintiffs, Frazer, Phijpot 
and Seago, which are sought to be enforced against the steam- 
boats; that the lien fi. fas. of Philpot and Seago were levied 
upon the steamboat Clyde on July 22d, 1871; that the lien 
fi. fa. of Hillary B. Frazer was levied on the steamboat 
Wave on September 27th, 1871.” 

The Court held that the several judgments having been 
obtained subsequent to the purchase of said boats, there 
could be no lien to defeat a bona fide purchaser for value, 
and that said boats were not subject to said execution. 

To which decision Hillary B. Frazer excepted and assigns 
the same as error. 


Barnes & Cummine ; H. Ciay Foster, for plaintiff in 
error. Ist. The lien attached from the performance of the 
service: Code, sections 1968, 1969; Acts of 1869, p. 135; 
43 Ga. R., 11; Camp & Kemp vs. 8. Mayer, assignee, de- 
cided July Term, 1872: 


Frank H. MILier, for defendant. 1. That he can at- 
tack the validity of process levied on his property: Phillips 
vs. Hyde, decided March 12, 1872; 37 Ga., 681; Ist, 317; 
30th, 450; 6th, 515. 2. That steamboat liens take effect 
from date of judgment of foreclosure; 30 Ga., 465; 40th, 
540. 3. That the fact being admitted that Jackson owned 
the boats for some time before foreclosure of liens the same 
must be illegal, because the allegations in the affidavit, of a 
demand for payment of the president of the People’s Daily 
Line, as owner, is untrue. 4. It is only judgments that 
have liens on personal property for two years: Code, section 
3525. 5. Steamboat liens can in no event last over twelve 
months, and where the interest of bona fide purchasers, with- 
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out notice, is affected, the record must show by bill of par- 
ticulars, or otherwise, when the lien is claimed to have com- 
menced : 6 Ga., 159-170; 7th, 56. 6. A sale under steam- 
boat liens conveys good title as against those who owe the 
debt, and still own the boat: 40 Ga., 180. 7. Steamboat 
liens are in derogation of common law, and strictly construed : 
1 Kelly, 317. 8. A bona fide purchaser of a steamboat, for 
value, without notice of liens, which were not foreclosed until 
months after the purchase, will be protected: 39 Ga., 352; 
40th, 157, 540; 34th, 454; Code, section 3064; 39 Ga., 
18; 41st, 208; 32d, 297; 27th, 515. 9. The persons claim- 
ing the liens were the captains and mate formerly running 
the boats. These are maritime liens, and are not such as are 
provided for by the Constitution of this State, and which a 
State Court can enforce. 43 N. Y., 554; 4 Wal., 411, 555; 
7 Wal., 624-5; 39 N. Y., 19. 10. All liens upon personal 
property, not granted by the Constitution, other than judg- 
ment liens, are void as against bona fide purchasers, who re- 
ceived possession of the property at the time of purchase, 
without notice of the lien. 


MonTGoMEry, Judge. 


The facts in this case show the defendant in error to be a 
bona fide purchaser of the steamboats on which the lien has 
been attempted to be foreclosed, and that he became such 
before any attempt at foreclosure, without notice of the ex- 
istence of the debts of his vendors now sought to be enforced 
against his property. The case, both as to fact and princi- 
ple, seems to be identical with that of Rose & Company vs: 
Gray, 40 Georgia, 156, and must be controlled by it. 

Judgment affirmed. 
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Hudson vs. The State of Georgia. 


E. L. Hupsoy, plaintiff in error, vs. THE State or GEor- 
GIA, defendant error. 


A written accusation in the County Court, charging the defendant with 
employing the servants of another, must state the name of the person 
in whose employ the servants were at the time of such illegal act, and 
if the defendant employed the servants by an agent, the name of such 
agent must be set forth. (R.) 


Criminal law. Employing servantsof another. Written 
accusation. Before Judge Srrozier. Dougherty Superior 
Court. December Term, 1871. 


Plaintiff in error was put upon trial in the District Court 
for Dougherty county upon the following written accusation: 


“GEORGIA—DovuGHERTY COUNTY. 

“Peter McLaren, in the name and behalf of the citizens 
of Georgia, charges and accuses E. L. Hudson, of the county 
and State aforesaid, with the offense of misdemeanor. For 
the said E. L. Hudson, on the 17th day of June, 1871, in 
the county aforesaid, did, then and there, unlawfully em; loy 
by an agent, Watkins Lee, Marshall Jackson, Morgan Hall, 
they, then and there, being servants and employees of the 
said estate of Davis Pace, said E. L. Hudson, then and there, 
knowing that said servants were employed on the estate of 
Davis Pace, and that their time with the said estate had not 
expired, contrary to the laws of said State, the good order, 
peace and dignity thereof. 

“Dougherty District Court, July Term, 1871. 

(Signed) “T. R. Lyon, District Attorney.” 

Plaintiff in error moved to quash said written accusation 
upon the following grounds, to-wit: 

1st. Because the name of the agent through which it was 
alleged he employed said servants was not set forth. 

2d. Because the executor’s or trustee’s name, who had 
charge of the Davis Pace estate, or the name of the party 
who had the servants employed was not set forth. 

The motion was overruled. The jury, under charge of the 
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Court, returned a verdict of “ guilty,” recommending plaintiff 
in error to mercy. Plaintiff in error carried the case by writ of 
certiorari, upon the above and other rulings of the District 
Court, to the Superior Court of Dougherty county. The Su- 
perior Court sustained the rulings of the District Court, and 
affirmed its judgment, whereupon plaintiff in error excepted, 
and assigns said decision as error. 


Hines & Hosrs; D. H. Pops, for plaintiff in error. 


Joun C. RuTHERFORD, Solicitor General; T. R. Lon, 
represented by R. F. Livon, for the State. 


WARNER, Chief Justice. 


This case came before the Court below on a certiorari from 
the County Court of Dougherty county, alleging errors com- 
mitted by the County Court on the trial of an accusation 
against the plaintiff in error for employing the servants of 
another, in violation of the 4428th section of the Code. The 
Superior Court affirmed the judgment of the County Court, 
which is assigned for error here. There was a motion made 
in the County Court to quash the written accusation against 
the defendant, on the ground that he was accused and charged 
with employing the servants of another, by an agent, without 
alleging the name of the agent, and knowing said servants 
to be in the employ of the “ estate of Davis Pace,” without 
alleging the name of any person who had employed said ser- 
vants on the Davis Pace estate. The offense consists in any 
person employing the servants of another, either by himself 
or agent, during the term for which he or she or they may 
be employed, knowing that such servant was so employed, 
and that his term of service has not expired. The estate of 
Davis Pace could not have employed the servants, and if any 
person had employed them to work on that estate, the name 
of such person should have been alleged. If the defendant 
employed the servants by an agent, the name of the agent 
should also be alleged. In our judgment, it was error in the 
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County Court in overruling the motion to quash the written 
accusation against the defendant, and that the Superior Court 
should have sustained the certiorari upon that ground of 
alleged error. 

Let the judgment of the Court below be reversed. 


WrtiraM Davis, agent, plaintiff in error, vs. D. W. Wea- 
VER, et al., defendants in error. 

1, The law places the granting or refusal of injunctions in the sound dis- 
cretion of the Judges of the Superior Courts; unless that discretion 
has been manifestly abused, this Court will not control its exercise. 
We see no abuse of the discretion in the present case, in which the in- 
junction has been partially granted, as asked for. Certainly none of 
which plaintiff can complain. 

2. Upon the hearing of the motion to make an injunction permanent, it 
is not error in the Chancellor to receive the affidavit of the wife of one 
of the defendants, in relation to facts not coming to her knowledge 
from confidential communications of her husband. 


Injunction. Discretion. Affidavit. Husband and wife. 
Before Judge Sessions. Pierce county. At Chambers. 
May 19th, 1872. 


William Davis, as agent for, and in right of his wife, 
filed his bill against D. W. Weaver, D. E. Knowles and 
E. T. Sweat, containing, substantially, the following allega- 
tions, to wit: That defendants, Knowles and Weaver, pur- 
chased from Woodard and Sweat, for the sum of $8,000, a 
saw mill, fixtures and timber, for the purpose of sawing said 
timber for market; that after said purchase, Cassie Davis, 
the wife of complainant, at the instance of said defendants, 
Weaver and Knowles, through complainant, as her agent, be- 
came a partner in said mill, it being agreed that the firm 
business should be carried on in the name of D. W. Weaver; 
that said firm continued business from January 29th, 1872, 
to March Ist, 1872, during which time complainant furnish- 
ed partnership money, provisions and other articles to the 
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amount of $83 85, also the use of a four mule team and wag- 
on; that on March Ist, 1872, the said defendants, Weaver 
and Knowles, without the knowledge or consent of complain- 
ant, sold said saw mill property to the defendant, Sweat, for 
the sum of $11,000, which was to be paid as follows: Said 
Sweat to assume the indebtedness of $8,000, to Woodard and 
Sweat, for the original purchase of said property, and to give 
to said firm of D. W. Weaver three promissory notes dated 
March Ist, 1872, due the first days of May, June and July, 
1872, each for the sum of $1,000; that complainant claims 
said three notes to be net profits made by said firm on said saw 
mill property ; that since said sale said firm of D. W. Weaver 
has suspended business, the object of the formation of said 
firm having ceased to exist; that there is due to complain- 
ant one of said promissory notes, or the sum of $1,000, as his 
share of the profits of said business; that defendants, Weaver 
and Knowles, have possession of said notes and of the books 
and accounts of said firm, and refuse to account; that com- 
plainant is unable to obtain a settlement of said partnership 
business; that defendants are proceeding to collect said part- 
nership notes and to apply the proceeds to their own use; 
that said defendants, Weaver and Knowles, are insolvent; 
that complainaut is remediless at law; prayer, that Farley 
R. Sweat be appointed Receiver, to take an account of 
all the partnership dealings, debts and liabilities, and to pay 
the same, and after paying said liabilities to divide and pay 
to each partner of said firm the one-third part of the profits ; 
that said defendants, Weaver and Knowles, be enjoined from 
transferring the aforesaid notes, and said defendant, Sweat, 
from paying the same untll the further order of the Court; that 
a full account be had and a decree passed dissolving said co- 
partnership; that the writ of subpoena may issue. 

On April 20th, 1872, the Receiver was appointed and in- 
junction granted by the Chancellor as_ prayed for in the bill, 
and defendants required to show cause why said injunction 
should not be made perpetual. 

The answers of the defendants, Weaver and Knowles, de- 
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nied that there had ever been any such partnership formed 
as was set up in the bill; denied the insolvency of Weaver ; 
admitted that complainant had furnished a four mule team 
and wagon for use at the mill, but alleged that the same had 
been returned at the time of the sale of said property to said 
defendant Sweat. 

In support of these answers the defendants tendered the af- 
fidavit of Charlotte Knowles, the wife of defendant, Knowles. 
Complainant objected to its admissibility ; the objection was 
overruled and complainant excepted. 

The answer of defendant Sweat, based upon the admis- 
sions made at different times by the defendants, Weaver and 
Knowles, sustained the allegations of the bill, except as to 
defendant’s insolvency. 

On May 10th, 1872, the Chancellor passed the following 
order, to wit: “ After hearing argument on the within cause 
as to whether the temporary injunction should be made per- 
manent or not, it is ordered by the Court that the temporary 
injunction be and is hereby dissolved as to two of the $1,000 
notes, one due on the first day of May, and one on the first 
day of June of the year 1872. It is further ordered by the 
Court, that the injunction be and is hereby continued and 
made permanent as to the $1,000 note due July Ist, 1872, 
or until the further order of this Court. 

“Tt is further ordered by the Court, that Farley R. Sweat, 
be and is hereby appointed Receiver, as prayed for, so far as 
the $1,000 note is concerned, due the first day of July, 
1872.” 

To which order complainant excepted, and assigns error as 
follows, to-wit: 

Ist. The Chancellor erred in admitting in evidence the 
affidavit of Charlotte Knowles, she being the wife of the de- 
fendant, D. E. Knowles. 

2d. The Chancellor erred in not making the injunction 
permanent as to all the notes, and in not directing the Re- 
ceiver to take charge of them. 
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J.C. Nicnors; P. B. BeprorD, represented by NEwMAN 
& Harrison, for plaintiff in error. 


L. H. GREENLEAF; J. L. Harris, represented by 8. B. 
Spencer, for defendant. 


MontTGoMERY, Judge. 


1. This Court can only control the discretion of the Judge 
of the Superior Court where it has been manifestly abused. 
The law places the granting or refusal of an injunction in 
his, not our discretion. Though we may differ from him as 
to the soundness of its exercise in any given case, we may not 
interfere unless the facts show manifest abuse of it. Under 
the facts of this case it is not made manifest that there has 
been any abuse. The bill claims that profits have been made, 
not losses incurred, for which complainant might be held lia- 
able, and asks for a Receiver to take charge of such profits. 
A Receiver has been appointed and ordered to take charge of 
all that complainant is entitled to by the showing made in 
his bill, except some $83 50 and use of one team, for which, 
if a partnership existed, he may have aright to an accounton 
the final hearing, but hardly to an injunctionand Receiver in 
face of the uncontradicted denial of insolvency on Weaver’s 
part, in whose hands all the assets of the firm, if firm there 
was, appear to be. That Weaver returns no property in 
Pierce county is no evidence that he has no property else- 
where. How can this complainant be hurt by permitting 
the other partners to control their own share of the profits ? 
The answers of Weaver and Knowles deny the partnership 
and alleged insolvency of defendant Weaver, 

2. The affidavit of Charlotte Knowles in relation to facts 
not coming to her knowledge through confidential communi-, 
cations of her husband, one of the defendants, was properly 
received: Jackson vs. Jackson, 40 Ga., 150; McIntire vs. 
Meldrine, Ibid, 490. 

Judgment affirmed. 
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MARTHA ADAMS, plaintiff in error, vs. HoLLAND A. ADAMS 
et al., defendants in error. 


When dower had been assigned to a widow in a tract of land, and she 
afterward applied and had thesame land set apart to her and the minor 
child of her deceased husband as a homestead, and an execution 
founded on a debt of the deceased husband and father was levied on 
the reversion, after the termination of the dower, and the widow, for 
herself and minor child, filed a claim : ’ 
Held, That under the facts, as stated, the property was properly found 
not. subject. 


Claim. Homestead. Dower. Before Judge HARRELL. 
Stewart Superior Court. April Term, 1872. 


This case was tried upon the following agreed state of facts : 
“That Samuel Adams, at the timeof hisdeath, about 1865, was 
the owner of the land now levied on; that Holland A. Adams 
was his widow, and administratrix, and Charles B. Adams, 
his administrator. The judgment of plaintiff was obtained 
in Stewart Superior Court, October Term, 1866; a fi fa. was 
issued thereon, and a levy made upon the lands claimed, in 
February, 1872, to wit: “the remainder interest of the estate of 
Samuel Adams, after the death of said widow.” That in 1866 
said Holland A. Adam’s widow had said land set apart to 
her as dower, and on her application, as the widow of Samuel 
Adams, and one minor child of Samuel Adams, the same 
land as included in said dower, was set apart as a homestead 
by the Ordinary of Stewart county, to-wit: on July 6th, 
1869. That the claim under said homestead was regularly 
interposed.” 

The Court, under the above statement of facts, decided 
that the claimant, Hollin A. Adams, in behalf of herself and 
said minor child, was entitled to a homestead on the land, 

‘and under instructions to this effect the jury found said prop- 
erty not subject. 

Whereupon plaintiff in error excepted and assigns error 
upon the following grounds: 

Ist. In holding that claimant was entitled to havea home- 


Ee 
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stead in the lands which had been set apart to her as dower. 
2d. In holding that the property was not subject to the 
execution under the above statement of facts. 


E. G. Rarrorp; Herpert Frevper; E. H. Worriit, 
for plaintiff in error. 


BEALL & Tucker, for defendants. 


McCay, Judge. 


We have held, in several cases, that the homestead pro- 
vision of the Constitution was not intended to be an addition 
to dower, but that it was subject to the dower. The object 
was to secure a provision for the family. The wife in this 
case had taken dower. She has now applied in behalf of her 
children and had a homestead in the same lands, We see 
nothing inconsistent in this action with our decision. She 
might, if she pleased, waive her rights in behalf of her 
children, and, instead of dower, permit them to havea home- 
stead. We do not say she has done this. Holding to her 
dower she might, as guardian of her children, take a home- 
stead for them in the same land, or including the same, at 
the discretion of the appraisers, and she and they retain their 
interest—she her dower, they their homestead. In either 
event the land would not be subject, and the verdict would 
be right. 

Judgment affirmed. 


Joun C. Curry, plaintiff in error, vs. ALEXANDER B, 
HeEnpry, defendant in error. 


Upon the trial of a case, before a Justice of the Peace, for forcible entry, 
some force on the part of the defendant in entering must be shown. 
Where the entry is proved to be peaceable, the verdict, should be for the 
defendant. 
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~ Curry vs. Hendry. 


Forcible entry. Force. Evidence. Before Judge Har- 
RELL. Randolph Superior Court. May Term, 1872. 


Alexander B. Hendry sued out against John C. Curry the 
process of “ forcible entry,” for lot of land number six, in 
the sixth district of the county of Randolph. 

Plaintiff testified that he had been in possession of said 
lot of land for three or four years, and a short time before 
he instituted legal proceedings, he found defendant in posses- 
sion of one of the houses on said land ; that he asked defend- 
ant how he came to take possession of said land; defendant 
replied, that Isaac Easley put him in possession; that plain- 
tiff then asked defendant to deliver up possession to him ; 
defendant replied that he had no wagon with which to move ; 
that plaintiff offered to loan defendant his wagon; that de- 
fendant then declined to leave said land; that no unkind, 
unfriendly or angry words were spoken by defendant to plain- 
tiff; that no menaces, force, arms nor violence were used to 
plaintiff; that witness did not remember telling Isaac Easley, 
in the town of Cuthbert, in October, 1871, “ that there were 
some good old negroes on said lot of land ;” that he did not 
promise said Easley to tell said negroes “ to stay on said land 
to keep intruders off until he could make some arrangements 
about said land.” 

Defendant proposed to ask plaintiff the following question, 
to-wit: “If plaintiff did not come to said town of Cuthbert, 
on the first Tuesday in October, 1871, and tell Easley that 
he knew said lot of land belonged to him, and propose to 
buy the same of said Easley?” Which question the presid- 
ing magistrate refused to allow to be asked. 

Defendant proposed to ask plaintiff the following question, 
to-wit: “If he did not, in the town of Cuthbert, in the 
month of November, 1871, say to said Easley, that Casper W. 
Jones had proposed to sell said lot of land to him, (Hendry,) 
that he knew Jones had no title to said land, and therefore 
refused to purchase, knowing that said land belonged to Eas- 

ley, and then and there propose to purchase from him?” 
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Which question the presiding magistrate refused to allow to 
be asked. 

Defendant then proposed to ask plaintiff the following 
question, to-wit: “If he did not, at his gin house, on the 
first Tuesday in October, 1871, tell Jacob Jeffries that said 
lot of land belonged to Isaac Easley, and that he was com- 
ing to Cuthbert on that day to purchase said lot of land from 
him?” Which question the presiding magistrate refused to 
allow to be asked. 

Defendant introduced Isaac Easley, who testified, substan- 
tially, as follows: Witness put defendant in possession of the 
lot of land some time in December, 1871; on the first Tues- 
day in October, 1871, plaintiff came to witness, in the town 
of Cuthbert, and proposed to purchase said lot of land from 
him ; again, on the first Tuesday in November, 1871, at the 
same place, plaintiff proposed to purchase said land from him, 
at which time and place witness asked said plaintiff if any 
one was on the land; plaintiff replied that there were some 
old negroes; witness asked him what kind of negroes they 
were; plaintiff replied that they were good negroes ; witness 
asked him if he would tell said negroes to stay on said lot of 
land and keep intruders off until he, witness, could make 
some arrangements about said lot of land; plaintiff promised 
to do this; plaintiff never said anything about his ever hav- 
ing been in possession of said lot of land, nor did he set up 
any claim to said possession; had he done so, witness would 
not have put defendant in possession of the same as his ten- 
ant. 

Defendant then proposed to ask sajd witness the following 
question, to-wit: “ If the said plaintiff, on the first Tuesday 
in October, 1871, in the town of Cuthbert, did not come to 
him and propose to purchase said lot of land, and tell him, 
further, that Caspar W. Jones had proposed to sell him 
(plaintiff) the land, that he knew said Jones had no title, 
and he would not purchase the same from him, but was then 
satisfied that Easley was the owner of said lot of land and he 


Vou. xtvz. 41, 
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(plaintiff) wished to buy it?” Which question the Court re- 
fused to allow to be asked. 

Defendant then introduced Jacob Jeffries, and proposed to 
ask him the same question that was excluded in the exami- 
nation of plaintiff, as to the statements of plaintiff to him, 
the said Jeffries. The question was excluded by the presid- 
ing magistrate. 

Defendant testified as follows: That Isaac Easley put him 
in possession of said lot of land; that he took it peaceably, 
using no force nor violence to get possession of the same ; 
that after he moved into one of the houses on the land, 
plaintiff asked him how he came to be on the land ; defend- 
ant stated that Easley put him in possession; plaintiff then 
asked him to deliver up possession of the premises, which 
defendant declined to do; there were no unkind words, no 
force, no violence, no anger manifested by either party to the 
other. 

The presiding magistrate charged the jury as follows, to- 
wit: “ They could consider but‘two questions, the possession 
and force; that Hendry had sworn that he had been in pos- 
session of said lot of land three or four years. Now if they 
believed what said Hendry had sworn, they should find for 
said Hendry.” 

The jury returned a verdict for the plaintiff. 

The defendant carried the cause by writ of certiorari to 
the Superior Court, on the ground that the magistrate erred 
in refusing to allow the questions above set forth to be pro- 
pounded, and in his charge as given to the jury. : 

Upon the hearing in jhe Superior Court, the writ of cer- 
tiorari was dismissed and the judgment of the Court below 
affirmed, to which ruling plaintiff in error excepted. 


B. S. WorBILL, for plaintiff in error. 


H. FIELDER, for defendant. 
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MonTGOMERY, Judge. 


The plaintiff below in this case having failed to show any 
force on the part of Curry in taking possession of the land, 
and the defendant having shown that he acquired possession 
peaceably, the verdict should have been for the defendant, 
and the certiorari should have been sustained. Force, in 
taking possession of the land on the part of the defendant, 
is the very gist of the proceeding—without it, he cannot be 
evicted by this process. 

Judgment reversed. 


Witur1aM J. Bosworta, plaintiff in error, vs. R. T. Wat- 
TERS and SAMUEL Heys, defendant in error. 


1. Where the securities of a sheriff applied to the Governor to be released 
from his bond, and the Governor ordered the sheriff to give another 
bond with security to the Ordinary of the county, within ten days; on 
failure to comply within the time prescribed, he forfeited his right to 
exercise the duties of the office, although there may have been a va- 
cancy in the office of Ordinary during the period. (R.) 

2. When the vacancy occurred in the office of the Ordinary, by his res- 
ignation, the Clerk of the Superior Court was authorized to perform 
all the duties which the Ordinary could have performed as Clerk. (R.) 


Quo warranto. Vacancy. Election of officers. Clerk of 
Superior Court ex oficio Ordinary. Before Judge CLARK. 
Sumter Superior Court. May Term, 1872. 


For the facts of this case, see the decision. 


Jack Brown; G. W. Wooren; C. T. Goopr, W. A. 
HawkKIns, for plaintiff in error. 


Fort & Hous; J. ANsLey, for defendant. 


% 
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WARNER, Chief Justice. 


This was a writ of quo warranto filed on the information of 
Bosworth, who claimed to be the sheriff of Sumter county, 
against Walters and Heys, who, it is alleged, were exercising 
the duties of sheriff of said county of Sumter, in violation 
of the legal right of Bosworth to hold and perform the du- 
ties of sheriff as aforesaid. It appears from the record, that 
Bosworth had been elected sheriff; that his securities had ap- 
plied to the Governor to be released from his bond, and the 
Governor ordered him to give another bond, with security, 
within ten days to the Ordinary of said county. Bosworth 
failed to give the new bond within the time required, and a 
new election for sheriff was ordered, at which Walters was 
elected, and in the meantime Heys had been temporarily ap- 
pointed sheriff by the Superior Court. The Ordinary had 
resigned his office, and there was no Ordinary, as Bosworth 
contends, who could take and approve his bond. On the 
trial before the jury as to the issuable facts submitted, they 
found a verdict in favor of Walters. 

A motion was made for a new trial, which the Court over- 
ruled and the counsel for Bosworth excepted. The main 
question in the case is whether Bosworth’s office as sheriff be- 
came vacant, inasmuch as there was no Ordinary to take and 
approve his bond as required by the Executive order within 
the ten days. When the vacancy occurred in the office of 
the Ordinary, by his resignation, the Clerk of the Superior 
Court was authorized to perform all the duties which the Or- 
dinary could have performed as Clerk, and no more: Code, 
358. The giving the bond and security within ten days, as 
required by the Executive order, was a condition precedent to 
enable him to exercise and perform the duties of sheriff, and 
if he had filed his bond executed in terms of the law, with 
the Clerk of the Superior Court, (who was authorized to per- 
form the duties of Clerk of the Court of Ordinary,) or had 
tendered the same to him, subject to the approval of the Or- 
dinary to be elected to fill the then existing vacancy in that 
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office, it would have been, in our judgment, a substantial 
compliance with the Executive order, but he never filed his 
bond as required by law, or tendered or offered to file the 
same with any officer subject to the approval of the Ordinary 
of the county when elected, and failing to do so, he forfeited 
his right to exercise the duties of the office of sheriff, and the 
new election was properly ordered. 
Let the judgment of the Court below be affirmed. 


THORNTON CARTER, plaintiff in error, vs. THE STATE, de- 
fendant in error. 


1. Circumstantial evidence to warrant a conviction of one accused of a 
crime, must be so strong as to exclude every other reasonable hypoth- 
esis than that of the prisoner’s guilt of the offense with which he is 


charged. 

2. Newly discovered evidence tending to prove a fact material to the 
issue, and about which the defendant had offered no testimony on the 
trial, and he is chargeable with no want of diligence, entitles him to a 
new trial. 


Criminal law. Circumstantial evidence. Newly discov- 
ered evidence. Before Judge CoLE. Bibb Superior Court. 
October Adjourned Term, 1872. 


Thornton Carter was placed on trial for the offense of bur- 
glary in the night time, in breaking and entering the store 
room of James H. Blount, with the intent to commit a lar- 
ceny. The defendant pleaded not guilty. The following 
evidence was introduced : 


: FOR THE STATE. 

Maria Lucas, sworn: Witness identifies prisoner ; went to 
see him on Thursday, at his house, and saw some rice and 
peas on the table; defendant appeared to object to witness’ 
entering the house; also, saw a jar of preserves, which the 
inmates of the house moved, together with other things, as 
witness entered; some of the peas were not shelled; they 
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were speckled peas ; saw some flour bread on the table; the 
house had two rooms; saw some bags in the back room, 
which defendant’s wife was ripping up; the bags appeared to 
be dirty with grease ; the women went into the other room and 
whispered together when witness entered the house ; defend- 
ant said there was not much fire in the room, but witness 
found, on entering, that there was a good fire; defendant sta- 
ted that he had seen witness’ brother, who had informed him 
that witness had left Mr. Blount’s, or he would have been up 
to see witness ; the store is in the basement of the house; the 
windows open like a door, with four horizontal pieces of 
plank fastened on each side, and four augur holes in each ; 
witness went into the room on the next morning at about 
half past five o’clock, before the break of day; found meat, 
meal, rice and peas; witness lives at the house; there were 
speckled peas in the store room in the shell; the peas were 
missing ; a jar of lard was gone, and also a jar of preserves; 
saw a jar at defendant’s house closely resembling the jar lost 
from the store room; it had the same name on it; witness 
recognized it from the rag that was on it; there were sacks 
in the store room, and some off of the meat box were miss- 
ing; the sacks resembled those at defendant’s ; defendant had 
been a driver at Mr. Blount’s ; the corn was kept in the store 
room; defendant frequented the room to get corn for the 
horses, but was not living there at the time; witness saw de- 
fendant that day at the dirt bridge, about fifty yards from the 
house ; the property stolen belonged to Mr. Blount ; the room 
was broken open on Wednesday ; the cloth on the preserve 
jar was white, tied with a black string and dirty with dust ; 
the bags were fine corn sacks, such as corn is ordinarily 
shipped in; the two rooms in defendant’s house adjoined ; 
witness was at defendant’s house about one half hour, a little 
before four o’clock ; defendant was living at Collinsville; de- 
fendant said that he thought witness left Mr.‘Blount’s when 
Sam Perry left; Sam had left some two weeks previously ; 
defendant had been to see witness after Sam left. 

William Taylor, sworn: Witness recollects defendant’s be- 





| 
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ing placed in the guard house; witness asked him about some 
meat, rice and peas which were in his house on Thursday ; 
may have asked him about flour; defendant said that he did 
not have them, only some flour that he had bought some time 
before the breaking open of Mr. Blount’s room ; this occurred 
on the morning after defendant was placed in the guard 
house; Mr. Blount resided in Bibb county ; Collinsville is in 
Bibb county. 

Mr. Blount, sworn: Witness’ store room was broken open 
on Wednesday night before the last ; witness had Carter ar- 
rested the next night; witness visited the guard house the 
next day with Lieutenant Taylor; Taylor had a conversation 
with defendant; defendant had been in the employment of 
witness, but had left during the Christmas holidays ; witness 
had peas in the hall in his house; the articles mentioned in 
the indictment were gone; the breaking was done, witness 
thinks, by some one acquainted with the premises ; the prop- 
erty stolen belonged to witness. 


FOR THE DEFENDANT. 


Anna Dawson, sworn: Witness lives in Collinsville, on 
her own lot, with her mother; Mary Lucas came to witness’ 
house on Thursday a week ago; she was talking to witness’ 
brother; witness did not hear the conversation; went, on 
Wednesday, with her brother, the defendant, to the Blind 
Asylum, at about half past five o’clock, Pp. M.; thence, down 
town to carry clothes; thence to church, and reached home 
by ten o’clock; Mrs. Sarah Lowe and Mrs. Harris were 
present when the defendant and witness arrived at home; de- 
fendant went at once to bed ; there are four rooms in witness’ 
house; defendant sleeps in the back room, and has to pass 
through witness’ room to get out of the front door; saw de- 
fendant the next morning, when witness got up; witness got 
up first; there was an outside door in defendant’s room that 
led into the back yard; there was nothing on the table but 
witness’ ironing things, some glasses, covered with a towel 
and some shirts; there was nothing eatable on the table; on 
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Wednesday night there was no one present except the family ; 
defendant had been sick, but was well enough to go to church 
with witness; it was the first time that he had been out for 
three weeks ; defendant had a room which he occupied with 
his wife; the house is weather-boarded ; defendant did not 
leave home on Wednesday night ; cannot state if any one was 
there while witness was away; defendant was over to Mr. 
Riley’s on Wednesday evening. 

Alice Smith, sworn: Defendant lives in one of the back 
rooms of the same house with witness; was at home on 
Wednesday night; no one but the family were there; de- 
fendant was at church and came home about ten o’clock ; 
does not know that defendant went to church that night be- 
yond what he stated. 


STATEMENT OF DEFENDANT. 


“T was sick in bed part of the week, waited on by the 
Ring Dove Society; Tuesday night my brother came to see 
me and made a fire for me; on Wednesday I felt better and 
walked about; Wednesday evening, about 5} o’clock, I 
went with my sister to my mother’s at the Blind Asylum. 
Sister went down to Mr. Winship’s store to carry Mr. 
O’Neal’s shirts ; when she came back to mother’s I had a 
fire made in mother’s room ; that was about 8 o’clock ; after 
supper we went to church ; it was very cold and, being un- 
well, I proposed to go home; when near Polhill’s school- 
house I met Jane Richards and Fanny Jewett, and they said 
to me, “ where are you going ?” I replied “ home,” and they 
induced me to go tochurch with them. After church my 
sister, Georgia Tompkins and myself started home together ; 
I met Alick Day in front of Mr. Wheeler’s gate and we pro- 
ceeded home together.” 

The jury returned a verdict of guilty, and defendant 
moved for a new trial upon the following grounds, to-wit: 

1st. Because since the said trial defendant has discovered 
that Maria Lucas, the principal material witness for the 
State, made to various parties different statements as to the 
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offense charged in the indictment, at one time alleging that 
she absolutely knew nothing of the- facts of the case or the 
cause of defendant’s arrest, and at another time alleging that 
she knew defendant committed the offense for the reason 
that she had tracked defendant to the house where the offense 
had been committed. 

2d. Because since said trial defendant has discovered that 
said Maria Lucas, witness as aforesaid, is a woman of des- 
perately bad character, and that her reputation for want of 
veracity and truthfulness is so great and apparent that she is 
not worthy of credence in any Court of justice. 

3d. Because since said trial defendant has discovered that 
certain articles which said Maria Lucas has testified as hav- 
ing seen in the house in which defendant was at the time 
said witness came there, were sent by Harriet Thomas, the 
owner of the house, from the Blind Asylum in the city of 
Macon, and could have been identified by said Harriet 
Thomas. 

4th. Because at the time of the trial defendant, being 
wholly illiterate and knowing nothing of the law or the 
rules of evidence, he had not brought to the knowledge of 
counsel the fact that the room in which Maria Lucas had 
testified to seeing the articles which she recognized as the 
property of J. H. Blount, was not the place of abode of de- 
fendant, but the abode of Anna Dawson and family ; that 
defendant lived in another part of the house, which contained 
four rooms occupied by different persons. 

5th. Because said verdict is contrary to the evidence and 
the law. 

In support of the grounds based upon newly-discovered 
evidence, affidavits of the witnesses, defendant and of his 
counsel, all in proper form, sustaining the grounds as set 
forth, were annexed. 

The motion was overruled by the Court, and plaintiff in 
error excepted and assigns said ruling as error. 
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M. B. GuErRy, represented by JAMES JACKSON, for plain- 
tiff in error. 


E. W. Crocker, Solicitor General; SamvueL Hay; R. 
W. JEMISON, represented by G. W. Gust1n, for the State. 


MontTcomery, Judge. 


1, The verdict of guilty in this case is based entirely upon 
circumstantial evidence, which we hardly think excludes every 
other reasonable hypothesis but that of the prisoner’s guilt. 
No article seen by the only witness who undertakes to iden- 
tify them is sufficiently proven to bear more than a resem- 
blance to the missing articles of the prosecutor. Nor were 
the articles shown to be in the possession of the defendant, 
but only in a house of which he was an inmate, his own 
domicil being a room different from that in which the articles 
supposed to be those stolen, were found. But suppose the 
articles identified and proven in the possession of the defend- 
ant, does that show burglary in the night time? Or does 
the whole evidence exclude every other reasonable hypothesis 
than the guilt of burglary in the night time? Is it not 
equally reasonable to suppose that the defendant has been 
guilty of receiving stolen goods, knowing them to be stolen? 

2. We think also the testimony of Harriet Thomas, if it 
had been before the jury, might have altered their verdict. 
It is material, and we cannot say there was any laches on the 
part of the defendant in not having it before the Court on 
the trial. 

Upon the whole, we think a new trial should be granted. 

Judgment reversed, 
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Aveustus J. Mercier, plaintiff in error, vs, GEorerA A. 
Mercier, defendant in error. 


The verdict in this case is fully sustained by the evidence, and this Court 
will, in its judgment, award damages against the plaintiff in error, on 
the ground that the case was brought up for delay only. 


Evidence. Damages. New trial. Before Judge Har- 
RELL. Early Superior Court. April Term, 1872. 


Georgia A. Mercier brought complaint against Augustus 
J. Mercier for one sewing machine, of the value of $150, and 
of the annual value of $25. 

It appeared, from the evidence, that the sewing machine, 
a “Wheeler & Wilson,” was purchased by plaintiff’s father, 
George Mercier, in New York, at the price of $125; that her 
said father gave the sewing machine to plaintiff; that she 
had used said machine seven or eight years prior to leaving 
lier father’s house in 1868; that a few months after plaintiff 
left her father’s house, he died, and the machine went into 
the possession of the defendant, who was the executor of her 
father’s will; that before the institution of suit she demanded 
said machine from defendant, and he refused to deliver it up; 
that plaintiff was the only one of the family that could use 
the machine; that “ Wheeler & Wilson’s machines” are now 
worth, with attachments, from $60 to $175, the high priced 
ones being cased; that the casing makes them more costly ; 
that the rent of such machines are worth per annum from 
$10 to $50; that the machine in controversy had no attach- 
ments; that plaintiff demanded possession of the machine in 
February, 1869. 

At the April Term, 1872, of said Court, the jury returned 
a verdict for the plaintiff for $200, “being the value and 
rent of the sewing machine.” 

Defendant moved for a new trial upon the ground that the 
verdict was contrary to evidence and ‘to law. The motion 
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was overruled by the Court, and plaintiff in error excepted, 
and assigns said ruling as error. 


J. E. Bower; R. Sirus, by brief, for plaintiff in error. 
Tuomas F, Jones; H. Fie per, for defendant. 


McCay, Judge. 


We do not see any ground for reversing the judgment of 
the Court in this case. The only pretence of error is, that 
he ought to have set aside the verdict as contrary to evidence, 
and we think he was right in not doing this. If the verdict 
of a jury is not to stand because the proof on which it is 
founded is not clearly in its favor, our whole theory of jury 
trials will be subverted. We have so often and so decidedly 
declared our opinions on this subject, that we do not care 
again to go over them. The jury is just as much a final ar- 
biter, in its sphere, as the Court, and in matters of fact, it is 
generally far more apt to be right. The consent of twelve 
minds to a verdict is a pretty sure evidence of its correctness. 
And the error ought to be very plain for one mind to set it 
aside. ; 

As we have said, we see no good reason for this bill of ex- 
ceptions. We think this lady has been improperly delayed 
in this matter, and we award her the damages authorized by 
law in such cases, and judgment will be so entered. 

Judgment affirmed. 
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Jackson vs. Gayden. 


BLAKE JAcKsON, plaintiff in error, vs. F. T, GAYDEN, de- 
fendant in error. 


1, In suit on a bond executed before June, 1865, and for the payment of 
money, upon the happening of a certain contingency, which does not 
happen until after that date, no affidavit of the payment of taxes need 
be filed. 

2. The judgment of the Court below dismissing a suit upon an erroneous 
ground will not be sustained, because there is a defect in the declara- 
tion upon which the suit might have been dismissed, but which could 
be cured by amendment. 


Relief law of 1870. Tax affidavit. Practice. Before 
Judge Hopkins. Clayton Superior Court. September Term, 
1871. 


Blake Jackson, as transferree, sued out an attachment 
against F. T. Gayden, and filed his declaration, upon the 
following bond : 


“ GEORGIA—CLAytToN County : 


“ Know all men by these presents, that I, F. T. Gayden, 
of the county of Clayton, am held and firmly bound unto 
L. B. Jackson in the sum of $400, for the true payment of 
which unto the said L. B. Jackson and his heirs, I bind 
myself, my heirs, executors and administrators firmly by 
these presents. Signed, sealed and dated this 18th day of 
January, 1860. 

“The condition of the above bond is such that, whereas 
there is now pending in the Superior Court of the county of 
Fayette, State aforesaid, a certain action of ejectment in favor 
of John Trushlet against John S. Jackson for the recovery 
of acertain lot of land in the thirteenth district of Fayette 
county, known as lot number two hundred and twenty-five. 
Now, if the said John Trushlet shall fail to recover the said 
lot of land, or its equivalent in money, from the said John 
S. Jackson, then this bond to be null and void, and in the 
event the said John Trushlet recovers said lot, or its equiva- 
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lent in money, from the said John S. Jackson, then this 

bond to remain of full force and effect. 

“ Signed, sealed and dated the day and year above written. 
(Signed) F. T. GAYDEN.” 


When said cause was called for trial defendant moved to 
dismiss the same because the plaintiff had failed to file his 
affidavit that all legal taxes had been paid in terms of the 
Act of October 13th, 1870. Plaintiff proposed to show that 
said cause did not fall within the aforesaid Act, in this, that 
said bond was given to indemnify one L. B. Jackson against 
the loss of a certain lot of land, which lot was involved in 
litigation in Fayette Superior Court, in favor of John Trush- 
let against John S. Jackson ; that said land was recovered 
by said Trushlet at the October Term, 1870, of Fayette Su- 
perior Court, and that no right of action had accrued to the 
transferree of said bond until the termination of said suit ; 
that no taxes were due upon said obligation until after the 
eviction, and that said eviction was not had until after said 
October Term, 1870, and, therefore, no affidavit was required. 

The motion was sustained and the case dismissed. Where- 
upon plaintiff excepted, and now assigns said ruling as error. 

To the bill of exceptions the Judge attached the following 
note: 

“There was no affidavit in reference to the payment of 
taxes filed in this case. I stated at the time the order of 
dismissal was made that there were other grounds on which 
the dismissal might be placed. I did not so announce, but 
I was of the opinion that no sufficient cause of action was 
set forth in the declaration.” 


J. L. Buatock; B. F. Apsot; R. 8. Dorsey, for plain - 
tiff in error. 


Joon L. Doyat; 8S. 8. Fears, for defendant. 








ATLANTA, JULY TERM, 1872. 647 
. Williams vs. The State of Georgia. 


MonTGOMERY, Judge. 


1. The cases of Sirrine, administrator, vs. The Southwestern 
Railroad Company, 43 Georgia, 280, and of Pace vs. Wil- 
liams, 44 Georgia, must control the present case upon the 
question of the tax affidavit required by the Act of 1870. 
Under those decisions no affidavit is necessary. 

2. The fact that there is an amendable defect in the decla- 
ration, which, if not amended, would have authorized a dis- 
missal of the case, will not justify this Court in sustaining 
the Court below in dismissing the case for want of the tax 
affidavit. Had a motion been made to dismiss the case on 
account of the defect, the declaration could, and probably 
would, have been amended to meet the objection. 

Judgment reversed. 


Jim WILLIAMS, plaintiff in error, vs. Toe STATE OF GEOR- 
GIA, defendant in error. 


Where, upon the trial of the defendant for the offense of an assault with 
intent to murder, the jury returned a verdict finding ‘the defendant 
guilty of an assault with intent to kill,” and upon being remanded to 
the jury-room, with instructions from the Court, returned a general ver- 
dict of ‘‘ guilty,’’ a motionin arrest of judgment, based upon the facts 
aforesaid, was properly overruled. (R.) 


Criminal law. Verdict. Practice. Before Judge Hop- 
Kins. Fulton Superior Court. April Term, 1872. 


For the facts of this case, see the decision. 


Farrow & TuHomas, for plaintiff in error. 1st. The first 
verdict, though a special and partial verdict, was nevertheless 
valid and binding. Judgment could have been rendered 
thereon: Graham & Waterman, on New Trials, vol. 3, page 
1419; Bishop’s Criminal Procedure, vol. 1, sec. 831, et seq; 
Bishop’s Criminal Law, vol. 1, sec. 809. 2d. Special ver- 
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dicts not amendable; except as to matter of form: Bishop’s 
Criminal Procedure, vol. 1, sec. 839; 26 Ga. R., 593. 


J. T. GiEnn, Solicitor General, for the State. 1st. The 
jury should have returned a general verdict of guilty, or not 
guilty, or guilty of some less offense: Code, sec. 4552. The 
Court was right in having the verdict made complete before 
receiving it: 26 Ga. R., 593; 14 Ibid, 8; 28 Ibid, 367. 


Warner, Chief Justice. 


The defendant was indicted for the offense of an assault 
with intent to murder. On the trial of the case, the jury 
came into Court with the following verdict: “ We, the jury, 
find the defendant guilty of an assault, with intent to kill.” 
Objection being made to the form of the verdict by the So- 
licitor General, the Court, after making inquiry of the jury 
as to what was their intention to find by their verdict, and 
the response not being satisfactory, the jury were remanded 
to the jury-room by the Court, with instructions that the 
form of their verdict should be either a general verdict of 
guilty, or a general verdict of not guilty, or a partial verdict 
of guilty of an assault and battery. The jury, after having 
retired, returned into Court with a general verdict of guilty. 
The defendant made a motion in arrest of judgment, on the 
ground that the verdict was illegal, and contrary to law un- 
der the facts in the case, which motion was overruled by the 
Court, and the defendant excepted. We find no error in 
the refusal of the Court to grant the motion in arrest of 
judgment, on the statement of facts disclosed in the record. 
The first verdict was an informal and imperfect verdict, and 
it was the duty of the Court to remand the jury to their 
room, with the instructions given to them in regard to their 
legal duty, as to the form of their verdict. 

Let the judgment of the Court below be affirmed. 
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JAMES W. Henrry, plaintiff in error, vs. Joun M. Cuarx, 
defendant in error. 


1. A settlement between two partners, whereby one buys the other's in- 
terest in the partnership property, and gives his note for the amount 
found to be due the retiring partner, does not estop the maker of the 
note from pleading and showing, when sued on the note, that it was 
given for too much, by mistake, arising out of an erroneous charge 
against the maker of the note in the settlement. The fact that the 
maker received the note after discovery of the mistake by him, and 
while it was a matter of dispute, still insisting that it existed, does not 
vary the rule. 

There being evidence in this case of the existence of the mistake, and 
the jury having so found, we will not disturb the verdict. 


no 


Partnership. Settlement. Mistake. Before Judge Rox- 
tNson. Baldwin Superior Court. February Term, 1872. 


James W. Herty brought complaint against John M. Clark 
on a promissory note, dated April Ist, 1870, due one day 
after the date thereof, payable to James W. Herty, or order, 
for the sum of $800, with the following credits thereon, to- 
wit: May 15th, 1870, $200; July 1st, 1870, $100; July 9th, 
1870, $210. 

The defendant pleaded that said note was given by mistake 
for $240, principal, and $20, interest, too much, upon a set- 
tlement had between plaintiff and defendant. 

Clark testified, that he and Herty were in partnership in 
the drug business; that the firm was dissolved on Novem- 
ber 27th, 1867, defendant giving plaintiff $4,000, and plain- 
tiff’s account to the firm of $689, for his interest; that 
defendant gave his note for $4,000, and by October of the 
next year, had reduced the debt to $2,204 63, for which he 
gave two notes: one for $1,822 50, and the other for $382 18 ; 
that the following April, 1869, plaintiff, in addition to the 
notes given in October, 1868, which were in full of all debts 
then due, presented an account containing an item of $540, 
for money which plaintiff had borrowed from his sister and 


put into the firm, and for which he held the firm responsible 
Vou. xivr. 42, 
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on the day of settlement, November 27th, 1867, it forming 
a part of his account with Clarke & Herty; that on April 
Ist, 1869, on a settlement had between plaintiff and defend- 
ant, a balance was found due of $1,207 88, for which de- 
fendant gave his note, but that said balance contained an 
honest mistake of plaintiff of $240, principal, and $20, in- 
terest, in this: that one item upon which said balance was 
founded, charging defendant with Miss M. E. Herty’s bill of 
cash, $540, and interest of $20, less a counter-charge of $300, 
embraced in said Miss Herty’s bill, due to said defendant, of 
$685 05, had been, long before said balance was found, to- 
wit: on November 27th, 1867, fully settled, and had been 
allowed to plaintiff in part payment of his own debt to de- 
fendant as copartner in the drug business ; that, by continual 
payments, the debt was reduced, on July 30th, 1870, to $290, 
and defendant offered to pay the balance of $50 ; that defend- 
ant had given notes with a knowledge of the mistake, but 
had always claimed the mistake as existing ; that the mistake 
originated when the account was presented in April, 1869, it 
having fully entered into the settlement of November 27th, 
1867; that defendant did promise to plaintiff to close the 
account on the shop books, but he did not do so because he 
became convinced that the account was wrong ; that the books 
were kept by plaintiff, and whatever mistake there is, is an 
error of his. 

Herty testified, that in the matter of the $540 of Miss 
Herty’s account, the amount was to be credited on her ac- 
count, and in the sale of the half interest, it was not to be 
included in the account of plaintiff; that when the notes for 
$1,822 50, and $382 13, were given by the defendant, the 
matter was considered settled upon that basis, was mentioned 
at the time ; that defendant promised to balance his books up 
to that date ; that the credit of $540 was to be carried to Miss 
Herty’s account; that when said two notes were taken up, 
leaving balance due to plaintiff of $1,207 88, the amount of 
$540 was still considered due to Miss Herty, less the amount 
charged on her account; that in the final settlement, when 
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the note for $800 and due bill for $75 were given, the $540 
was still considered as being to the credit of Miss Herty, less 
her account ; that, at the final interview, defendant acknowl- 
edged the amount just, and promised to pay it; that in as- 
suming the account of Miss Herty in the statement of April 
Ist, 1869, it was considered that the credit of $540 was al- 
lowed ; that plaintiff would not have assumed her account of 
$685 05 if the credit of $540, and interest of $20, had not 
have been allowed. 
The statement of April 1st, 1869, was as follows: 


J. W. Herty in aecount with J. M. Clark, Dr. 
1869..April 1st..To amount of Mrs. F. A. Herty’s 





Dall to April Let...o.ccoscscocssscces $1,058 96 
1869..April 1st..To amount of Miss M. E. Herty’s 
bill to April Ist.........ccccccceesee 685 05 
1869..April Ist..To amount of B. R. Herty’s bill 
bill to April Ist......... peseseenenes 500 90 
1869..April Ist..To amount of J. W. Herty’s bill 
DEE Go siietcicccsternmensinnsinnnene 636 76 
Ce... 0p maken OF F. BEG SB encceresorrcscnsasas $2,205 63 
By cash, Miss M. E. Herty..........sssssecserees 540 00 
By interest, Miss M. E. Herty..............00000 20 00 
By B. BR. Herty’s bill.......c.ccccccoscsccocesseese 1,250 00 
By account of A. Josepha .......... .ccccscscsees 7 00 
By account of N. G. Lanterman.......... ..... 65 85 
By overcharge in bill $4,089 55..........0++06 70 
Amount due J. W. H., April Ist............+00 $1,207 88 


The jury returned a verdict for the plaintiff for $30, with 
interest. The plaintiff moved for a new trial because the 
verdict was contrary to the evidence and to law. The mo- 
tion was overruled and plaintiff excepted. 


CRAWFORD & WILLIAMSON, for plaintiff in error, 


WituiamM McKIntey, for defendant. 
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MonTGOMERY, Judge. 


1. Mistake in settlement of accounts is too common a 
ground for the interposition of a Court of equity, and pro 
hae vice, on a proper case made, our Courts of law are Courts 
of equity—to need elaboration—1 Story’s Equity Jurispru- 
dence, section 452, and the sections immediately preceding. 
The fact that Clark gave his note, not in settlement or by 
way of compromise of the disputed amount, (for he insisted 
at the time that the mistake existed,) but subject to future 
adjustment, does not estop him. 

2. This settled, the only remaining point to consider is, 
did the jury have sufficient evidence before them of the mis- 
take to justify their verdict. As to amounts the record is 
confused—the plea admits $30 due the plaintiff, and is, of 
course, sworn to—and the jury find for this amount. Clark, 
in his testimony, says “fifty dollars” is still due, but this 
is written in figures in the record and may be intended for 
thirty. The note of $800, according to Clark’s testimony, 
was for $240 principal, and $20 interest, too much. Allow- 
ing, first, this credit and then the credits indorsed on it, and 
the verdict of the jury is right, omitting some slight interest 
which they probably thought counterbalanced by the interest 
Clark had been paying on the $260 before the discovery of 
the mistake. True, Herty contradicts all this testimony 
about a mistake. Still Clark’s evidence supports the verdict 
and the judgment must, therefore, be affirmed. 

Judgment affirmed. 


UNDERWRITERS’ AGENCY, plaintiff in error, vs. WILLIAM 
T. ScTHERLIN, defendant in error. 


Where an insurance was effected under an open policy of insurance, is- 
sued to the company’s agent, the insured taking a certificate that his 
insurance was according to the terms specified in said open policy; 
which was retained by the agent : 
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Held, That in a suit for a loss, it was not sufficient for the plaintiff to 
produce the certificate alone, since on its face it appeared that it did 
not contain the whole agreement. 


Attachment. Insurance. Open policy. Before RicHarp 
IF. Lyon, Esq., Attorney at Law, presiding by consent. 
Dougherty Superior Court. June Term, 1871. 


William T. Sutherlin sued out an attachment against the 
Underwriters’ Agency, composed of the Germania, Hanover, 
Niagara and Republic Fire Insurance Companies, of New 
York, for the sum of $742 43, besides interest and expenses. 
At the appearance term a declaration in attachment was filed, 
containing, substantially, the following allegations; that pe- 
titioner brings his suit upon the following written contract, 
to-wit: 

“No. 29. Underwriters’ Agency. $4,000. 
“Germania, Hanover, Niagara and Republic Fire In- 
surance Companies, of the city of New York. 
“* ALBANY, GA., January 20th, 1866. 

“This is to certify that William T. Sutherlin is insured for 
account of whom it may concern, under and subject to the 
conditions of policy number seven hundred and eighty, issued 
by the above named companies, in the sum of $4,000, each 
company bearing one-fourth of the risk taken upon (20) 
twenty bales of cotton, marked W. T.S., on board cargo of 
the box number eighteen—Saucer, master—at and from Al- 
bany, Georgia, to Apalachicola, at the rate of four per cent., 
which premium of $160 is hereby acknowledged to have 
been received. Loss, if any, payable to W. T. Sutherlin, or 
order hereon at New York, upon the return of this certificate. 

(Sigued,) “Y.G. RUST, Agent.” 
“ Countersigned, A. S. SropDARD, 
General Agent, New York.” 

Indorsed on the face as follows: 

‘The property is insured under this policy from Apalach- 
icola to New York, by good steamers or sailing vessels, and 
includes twenty days fire risk at Apalachicola from the dis- 
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charge of the box.” That on January 20th, 1866, petitioner 
shipped from Albany, Georgia, for the city of New York, 
via Apalachicola, twenty bales of cotton, marked W. T.S., 
on board of cotton box, number eighteen, whereof one Saucer 
was master; that at Apalachicola said cotton was, in good 
order, shipped on the bark J. H. McLaren for the city of 
New York, the point of final destination; that at the date of 
shipment said cotton was of the value of $4,000; that said 
bark arrived safely at the city of New York, on or about 
April 10th, 1866; that a survey was made by the port war- 
dens of the city of New York, said cotton pronounced dam- 
aged by water, and a sale ordered and made by due course of 
trade, and under existing laws then in force, netting from 
said sale the sum of $2,527 16, such sale occurring on April 
20th, 1866 ; that defendant is therefore indebted to petitioner 
the principal sum of $1,475 85, with interest thereon from 
said date of sale until paid; that petitioner has demanded, 
and defendant has refused payment of said claim.” 

The record fails to disclose the plea filed by defendant. 

When the case was called for trial, it was agreed between 
the parties that Richard F. Lyon, Esq., an attorney at law, 
should preside, Judge Strozier having been of counsel for 
plaintiff. 

Plaintiff introduced the certificate in his declaration set 
forth ; also his own deposition, and that of W. H. Price, 
who examined the cotton upon its arrival in New York, by 
which the damage was proven and also efforts to obtain a 
settlement from defendant. Plaintiff closed. 

Much evidence was introduced by the defendant, which it 
is unnecessary here to set forth, as a consideration of the 
same is not inyolved in the decision of the Court. 

The jury returned a verdict for the plaintiff for the sum 
of $728 75, with interest from date of the sale of cotton. 

The defendant moved for a new trial upon the following, 
among other grounds, to-wit: 

Because said verdict is without any evidence to support it, 
and manifestly against the weight of evidence. 
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The motion for a new trial was overruled, and plaintiff in 
error excepted. 


Vason & Davis; CLiark & Goss, for plaintiff in error. 


W. E. Smrru, for defendant. 


McCay, Judge. 


Did this case turn solely on the proof of loss, we are not 
prepared to say that the verdict is wrong. Section 2788 of 
our Code gives a very wide definition of the phrase, “ perils 
of the sea,” and the phraseology of the latter clause would 
seems to make the insurer responsible, even for the negli- 
gence of the master, except in the cases there specified. True, 
this section seems in conflict with section 2785, but there may 

. be reason in the suggestion that section 2785 refers to an in- 
surance on the ship only. We do not, however, intend to 
decide this point, as, in the view we take of the case, there 
must be a new trial on other points. We think the Court 
erred in ruling out the policy, or, rather, we are of opinion 
that the policy was a necessary part of the plaintiff’s case, 
The certificate is not, of itself, a complete contract by the 
company. It expressly provides that the terms and condi- 
tions of the contract are to be regulated by policy number ..... 
On its very face, the paper produced shows that it does not 
contain the whole contract. How can any one say what the 
contract was from the certificate alone? What is the risk 
taken? It does not say. What are the terms and condi- 
tions? It does not say. It stipulates, expressly, that these 
terms and conditions are set forth in another paper. ‘True, 
that other paper is in the custody of the defendant ; but that 
was well known to the parties. It was the usual mode of 
business for the agent to retain this paper. But its contents 
were well known to Rust, who was the mutual agent of 
both parties, as the evidence shows. In any event, the paper 
certificate declares and notifies all concerned that it is not the 
whole contract. It was in the power of the plaintiff to com- 
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pel the production of the policy, and as it was a necessary 
part of the plaintiff’s case, he should have taken the legal 
steps required for that purpose. As it was produced by the 
defendant, without notice, the plaintiff’s case, in this respect, 
was complete. But when, on his motion, it was ruled out, 
his case was fatally defective, since it appeared, affirmatively, 
to the Court that the full contract of the parties was not be- 
fore the jury. 

We are not sure that the Court was not technically right 
in ruling out the paper as evidence for the defendant. The 
whole policy was not produced. What we have was torn 
away from something else. Whether what was not produced 
was or was not material, does not clearly appear. Had the 
plaintiff given the notice, and the defendant failed to pro- 
duce the whole, the remedy is apparent. But as no notice 
was given or shown, the plaintiff’s case was incomplete, the 
contract was not before the Court, and no excuse is offered 
why it was not. For this reason, we think there ought to be 
a new trial. The verdict is not sustained by the evidence, 
because it was not shown what the real contract of the par- 
ties was. 

Judgment reversed. 


JOHN HARKINS, plaintiff in error, vs. CLEMENT ARNOLD, 
next friend, defendant in error. 


1. Where an applicant for homestead seeks to have realty, alone, to the 

_ value of $2,000 in specie, set apart, it is unnecessary to file a schedule 
of personalty. 

2. Where it appears that a widow, with minor children, whose father died 
in this State, married a second time, and she and her husband, after 
living in the county of her first husband’s residence for some time, left 
the State, taking the minors with them, but frequently avowed, and 
still avow, gheir intention of returning to their former home, which 
they claim never to have abandoned, and application is made, in behalf 
of the minors, for homestead out of their father’s estaté, by next friend, 
in the county in which the father died resident, and objection is filed 


PS 
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by a creditor of the father, on the ground that the minors are not citi- 
zens of Georgia, and, therefore, not entitled to a homestead, and the 
jury, on appeal from the Ordinary who granted the homestead, affirm 
his judgment: 

Held, ‘VYhat the question of domicil was one of fact, under the circum- 
stances, the jury having fuund in fevor of the minors’ right to home- 
stead, this Court will not disturb the verdict which is warranted by the 
evidence. 

8. An ipfant who has no guardian, may apply, by next friend, for a 
homestead. 

Homestead. Domicil. Before Judge PaRrotr. Gordon 


Superior Court. February Term, 1872. 


Clement Arnold, as next friend of Mary A. Darnell, for- 
merly Mary A. Cobot, widow of F. M. Cobot, deceased, and 
of Mark Cobot, Norman F. Cobot, Frederick M. Cobot and 
John P. Cobot, minor children of said F. M. Cobot, peti- 
tioned the Ordinary of Gordon county to have a homestead 
set apart for the benefit of said widow and minors in the real 
estate of said F. M. Cobot. 

John Harkins, a creditor, objected, upon the following 
grounds, to-wit : 

Ist. Because said applicant has not filed a schedule of the 
personal property owned by the estate of deceased. 

2d. Because said widow and minor children are non-resi- 
dents of the State of Georgia. 

3d. Because said widow has had a large amount of said 
estate before the filing of said application, to-wit: more than 
is allowed for a homestead. 

Issue having been joined upon the aforesaid objections, 
and the homestead allowed by the Ordinary, John Harkins 
appealed to the Superior Court. 

Upon the trial before the jury, it appeared from the evi- 
dence that F. M. Cobot died in 1864, leaving the aforesaid 
widow and minor children; that Mrs. Cobot married W. H. 
Darnell in 1867 or 1868, and resided in Calhoun, Georgia ; 
that Darnell, in 1868, went to Floyd county, temporarily, 
for the purpose of teaching school, claiming, always, Cal- 


houn as his home; that Darnell left Calhoun in January, 
Vou. xiv. 43. 
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1869, and went to Lebanon, Tennessee, in response to a call 
front a Cumberland Presbyterian congregation ; that he was 
a minister of the gospel of the Cumberland Presbyterian 
Church; that Darnell never relinquished Calhoun as his 
home, but said, on the contrary, that he intended to return 
at the end of the year for which he was engaged by said 
church ; that he has not yet returned, and is engaged for an- 
other year; that the aforesaid minor children accompanied 
him to Lebanon, Tennessee ; that Darnell bas written many 
letters to persons in Calhoun expressing his intention of re- 
turning. 

The jury returned a verdict in favor of the applicant. 
John Harkins moved for a new trial, upon the following 
grounds, to-wit : 

Ist. Because the verdict is strongly and decidedly against 
the weight of evidence. 

2d. Because the verdict is contrary to law. 

The motion for a new trial was overruled, and plaintiff in 
error excepted and assigns said ruling as error. 


UnpEerRwoop & RowELt, represented by E. N. BRoy es, 
for plaintiff in error. 


W. H. Dapsney, for defendant. 
MontTGoMERY, Judge. 


1, The Act of October 3d, 1868, provides that every per- 
son seeking the benefit of the Act “should make out a sched- 
ule and description of the personal property claimed by him 
to be exempt,” ete. 

The Act of March 20th, 1869, enacts that “it shall be the 
duty of such debtor, when he takes steps in the Court of 
Ordinary, or before the proper Court, to have said exemption 
of personalty set off to him to make a full and fair disclosure 
of all the personal property,” etc. Only then when he claims 
exemption of personalty is it his duty to file a schedule. 

2. My associates prefer, in this case, to treat the question 
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of domicil which arises, as a question of fact, and (under the 
evidence as set forth in the decision pronounced from the 
bench and as embodied in the statement of facts by the Re- 
porier,) to hvid that ihe jury iad sufficient evidence before 
them of the animus revertendi on the parts of the step-father 
and the mother of the children to sanction the verdict. For 
myself I am prepared to say, as matter of law, that the 
minors have never lost their domicil in Gordon county, so 
far as to deprive them of their right to homestead, for the 
following reasons: First, the place of birth of a person is 
considered as his domicil, if it is at the time of his birth the 
domicil of his parents, or, rather, of his father. Patris ori- 
ginem unusquisque sequatur. Secondly, the domicil of birth 
of minors continues until they have obtained a new domicil. 
Thirdly, minors are generally deemed incapable, proprio 
motu, of changing their domicil during minority. [This 
rule has, perhaps, its exceptions: Roberts vs. Walker, 18 
Georgia, 5;| and, therefore, they retain the domicil of their 
father. Fourthly, if the father dies, his last domicil is that 
of his infant child. 

A widow retains the domicil of her deceased husband until 
she obtains another. A married woman follows the domicil 
of her husband: Story’s Conflict of Laws, section 46. At 
common law a domicil cannot be acquired by act of the in- 
fant; but, with the exception of fraud, a domicil acquired 
by the mother with whom the infant continues to reside (the 
father being dead) becomes the domicil of the infant: Pot- 
tinger vs. Wrightman, 3 Mer., 67. But by the civil law 
minors retain the domicil which their father had at the time 
of his decease, although the infants afterward remove with’ 
the consent of their curators, tutors or relations; because 
they are not permitted to change the order of their succession 
to personal property, which depends on the law of domicil : 
2 Domat’s Public Law, 487, book 1, title 16, section 3, arti- 
cle 10. This principle does not appear to have been adopted 
by the common law because the right of inheritance is not 
changed by a change of domicil within the State nor is the 
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settlement of estates affected thereby: Holyoke vs. Haskins, 
5 Pickering’s Reports, 25-6, and authorities there cited. 

In Georgia, if, as contended by counsel, no one, who is a 
resident of anotier Siate, is eniitied to homesiead here, ihe 
reason of the civil jaw appiies in fuil force. in addition to 
this, section 1695 of the Code provides that “ A person, 
whose domicil for any reason is dependent upon that of 
another, can, by no act or volition of his, effect a change of 
his own domicil ; nor can a guardian-change the domicil 
of his ward by a change of his own, or otherwise, so as to 
interfere with the rules of inheritance or succession, or oth- 
erwise affect the rights or interests of third persons.” The 
same person may havea domicil in one place for one pur- 
pose—in another, for another purpose: Somerville vs. Som- 
erville, 5 Vesey, 786. For these reasons, as matter of law, 
I think that no change of the domicil of the mother, the 
natural guardian of the children, could so far change their 
domicil as to deprive them of their right to homestead in 
their father’s estate. The jury, however, have found, as 
matter of fact, that their step-father did not change his dom- 
icil, There is evidence to sustain this finding. And this 
settles their right to homestead. 

3. Section 13 of the Homestead Act of 1868 provides that 
the minors may apply for homestead by next friend. 

Judgment affirmed. 
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ABATEMENT. See Domicil, 2. 
ACCESSORY. See Criminal Law, 22, 23. 


ACCORD AND SATISFACTION. 
See Usury, 4. 


ACCOUNT. See Judgment, 5. 
ADEMPTION. See Will, 9. 
ADMINISTRATORS AND EXECUTORS. 


1. When an administrator sells railroad stock, the prop- 
erty of the estate which he represents, at private sale, 
and his vendee sells to a bona fide purchaser without 
notice, the title of such purchaser will be protected, as 
against the heirs of said estate. Nutting et al. vs. 
F RGR GE an ciesncnenessdhapenpesbdvorasossuonde bent 


2. If the original purchasers of this stock bought it 
from the administrator at private sale, under such cir- 
cumstances as the law will charge them with notice, 
and have either appropriated it to their own use or 
sold it to others, then they are liable to the heirs for 
a conversion of it, such purchase being a fraud upon 
their rights. Ibid. 


3. A paper, signed by the Ordinary, purporting to grant 
to an administrator leave to sell the land of the estate 
which he represented, which had never been recorded 
or entered on the minutes of the Court, and without 
proof that such order had been granted, at a regular 
term of the Court of Ordinary, is inadmissible in evi- 
dence. Groover et al. vs. King ...cccececsserercceceseeeee 


4, The recital in an administrator’s deed, executed on 
the 3d day of December, 1861, that leave to sell the 
land was granted in November last past, is notice to 
the purchaser that the requirement of the law, as to 


34 
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forty days’ public notice of the sale, had not been 
complied with. Ibid. 


. Although the minor heirs of the intestate may have 
had a guardian who receipted to the administrator for 
their portion of the proceeds of the land, without any 
knowledge of the illegality of the sale, yet they were 
not estopped from asserting their claim to the land, 
when they obtained a knowledge of such illegal sale, 
they accounting for the money received. bid. 


. Where a suit is brought by administrators against an 
attorney for money collected by him as their attorney 
and not as au attorney for their intestate, the allega- 
tion in the pleadings of their representative character 
is mere surplusage, as they were entitled to maintain 
the action in their own names. Kenan, executor, vs. 
DuBignon et al., administrators........ nedéree isenencedaei 


. Suit being brought by administrators, proof of their 
representative character is unnecessary, unless denied 
by plea. Ibid. 


. Where a note is given by a temporary administrator 
for property purchased at an administrator’s sale, it 
does not bind the estate which he represents. Fun- 
derburk, administrator, vs. Gorham et dl......0.seeseeeee 


. If the property purchased is appropriated for the ben- ' 
efit of the estate represented by the temporary admin- 
istrator, and he is insolvent, the creditor may proceed 
against said estate. Ibid. 


10. Where a creditor applies for letters of administra- 
tion upon the estate of his deceased debtor, it was 
error in the Court to exclude notes and mortgage to 
secure the same, made by the debtor, which were 
offered in evidence to show the indebtedness, on the 
ground that no affidavit had been filed of the pay- 
ment of taxes thereon. Einstein vs. Latimer et al. 


1i. An executor who, by the will of his testator, (pro- 
bated in 1853, and by which a solvent estate of more 
than $200,000 is committed to his hands,) is directed 
to move a slave to a free State, to be there manumit- 
ted, and to invest for such manumitted slave, on his 
arrival at age, which occurs in 1862, $3,000, cannot, 
after refusing to execute the bequest of his testator 
until the close of the war, free himself from liability 
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by showing that the estate has perished on his hands 
from the results of the war and other causes. Ander- 
son vs. Green, executor ...... 0 Sedncts soccrseceee cove osectis 


12. If an executor buy land of his testator at his own 
sale, the purchase is voidable at the election of a leg- 
atee. Ibid. 

13. Where an executor relies on the defense of plene ad- 
ministravit, it is not error in the Court to charge the 
jury, “if you find, from the evidence, there has been 
no full and eomplete administration of the assets of 
the estate, then this plea of defendant’s fails, and your 
verdict may also be against the assets in his hands to 
be administered, or in default of such assets, against 
his personal goods.” Ibid. 


14. The executor in this case, having made himself per- 
sonally liable, by his neglect, for the payment of com- 
plainant’s legacy, before any law existed authorizing 
him to invest in Confederate securities without an 
order of Court, the charge complained of in the 33d 
ground for new trial is immaterial. Ibid. 


15. An executor, who has willfully or negligently mis- 
managed the property in his charge to the injury of a 
legatee, cannot avail himself of the provisions of the 
Relief Act of October 13th, 1870, when sued by such 
legatee. Ibid. 


16. Where land is “ regularly advertised and sold at ad- 
ministrator’s sale,” (and the record states no more) 
and is afterwards levied on under a judgment obtained 
against the intestate in his lifetime, and the Court de- 
cides that the administrator’s sale divests the judg- 
ment lien—to which judgment exception is taken— 
the plaintiff in error must show affirmatively that the 
estate was solvent, and the order of sale was not 
granted for the payment of debts, but for distribution 
only, in order to entitle him to a reversal of the judg- 
ment, even if this would do so. And as to this, we 
reserve our opinion. Carhart et al. vs. Vann........ ove 


17. Where an executor is sued as such, in the county of 
his residence, and, pending the suit, dies, and admin- 
istration de bonis non, is granted upon the estate of 

his testator, who lived and died in a different county, 

to a citizen of the county of the testator’s residence, 

the suit against the executor does not abate, and a 
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scire facias issued to make the administrator de bonis 
non, a party to the suit, should not have been dis- 
missed under the facts stated. Walton vs. Gill, ad- 
IE cis ronncrcienerendsicnbscnnnnscrcsntesencemsissagnen 


ADVERSE POSSESSION. See Ejectment, 1, 5. 
AFFIDAVIT. See Attorney, 2. 
AMBIGUITY. See Evidence, 5, 7. 
AMENDMENT. 


. The counter-affidavit to proceedings to eject an intru- 


der cannot be amended, nor can a second be made. 


PRR GG, BR cesta wrth 900) ibs cnensanninscrrevenscsnacacs 


. An attachment bond is amendable. Long, executor, 


Where proceedings are instituted to establish a lost 
note, and suit is commenced after the rule nisi has 
issued, as allowed by section 3910 of the Code, and, 
pending the cause, the original note is found, it is not 
error to allow plaintiff to amend his declaration so as 
to sue upon the original note thus found, even though 
there may be some immaterial discrepancies between 
the original note and the copy which it was sought to 
establish. Cheney ef al. vs. Dalton......10.c.ceeeerereves 


The records of the Court of Ordinary are amendable 
so as to make them speak the truth, upon the proper 
steps being taken for that purpose. The fact that the 
Court had no jurisdiction to grant the order, which 
it is proposed to amend, cannot affect the motion to 
amend. If the jurisdiction did not exist, parties whose 
interests may be affected by the judgment can take 
advantage of the want of jurisdiction as wel) after as 
before the amendment, whenever and wherever it in- 
terferes with their rights. Thompson et al. vs. Kim- 
RE cneciindinrien nsenanaciahinseenentnnsarentesteenencsenes 


Upon a motion to amend the records of the Court of 
Ordinary, the only issue before the Court is, whether 
the amendment proposed will make the record speak 
the truth. Whether the original order was legally 
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passed or not is irrelevant and impertinent to the issue. 
Nor can such order, if illegal, be set aside in this pro- 
ceeding. The case is not altered where the motion is 
to rescind an order allowing the amendment. bid. 


. An amendment of its records by the Court of Ordi- 
nary, upon an ex parte application, cannot affect the 
rights of any persons not parties to the proceedings. 
But if such persons afterwards come into Court and 
move to rescind the order of amendment, and, upon 
hearing all the parties, it appears that the amendment 
was a proper one to be made, the order granting it 
should be permitted to stand. Ibid. 

. An affidavit by an officer or employee on any steam- 
boat, made under section 1969 of the Code, for the 
purpose of foreclosing a lien on such boat for any 
debt that the affiaut may have against the owner or 
lessee of the boat, must state the name of the person 
or persons owing the debt, as well as comply with the 
other requirements of the statute. ‘This is necessary 
to give the State authorities, who cannot proceed 
solely in rem in such a case, jurisdiction, And where 
the averment is, that demand was made upon the 
agent, it should state that the demand was made on 
the agent of the owner or lessee, as the case may be, 
and not on the agent of the boat. Cape Fear Steam- 
boat Company vs. Torrent et Al...c.csceceseeeeees ostecses oe 


. The affidavit being the foundation of the proceeding, 
the execution issued thereon must conform to it, and 
cannot supply its defects. Where the affidavit con- 
tains all the requirements of the law, the execution, if 
defective, may be amended so as to make it conform 
to the affidavit. Ibid. 

. A return of a sheriff upon a writ of attachment, 
which states that he served a named person “ person- 
ally” with a summons of garnishment, may be amen- 
ded so as to show that he served such person as pres- 
ident of a bank. If the summons of garnishment 
has been lost, and the sheriff is dead, the plaintiff, on 
motion to do so, should be permitted to prove, by 
aliunde testimony, that the summons of garnishment 
was directed to the person served as president of the 
bank. If the garnishee denies it, he can tender an 
issue which, if found in favor of the plaintiff, will 
entitle him to an order amending the return, “so as 
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& Lowenstein vs. The Chattahoochee National Bank... 
APPEAL. 


. A certiorari does not lie, to correct the errors of a 


Justice of the Peace, in a judgment involving ques- 
tions of fact, when the amount of the judgment is 
over fifty dollars. In such cases the remedy is by ap- 
peal, as provided by the Constitution of 1868. Wit- 
OUD: UO. STATE oi ss ccavesnesincce coecsences cocscccesesees ° 


. An appeal would, by section 3554 of the Code, lie 


from the verdict of the jury in the County Court, in 
a collateral issue, at the discretion of the Judge pre- 
siding in said Court. Odom vs. Gill........ Hecwéea eo 


ARBITRAMENT AND AWARD. 


. An award having been made the judgment of the 


Court without objection, equity will not interfere to 
set it aside on account of fraud in the original cause 
of action, or of fraud in obtaining the complainant’s 
consent to the arbitration, where all the facts were 
known at the time of the motion to make the award 
the judgment of the Court. Clark et al. vs. Thur- 
GONE. cs pcccesonces. sodiscocesceqscose cecseges eneconqeccceseceses 


. Where a suit was brought to the City Court of Au- 


gusta, for $235 96, the jurisdiction of which does not 
extend to amounts under $100, and the matters in dis- 
pute were referred to an arbitrator, and upon the re- 
turn of the award, which was in favor of the plaintiff, 
for $68 14, besides interest, a motion was made to 
dismiss the case for want of jurisdiction, as the plain- 
tiff, by his own admission, only claimed $81 96, it was 
proper in the Court to sustain the motion. Clements 
OR, UE iasvin ccabeipipdagnanatadsqunsanescorssaedeonpopesune ‘ 


. The fact that exceptions were filed to an award which 


was made the judgment of the Court, does not render 
it inadmissible, the exceptions having been withdrawn. 
McRory vs. Sellars......... p seabodes said glans oasocegocsooens ove 


ARREST. 


. The Act of incorporation of the city of Americus, 


and the ordinance passed in pursuance thereof, author- 
izing the arrest and detention of violators of the ordi- 


to make the proceedings conform to the facts.” Mayer 
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nances of said city, without warrant, are not uncon- 
stitutional. Johnson vs. The Mayor and City Council 
of Americus et dl......06 ecdbensen sredtindsdosdsnstedshgeerie’ 


. In case of an arrest without warrant, the prisoner 


should, without unreasonable delay, be conveyed be- 
fore the most convenient officer authorized to receive 
an affidavit and to issue a warrant, and the imprison- 
ment of the offender beyond a reasonable time for that 
purpose would be illegal. bid. 


ATTACHMENT. 


. Sections 1543 and 1544 of the Revised Code, pre- 


scribing the punishment of any master of a vessel 
who shall throw, or permit to be thrown, from any 
vessel any stone, gravel or other ballast, into the 
waters of any bay or harbor in this State, make such 
an act an offense against the laws of the State, and the 
guilty party is to be tried and punished as in other 
misdemeanors. JVallace vs. The State, for use, ete..... 


. The attachment provided for by section 1544, is only 


to secure and recover the fine to be imposed upon the 
conviction of the offender, and cannot be carried to 


judgment until after the guilty person has been tried 


and sentence passed, when judgment may be taken on 
the attachment for the amount of the fine affixed by 
the Judge. Ibid. 


. When the plaintitf’s name is signed to an attachment 


bond by his attorney, the plaintiff’s name should be 
followed by the words “by his attorney-at-law,” to 
which should be added the attorney’s name. Long, 
CRON, OE TRO ass wonioserqansocnyoudin nenananenes avbceghion 


. An attachment bond is amendable, bid. 
. Where the defendant has replevied the property 


attached, and has appeared and pleaded to the merits 
of the case, the plaintiff has the right to try the case 
as at common law. bid. 


ATTORNEY. 


. When the plaintiff’s name is signed to an attachment 


bond by his attorney, the plaintiff’s name should be 
followed by the words by his attorney- -at-law,” to 
which should be added the attorney’s name. Long vs: 
FE OUB is. sasiciio sins dovnitas el soibebe Pe cbses sida ebubce sébesvesiosanss 
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2. An affidavit, probating a mortgage, taken before the 
attorney of the mortgagee, who is a Notary Public, is 
not a legal affidavit, and a mortgage recorded on such 
probate is not legally recorded. Nichols vs. Hampton 


3. Where a plea had been filed to the plaintiffs’ action 
setting up a legal defense thereto, and a trial was had 
in the absence of one of defendants’ counsel, who was 
alone acquainted with all the facts of the defense, 
which resulted in a verdict for the plaintiffs ; on its 
being made to appear that said counsel had leave of 
absence, a new trial should have been granted. Rust, 
Johnston & Company vs. Ketchum & Hartridge......... 


4. A judgment will not be set aside for absence of de- 
fendant’s counsel by leave of Court, and an announce- 
ment by the Court that’ none of the counsel’s cases 
will be tried, except by consent, where it does not 
distinctly appear tliat such counsel was regularly re- 
tained in the case, he himself not being able to swear 
to it, and it does appear that the partner of the coun- 
sel, who was such at the time of the alleged retainer, 
is in Court and states that he knews of no defense, 
and it further appears that there is no counsel of re- 
cord, that no plea is filed, and that there is a judg- 
ment by default which has not been opened. Farmer 
C8. FIG cdicarwsisis con dicsss coceseeee peasthesedecnvsegnabespenics 
. Where a mortgage and notes secured by it placed in 
the hands of an attorney for foreclosure and suit, one 
of the conditions of which mortgage is, that the mort- 
gagor shall pay all expenses of foreclosure, including 
attorney’s fees, and the attorney takes the rule nisi, 
calling on the defendant to show cause why the mort- 
gage should not be foreclosed for the amount due, and 
ten per cent. thereon as attorney’s fees, and the attor- 
ney also commences a common law suit and gives 
written notice to the defendant not to settle or com- 
promise with plaintiffs, except through the attorney ; 
notwithstanding which the defendant does compromise 
the case with the plaintiffs, without the knowledge of 
the attorney, the latter is entitled to a rule absolute to 
the extent of his fees, in the absence of any cause shown 
to the contrary. Jones vs. Groover, Stubbs & Company 
CF lh... .c000. srecrece o enveceee o ceededecee énveccovan exebedsdbese 


. Theabsence of defendant’s coursel, by leave of Court, 
on the day the rule absolute was taken, but who had 
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left with plaintiff’s counsel a written consent that the 
rule might be taken unless, before a certain day named, 
which had passed, a. satisfactory settlement was had, is 
no ground for enjoining the levy of the execution 
issued upon the rule, especially where such injunction 
is not asked until afier the return term of the execu- 
tion has passed, aud there is no allegation ot the in- 
solvency of the plaintiffs or their attorney, or of any 
good defense which could have been made to the rule. 
Ibid. 


AWARD. See Arbiirament and Award. 
BANKRUPT. See Zaz, 3. 
BANKS. 


When a note, payable at bank, is placed in a bank 
for collection, it is the duty of the bank to see to it 
that it is properly presented for payment, and on its 
dishonor, to have it duly protested, and notice given 
to the indorsers. Georgia National Bank vs. Hender- 
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. When a bill of exchange payable at...... , Was sent 


to a bank for collection, and the bank treating it as 
a bank check, and not entitled to days of grace, pre- 
sented it for payment, and had it protested, ete., on 
the day of its maturity, without days of grace, by 
means of which the indorser was discharged, and it 
was in evidence, that the bank was notified by the 
indorser at the time, that he claimed the paper to have 
days of grace : 


Held, That the bank was liable to the person who de- 


3. 


posited the paper for collection for damages, for its 
negligence in not presenting the check, as required by 
law, and causing notice of its non-payment to be given 
to the indorser, bid. 


A State bank, not specially authorized by its charter 
to do so, could not, in 1862, issue any of its bills, in- 
tended to be used as money, redeemable otherwise 
than with gold or silver coin. Where it did issue 
bills at that date, in the usual form, it is inadmissible 
in a suit on them by a bona fide holder, who did not 
receive them from the bank, but purchased them from 
others, to prove that they were intended by the bank 
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to be payable in Confederate currency, and were so 


understood by the community in which the bank was 


located. Manufacturers’ Bank of Macon vs. Lamar... 


BILL OF EXCEPTIONS. 
See Practice in Supreme Court, 1, 2, 5. 


BILL OF EXCHANGE. 
See Promissory notes, 5. 


BOND FOR TITLE. 


1. Where F. and N. purchased land jointly from M., 
giving their notes for the purchase money and taking 
his boud for titles, and F. paid the whole of the pur- 
chase money, and N. having died, F. demanded the 
titles to be made to himself, and brought suit on the 
bond in the names of F. and N. for F.’s use: 

Held, That as the purchase was joint and the bond 
joint, it was no breach of the bond to refuse to make 


titles to F. alone. Field et al. vs. Martin....... haciendo 


2. The suit could not be maintained in the name of F. 
and N. for the use of F., N. being dead. bid. 


3. A deed, or bond for titles to a tract of land, by its 
number in the State survey, binds the obligor to make 
title to the land within the boundaries of such survey, 
and if a part be sold off before the date of the deed, 
this isa breach of the bond, nor is this breach excused 
by the fact that the quantity sold off is small], and the 
bond describes the number, containing two hundred 
and two and one-half acres, more or less. Smith vs. 


Eason.......- sienna a inbeiie shaiidiinsiea SLE aT ap ibewee les 


4. Proof that the obligee in a bond for titles knew that 
the obligor was not the owner of the whole of the 
land described in the bond, is no reply to a plea of a 
breach, unless it appear that there was a mistake in 
the description. Ibid. 


CARRIERS. 


1. Where one sent to an Express Company, by a small 
negro boy, a slave, for transmission by the company to 
a distant point, a small paper box, three or four inches 
in size, tied with a string, which box eontained a val- 
uable diamond breast-pin, worth $500, and no notice 
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was given to the company of the value of the box and 
its contents, and the box, when delivered by the Ex- 
press Company to the consignee, did not contain the 
pin: 

Hild, That the failure to notify the company of the value 
of the box was, under the circumstances, a fraud upon 
the Express Company, and a verdict for the plaintiff, 
against the company, ought to be set aside as contrary 


to law. Everett vs. The Southern Express Company... 

. Where goods are shipped by railway, and arrive at 
their destination within the usual time required for 
transportation, and are there deposited by the company 
in a place of safety and held by them ready to be 
delivered on demand, their liability as common carriers 
ceases, (unless the custom of trade is shown to be oth- 
erwise as to delivery,) and that of warehousemen com- 
mences. Southwestern Railroad Company vs. Felder.. 

. No notice to the consignee, where the goods arrive on 
time, is necessary to rednee the Hability of the com- 
pany from that of common carriers to that of ware- 
housemen. Ibid. 

. If the goods arrive out of time, and after they have 
been demanded by the consignee, it might require 
notice of their arrival to the consignee, and a reason- 

’ able time after, to relieve the company from the extra- 
ordinary liability imposed by law upon a common 
earrier. Ibid. 
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CERTIORARI. 


1. A certiorari does not lie to correct the errors of a Jus- 
tice of the Peace, ina judgment involving questions 
of fact, when the amount of the judgment is over fifty 
dollars. In such cases the remedy is by appeal, as 
provided by the Constitution of 1868. Wi ithowski vs. 
DRC 01s cnconciaccccsscsrsncene ssnennvecciesiqeasssintetis 


2. The evidence offered by plaintiff sustains the judg- 
ment, and the mere inversion of the order of admit- 
ting the proof will not warrant the issuing of the writ 
of certiorari. Urquhart vs. Urquhart.......s+.+e vase 


3. The written notice required by section 3987 of the 
Code, to be given by the plaintiff in certiorari to the 
opposite party in interest, need not appear of record, 
if there is a waiver in writing of the notice. New vs. 
EATING in 008 scnson ssrcviseeres ap thins’ arindectsases iseinn 


CHARITIES. 


1. Under the Revised Code of this State, our Courts of 
chancery have jurisdiction to carry into effeet chari- 
table bequests, the objects of which are definite and 
specific, and capable of being empeunen.. Newsom, 
Ordinary, et al., vs. Starke, administr ator, ef al....... be 


In determining what bequests for charitable purposes 
are definite and specific and capable of being executed, 
the Court is to be guided by the well settled rules of 
the Court of chancery in England in the exercise of 
its inherent chantery jurisdiction over charities az dis- 
tinguished from its jurisdiction as the agent of the King 
in the exercise of his prerogative power to direct and 
give effect to indefinite charitable bequests. hid. 


3. A bequest to the Inferior Court of a county dh a sum 
of money to be placed in the hands of four men, who 
are to give bond and security, whose duty it siial! be 
to loan out said amount and pay over the inhaled 

Vou. xivr. 44, 


673 


534 
” 426 
600 
257 
128 
377 
292 
156 


ant 
294 


41 


415 


616 


88 





674 INDEX. 


annually to the Inferior Court, to pay for the educa- 
tion of poor children belonging to the county, and 
providing that no part of the principal shall be used 
for that purpose, is, according to the well settled rules 
for the exercise of the inherent power of 9 Conrt of 
chancery over charities, sufficiently definite and specific 
in its objects and sufficiently capable of execution to 
authorize and require our Courts of chancery to give 
it effect. Ibid. 

. It is the duty of the Inferior Court, on its acceptance 
of the trust, in such case, to appropriate the money, 
as directed, and if any difficulties arise, or any uncer- 
tainties exist, as to the precise objects, or as to the 
mode of applying the fund, to apply to the Chan- 
cellor, who will direct by decree, the leading details of 
the scheme to be adopted. J bid. 


CHECK. See Promissory Notes, 5. 


CIRCUMSTANTIAL EVIDENCE. 
See Criminal Law, 29. 


CLAIMS. 

To make one a “ claimant” of the property, within the 
meaning of section 5 of the Act of October 13, 1870, 
so as to be permitted to file the counter-affidavit therein 
provided for, he must put in a claim to the property, 
under the claim laws of this State. Adams vs. Wor- 
TEs dadivecdvescassbbedisiesbecy napsivnd erocessercarsvodenessecess 


CLERK OF SUPERIOR COURT. 
See Ordinary, 1. 


CONFESSIONS. See Criminal Law, 23. 


CONSTITUTIONAL LAW. 

1. It is competent for the General Assembly to grant to 
a foreign corporation the privilege to construct a tele- 
graph line upon the public domain, provided it does 
not authorize said corporation to take private prop- 
erty for that purpose without providing that just com- 
pensation shall be paid to the owners thereof. South- 
western Railroad Company et al. vs. Southern and 
Atlantic Telegraph Company 
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2. The Act of the General Assembly of the State of 
Georgia, approved August 26th, 1872, entitled “ An 
Act to empower and authorize telegraph companies in 
this State to construct their lines upon the rizht of 
way of the several railroad companies in this State,” 
is unconstitutional and void, for the reason that it 
fails to provide any compulsory process for the en- 
forcement of the payment of just compensation for 
private property taken under its provisions. bid. 


. The Act of incorporation of the city of Americus, and 
the ordinance passed in pursuance thereof, authorizing 
the arrest and detention of violators of the ordinances 
of said city, without warrant, are not unconstitutional. 
Johnson vs. Mayor and City Couneil of Americus...... 


In case of an arrest without warrant, the prisoner 
should, without unreasonable delay, be conveyed be- 
fore the most convenient officer authorized to receive 
an affidavit and to issue a warrant, and the imprison- 
ment of the offender beyond a reasonable time for that 
purpose would be illegal. bid. 


. The Legislature has authority to appoint, by resolu- 
tion, a committee of their own body, as ministerial 
agents, to audit and state the accounts of the officers 
and agents of the Western and Atlantic Railroad. 
Where such statement shows an officer or agent in 
default, and is transmitted by the committee to the 
Comptroller General, and he thereupon issues execu- 
tions against the defaulting officer and his sureties, 
this Court will presume that he has satisfied himself of 
the correctness of the committee’s report by inspection 
of the books and accounts of the Western and Atlantic 
Railroad, and adopted it as his own. Scofield et al. vs. 
Perkerson et Al.....+sssececsees Scgapscondpeaensandens edeccseee 32 
Hinton et al. vs. Same 


The issuing of executions by the Comptroller General, 
to collect the public revenue due to the State, is the 
act of the Executive department of the Government ; 
and the Courts have no power to prescribe the kind 
or sufficiency of the evidence which shall be necessary 
to authorize the process of execution to issue against 
defaulting officers or agents, or to restrain that depart- 
ment in pursuing this course. Scofield et al. vs. Per- 
kerson et al.; Hinton et al. vs, Same.....s.220000: sadséuiak Gan 
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CONTINUANCE. 


1. The absence of a party not legally interested in the 
result of a case, is no ground of continuance. Allen 
et al. vs. satirep Be CRIs sicncsseciseseces cssvsscveee 193 
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3. This Court reluctantly interferes with the discretion 
of the Court below in granting or refusing a continu- 
ance, and, in this case, there was no abuse of that dis- 
cretion which will authorize this Court to control it. 


Ibid. 


When a motion is made for a new tria! on the ground 

that the Court erred in refusing to continue the cause 

on a showing by the party complaining that a mate- 
rial witness is absent, and the Judge overrules the 

motion, this Court will scan the showing very closely, 

and will not interfere unless there is a complete com- 

pliance with the rules of Court. Wardlaw vs. MeCon- 
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5. The motion for a new trial in this case was properly 
overruled, the verdict not being decidedly and strongly 
against the weight of evidence, and the discretion of 
the Court as to the continuance, not having been, in 
our opinion, abused. Cohen vs, Weigle.......sececceeeee 438 














CONTRACT. 


1, Where the language of an instrument in writing is 
ambiguous, and may be fairly anderstood in more 
ways than one, it should be taken in the sense put 
upon it by e29 parties at the time of its execution, and 
the Court will hear evidence as to the facts and sur- 
roundings, and decree according to the truth of the 
matter. Armistead vs. MeGuitre....c.cscsee ceceesecsereee 232 











CONTRACTORS. See Railroads, 2. 





CONTRIBUTION, 


1. Under the provisions of the Revised Code, sections 
2738, 2739 and 2128, accommodation indorsers of a 

negotiable security, payable at a chartered bank, are 
considered as securities merely, and if one pays off the 
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debt he can compel the others to contribute. Free- 
man vs. Cherry... Pee disdanch Uaatidaiiab dicate naiauial 


CONVERSION. See Trover, 1. 
CORPORATIONS. 


In the absence of any fraud or collusion on the part 
of the railroad company, the mere transfer of the stock 
on the books thereof to the purchaser, by the direc- 
tion of the administrator, will not make the company 
liable as a guarantor or warrantor of the vendor’s 
title to the stock. Nutting et al. vs. Thomason et al... 


See Municipal Corporations. 


COSTS. 


1. The conditional affirmance of the judgment of the 
Superior Court by this Court, which requires the 
defendant in error, who was plaintiff below, to write 
off a portion of the verdict, the whole-amount of 
which was in controversy, does not entitle the plain- 
tiffin error to enter judgment in the Court below for 
the costs ineurred in the Supreme Court when the 
defendant in error complies with the condition. Smith 
vs. Turnley, administrator ........006. pietn s6nnetenesessnnne 


COUNTY COURT. See Appeal, 2. 
COUNTY MATTERS. 


. The declaration of a plaintiff who sues on a written 
contract must set forth a complete and valid contract, 
even when suit is brought under Jones’ form of plead- 
ing. Therefore, in a suit against a county on a bond 
given, after the adoption of the Code, by the Justices 
of the Iuferior Court, the pleadings must show, affirm- 
atively, that the contract was entered upon the min- 
utes of the Inferior Court. Without such entry, the 
contract would not be valid, under section 527 of the 
Code, if good in other respects. Pritchett, adminstra- 
tor, vs. Inferior Court of Bartow county.....0.+0++eeeeen 


COVENANT. 


1, Where to a deed the words, “On the express under- . 


standing and agreement on the part of said A. H. §. 
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(the grantee) that the lot of land so conveyed is never 
ta be sold to or occupied by negroes,” are attached, 
they are words of covenant and not of condition. 
Anthony et al. vs. Stephens et dl.......cceseseeeceeees pigecse 2 


. Where A and B entered into a written contract, in 
which A agrees to sell and make a fee simple title to 
B to a parcel of Jand, and B agrees to pay to A, $800 
in cash on a fixed day thereafter, and to give on that 
day his note for $300, due one year thereafter, and B 
took possession of the land: 

Held, That the covenants of A to make the deed, and 
of B to pay the money, were mutual and dependent 
covenants, and an action would lie in favor of A for 
the money on his offer to perform, and B thereupon 
failing or refusing to pay the money. Booth vs. sndl 
Fe nccere seccsncasenesossespes pocpnces seatucebermnansessesden onus 278 

3. In. mutual covenants of this character, it is not neces- 
sary that a formal tender shall be made by either 
party. If one offers to perform his part of the cove- 
nant and the other refuses, the right of action is com- 
plete, and it is not necessary that the party offering 
to perform shall prepare the deed and tender the same. 


I bid, 
CROPS. See Homestead, 4. 


CRIMINAL LAW. 


. On the trial of an indictment for keeping a lewd 
house, under section 4462 of the Code, it is not neces- 
sary to show that the master of the house kept the same 
for profit. It is sufficient if it appear that the lewd- 
ness carried on was with his permission or in his pres- 
ence, without his dissent. Scarborough vs. The State. 


. Aman is guilty of keeping a lewd house, within the 
meaning of section 4462 of the Code, if open and no- 
torious lewdness is practiced therein by his wife and 
daughters, in his presence, with his consent or without 
his dissent. Ibid. 


. It iS nof an expression of opinion by the Judge, as to 
what has been proven on the trial of an indictment 
for keeping a lewd house, to say to the defendant’s 
attorney, (who is addressing the Court upon the law 
of the case,) in reply to the claim of the attorney, that 
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there must be proof that the defendant kept the house 
for profit: ‘‘It makes no difference whether he keeps 
it for profit or pleasure, he is guilty.” Ibid. 

. When the State’s counsel in a criminal case, in ad- 
dressing a jury, is making statements not in proof, 
and one of the defendant’s counsel objects, but another 
says let him go on, it is not a ground for new trial, 
if the Judge fail to interfere until the matter is again 
insisted upon by the defendant’s counsel ; nor will the 
verdict be set aside because the Judge, in his charge, 
fails to say to the jury that they are not to notice such 
statements, there being no request for such a charge. 
Ibid. 

. On the trial of an indictment for murder, where there 
is a general plea of not guilty, it is not error as against 
the prisoner for the Judge to charge the jury as to the 
law of justifiable homicide, even though, from the evi- 
dence, it is plain that the prisoner is, in any event, 
guilty of manslaughter. An error of the Court, in 
his charge to the jury, which could not, in any view 
of it, have injured the prisoner, under the evidence, 
is no ground for a new trial. Tate vs. The State 


. When the evidence showed that, without any consid- 
erable provocation, the prisoner “ went at the deceased 
with an axe,” and the deceased, standing in his place, 
picked up a heavy oak stick, and was stricken by the 
prisoner with the axe and killed as he was raising the 
stick, and the Judge charged the jury that if the de- 
ceased picked up the stick to defend himself, the pris- 
oner was guilty of murder; but if the deceased picked 
it up for mutwal combat, the prisoner was guilty only 
of manslaughter; aud the jury found the defendant 
guilty of murder: 

Held, ‘That the charge was not one of which the pris- 
oner could complain. Jbid. 


7. There need not be mutual blows to constitute a mu- 
tual combat. bid. 


8. There must be a mutual intent to fight, and if this 
exists, and but one blow be stricken, the mutual com- 
bat exists, even though the first blow kills or disables 
one of the parties. Ibid. 


9. In a case where, if death had ensued, the defendant 
would only have been guilty of manslaughter, he 
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cannot be convicted of an assault with intent to com- 
mit murder, and the Court, on request, should so have 
charged the jury. lliott vs. The State ........+006. dod 


10. Sections 1543 and 1544 of the Revised Code, pre- 
scribing the punishment of any master of a vessel 
who shall throw, or permit to be thrown, from any 
vessel any stone, gravel or other ballast, into the 
waters of any bay or harbor in this State, make such 
an act an offense against the laws of the State, and 
the guilty party is to be tried and punished as in 
other misdemeanors. Wallace vs. The State, for use, 


11. The attachment provided for by section 1544, is only 
to secure and recover the fine to be imposed upon the 
conviction of the offender, and cannot be carried to 
judgment until after the guilty person has been tried 
and sentence passed, when judgment may be taken on 
the attachment for the amount of the fine affixed by 
the Judge. bid. 


12. Under the provisions of the Constitution of 1868, 
commissioned Notaries Publie are clothed with judi- 
cial powers, they are ea officio Justices of the Peace, 
and are embraced within the 4432d section of the 
Code, which provides for the indictment and punish- 
ment of Justices of the Peace for malpractice in office. 
Lynes vs. The State 


13. In cases of misdemeanors, the joinder of several 
offenses in the indictment will not, in general, vitiate 
the proceedings at any stage of the prosecution. Ibid. 


14. Where the defendant is charged with three distinet 
acts of malpractice, in three distinct counts, all being 
of the same grade of misdemeanor, and the jury re- 
turned a verdict of not guilty on the first count, but 
guilty on the second and third, the verdict was a gen- 
eral one. Ibid. 


15. The evidence of the absent witness being inadmissi- 
ble or immaterial, the continuance was properly re- 
] . 


fused. Ibid. 


16. The defendant having been furnished with a copy 
of the indictment before it was sent before the grand 
jury, it was not error in the Court to refuse to direct 
him to be furnished with a second copy. Ibid. 
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17. When, on the tri: u of an indictment for “ burglary 
in the night time,” the jury, after retiring, returned 
into Court and asked if they eould find the defendant 
guilty of any other offense than that charged in the 
bill of indictment, and the Court informed them “that 
they could not; that they must find him guilty or not 
guilty of burglary i in the night time,” and the jury 
found the defendant “ guilty :” 


Held, That this instruction of the Court to the jary was 


not such as the prisoner could complain of, and the 
evidence being such as to justify the verdict, a new 
trial ought not to be granted, Williams vs. The State 


18. When, on the trial of an indictment for an assault 
with intent to murder, it was discovered, after the 
argument to the jury h: ad been begun, thi: at there was 
a variance between the proof and the indictment as to 
the name of the person charged to have been assaulted, 
it was not error in the Court to permit the State to 
‘all witnesses to prove that the person named was 
known as well by the name mentioned in the indict- 
ment as by that mentioned in the proof. Johnson 
alias Rogers vs. The State.. Sisienelpalced vndisbankaoidee 


19. It is competent for the State to show on the trial of 


an indictment for assault with intent to murder, that 
the person assaulted was known by the name men- 
tioned in the indictment, and also by another name, 
even though the indictment does not allege that he 


was naive by the two names. It is a matter of 


description and does not stand on the footing of a 
misnomer of the defendant. bid. 

20. Where a defendant is on trial for carrying concealed 
weapons, evidence as to his motive in placing the pis- 
- in his pocket is inadmissible. Morton vs The 


Tt was not error in the Court to charge “that the 
pag en for the jury to determine upon “the evidence 
was, whether the defendant had or carried about his 
person a pistol, not being a horseman’s pistol, and not 
being had or carried about his person in an open man- 
ner, and fully exposed to view, that if he so had, as 
charged in the indictment, the time that he so had, 
it was not important; if he for any length of time, 
however short, for a moment so had it contrary to 
law, he was guilty of the offense, otherwise not.” bid. 
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22. An accessory before the fact to the crime of arson 
cannot be put upon his trial until after the conviction 
of the principal felon, at least not without some special 
reason recognized by law, showing why the principal 
has not been tried. Smith vs. The State 


23. The confessions of a principal felon, as to his own 
guilt, are competent evidence to show that fact on the 
trial of the accessory, but the confessions must be such 
as would be competent evidence on the trial of the 
principal, and must not be induced by another with 
the slightest hope of benefit or remotest. fear of injury 
to the party making them. Ibid. 


24. Burglary is the breaking and entering the dwelling 
house of another with intent to commit a felony or a 
larceny, and the indictment must allege such intent. 
It is not sufficient in an indictment for burglary to 
allege that the defendant broke, etc., and having so 
entered did steal certain goods. Wood vs. T’he State. 


25. A fatal defect in an indictment cannot be taken 
advantage of by directing the jury to find a verdict of 
not guilty. The proper method before verdict is to 
demur, or after verdict to move in arrest of judgment. 
1 bid. 

26. A motion for a new trial on the ground that the 
indictment is fatally defective, though not strictly 
proper, will be sustained under the practice in this 


State. J did. 


27. Upon the trial of the defendant for an assault and 
battery, it was not error in the Court to charge the 
jury, “that if they believed the prosecutor used insult- 
ing and abusive language to the defendant, it might 
or might not amount to a justification, depending 
upon the extent of the battery, and if they believed, 
from the evidence, that the defendant used the first 
insulting and opprobious words, they might take that 
into consideration in determining whether the defend- 
ant was justified in making the alleged assault.” 
Arnold vs. The State......0..c-cesceceves pad honnsicctinnies - 


28. A written accusation in the County Court, charging 
the defendant with employing the servants of another, 
must state the name of the person in whose employ 
the servants were at the time of such illegal act, and 
if the defendant employed the servants by an agent, 
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the name of such agent must be set forth. Hudson vs. 
SG CAMB ids cinvevesssbnsvenvadivanitt oi 


29. Circumstantial evidence to warrant a conviction of 
one accused of a crime, must be so strong as to exclude 
every other reasonable hypothesis than that of the 
prisoner’s guilt of the offense with which he is charged. 
Carter vs. The State........++ enddneasvinsodecuneds: wanes 


30. Newly discovered evidence tending to prove a fact 
material to the issue, and about which the defendant 
had offered no testimony on the trial, and he is charge- 
able with no want of diligence, entitles him to a new 
trial. Ibid. 


31. Where, upon the trial of the defendant for the 
offense of an assault with intent to murder, the jury 
returned a verdict finding “the defendant guilty of an 
assault with intent to kill,” and upon being remanded 
to the jury-room, with instructions from the Court, 
returned a general verdict of “guilty,” a motion in 


arrest of judgment, based upon the facts aforesaid, 
was properly overruled. Williams vs. The State 


CUSTOM. See New Trial, 7. 
DAMAGES. 


. When there is a sale of goods, with a warranty of 
quality, and a delivery and acceptance by the buyer, 
and the goods prove not to correspond with the war- 
ranty, and there is no fraud by the seller, the measure 
of damages is the difference between the price paid and 
the value of the goods as they actually were at the 
time and place of the sale and delivery, together with 
such consequential damages, if any there be, as come 
within the rule, excluding indirect and speculative 
damages. Clark & Company vs. Neufville 


. The verdict in this case is fully sustained by the evi- 
dence, and this Court will, in its judgment, award 
damages against the plaintiff in error, on the ground 
that the case was brought up for delay only. Mercier 
C6. FI inn ncisnnsne -sastnswscees biekanee sececmcssendiabades 643 


DAYS OF GRACE. See Promissory Notes, 5. 
DECLARATION. See Pleading, 1, 3, 5, 6, 8. 
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DECREE. See Equity, 4, 8, 12, 13. 


DEED. 

1. The recital in an administrator’s deed, executed on 
the 3d day of December, 1861, that leave to sell the 
land was granted in November last past, is notice to 
the purchaser that the requirement of the law, as to 
forty days’ publie notice of the sale, had not been com- 
plied with. Groover et al. vs. King.......+4. 


Where to a deed the words, “On the express under- 
standing and agreement on the part of said A. H.S., 
(the grantee) that the lot of land so conveyed is never 
to be sold to or occupied by negroes,” are attached, 
they are words of covenant and not of condition. 
Anthony et al. vs. Stephens et al... c.cceeceeeee alin sndaay ‘ 


DISTRESS WARRANT. 
See Landlord and Tenant, 1, 2, 3, 4, 5, 6. 


DIVORCE. See Husband and Wife, 2. 
DOMICIL. 


1. The domicil or residence of a person of full age, and 
laboring under no disability, is the place or county 
where the family of such person shall permanently 
reside, if in this State, and suit should be there insti- 
tuted against him. Daniel vs. Sullivan 


2. Where an executor is sued as such, in the county of 
his residence, and, pending the suit, dies, and admin- 
istration de bonis non, is granted upon the estate of 
his testator, who lived and died in a different county, 
to a citizen of the county of the testator’s residence, 
the suit against the executor does not abate, and a 
scire facias issued to make the administrator de bonis 
non a party to the suit, should not have been dis- 
missed under the facts stated. Walton vs. Gill, admin- 
istrator; Leonard et al. vs. same; Weeks, executor, vs. 


SAME . cc ececeverervecccccescvess sessesesseeseseseseseseees 


3. Where it appears that a widow, with minor children, 
whose father died in this State, married a second time, 
and she and her husband, after living in the county 
of her first husband’s residence for some time, left the 
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State, taking the minors with iin but frequently 
avowed, and still avow, their intention of returning 
to their former home, which they claim never to have 
abandoned, and application is made, in behalf of the 
minors, for homestead out of their father’s estate, by 
next triend, in the county i which the tather died 

Th 9 ai H Wjeetivn is ied Ly u crediler 
father, on rw ground that the minors are not citizens 
of Georgia, and, therefore, not entitled to a homestead, 
and the jury, on appeal from the Ordinary who 
granted the homestead, affirm his judgment: 

Held, That the question of domicil was one of fact under 
the circumst: mnces, and the jury having found in favor 
of the minors’ right to a homestead, this Court will not 
disturb the verdict which is warranted by the evi- 
dence. Harkins 8. Avie ..0c..dsssiccssrscrccseseniccsste 


temsicietat 


DOWER. See Homestead, 7. 


EASEMENT. 


If a parol agreement, in relation to the building of a 
party-wall, has been fully executed by both parties, it 
creates an easement which attaches to and rans with 
Chae Same. «FID ON. TIT sec nsdn escent once. caseqnsssens 


Where the defendant, having contracted with the 
plaintiff to pay for so much of a party-wall as he 
used when he built, conveys his lot to a third person, 
having thus put it ‘out of his power to build, he be- 
comes liable to the plaintiff. Ibid. 


As no time was specified within which the defendant 
was to build and pay the plaintiff for one-half of the 
wall to be used by him, the Jaw will imply that it was 
to be done within a reasonable time. Ibid. 


EJECTMENT. 

. Where a prescriptive title is set up in defense to an 
action of ejectment, it is competent for the defendant 
to show the good faith with which he purchased. 
Riens ob Ob. 06; TIE cessncsnvurnsnpeirssvinchommiantiie 


An action of ejectment is not strictly an action for a 
tort, but is a inixed action, partly and nominally for a 
tort, but mainly to try title to land. Lopez vs. Down- 
ing, administrator, et Oh... 2..00ivsiccsisscsdecesoces scvesecs 190 
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3. Where, in a declaration in ejectment, the ouster is al- 
leged as occurring since the 1st of June, 1865, but 
the proof shows the defendant to have been in posses- 
sion before the first of June, 1865, the action is not 
barred by the Act of March 16th, 1869, because not 
brought within three months after the 16th March, 
1869. Ibid. 


. No damages or mesne profits can be recovered behind 
the Ist of June, 1865, but the defendant, if he de- 
fends by his possession under color alone, must show 
that possession to have been continued seven years be- 
fore bringing the suit. Ibid. 


. The statement of the overseer of defendant, who was 
in possession of the land, and managing his property 
for him as his agent, as to the reason why a fence was 
located in a peculiar manner, is admissible to prove 
the adverse possession of the defendant. Shipp et al. 
vs. Wingfield, executor ........ Penns bnE eonnceseresaubesenss 


EMINENT DOMAIN. 
See Constitutional Law, 1, 2. 


EQUITABLE MORTGAGE. See Jortgage, 3. 


EQUITY. 


1. Under the Revised Code of this State, onr Courts of 
chancery have jurisdiction to carry into effect charita- 
ble bequests, the objects of which are definite and spe- 
cific, and capable of being executed. Newsom, Ordi- 
nary, et al., vs. Starke, administrator, et al...... pide 


2. In determining what bequests for charitable purposes 
are definite and specific, and capable of being execu- 
ted, the Court is to be guided by the well settled rules 
of the Court of chancery in England in the exercise 
of its inherent chancery jurisdiction over charities as 
distinguished from its jurisdiction as the agent of the 
King in the exercise of his prerogative power to direct 
and give effect to indefinite charitable bequests. J bid. 


3. A bequest to the Inferior Court of a county of a sum 
of money to be placed in the hands of four men, whio 
are to give bond and security, whose duty it shall be 
to lean out said amount and pay over the interest an- 
nually to the Inferior Court, to pay for the education 
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of poor children belonging to the county, and provid- 
ing that no part of the principal shall be used for that 
purpose, is, according to the well settled rules for the 
exercise of the inherent power of a Court of chancery 
over charities, sufficiently definite and snecifie in its 
objects and sufficiently capable of execution to auth- 
orize and require our Courts of chancery to give it 
effect. Ibid. 


. It is the duty of the Inferior Court, on its acceptance 
of the trust, in such case, to appropriate the money, 
as directed, and if any difficulties arise, or any uncer- 
tainties exist, as to the precise objects, or as to the 
mode of applying the fund, to apply to the Chancel- 
lor, who will direct, by decree, the leading details of 
the scheme to be adopted. bid. 

. When a case was dismissed in this Court for want of 
prosecution, and it appeared in a bill, filed in the 
Court below for a new trial, that the plaintiff’s coun- 
sel had been misled by a statement of the defendant’s 
counsel, to the effect that, under the rules of this Court, 
the case would be put at the heel of the whole docket, 
on agreement of counsel, and at the request of said 
defendant’s counsel, and solely for his convenience he 
had so agreed, and had, in consequence, not appeared 
at the calling “of the ease, all of which was admitted 
by said defendant’s counsel, who assumed the whole 
blame of the non-appearance, and admitted that the 
plaintiff was in. no laches: 

Held, That, as the motion for a new trial was meritori- 
ous, and the fault of its miscarriage was with the de- 
fendant in error, by his own admission, the Court 
should have sanctioned the bill. Hughes ' vs, Coursey. 


. Mere inadequacy of price, or any other fact tending 
to show that the contract was unfair, unjust or against 
good conscience, will justify a Court of equity in re- 
fusing to decree a specific performance. Christian vs. 
Ransome......esereee oe oecsccenscsosccence qoonas cosebeeseones - 

. When the defendant, in a suit at law, sets up a legal 
defense, and the plaintiff desires to reply some equitable 
matter, he may do so, but he must amend his declara- 
tion so as to plainly and “weigals set forth such equi- 
table reply. Smith vs. Eason... cseceeeseeee pacemecners ; 


8. Where a legatee files a bill vite ah the executor of the 
will under which the complainant claims, to compel 
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the paymeut of his legaey and the executor sets up the 
defense of plene administr avit preter, which is contro- 
verted by the complainant and the jury found the fol- 
lowing verdict: © We the j jury find the sum of $5,000, 
with legal interest thereon, from — 24t h day of No- 
vember, 1503, Tor the complain John Anderson, 


@ , ‘4 7 ? 
ee ere a Ae emerctet fr ‘ D OORAG A POD, sat = 


conned, fi the hands of Moses P. Disrke executor,” 
the an ew is entitled to a judgment de bonis 
testatoris ct si non de bonis propriis. Anderson vs. 
GRE, CONE ances ncsccecsccsecese sosbvsanen 
The dee sree of the Chancellor should conform to the 
verdict. Where a decree was rendered by the Chan- 
cellor not conforming to the verdict and pending a 
motion by defendant for a new trial, complainant 
excepted to the deeree rendered and bronght the case 
to this Court, where the bill of exceptions was dis- 
missed, as prematurely sued out, and at the hearing 
of the motion for a new trial, complainant again 
moved to reform the decree, so as to make it accord 
with the verdict, which motion to reform the Chan- 
cellor again entertained and overruled, and also 


granted the new trial, to all of which complainant 
excepted within the thirty days required by the stat- 
ute, he is not estopped from assigning error upon the 
ruling of the Chaucellor refusing to reform the decree. 
I bid. 

A portion of an answer which is not responsive to 
the bill is not evidence for the defendant. bid, 


When A loaned money to B, to be used by B in 
"tebuilding a certain mill of B’s, which had been 
destroyed and was being rebuilt, and it was under- 
stood that A was to have a lien on the mill to secure 
him, but no writing or other written memorandum was 
made, except the giving of notes for the money, and 
there was no charge of accident, fraud or mistake by 
which the execution of such writing was prevented : 

Held, That after B’s death, on a b ill to marshal his 
assets, equity will not set up in favor of A a lien on 
the mill, to the prejudice of the other creditors of B. 
Printup vs. Barrett, administrator ......ccccecseeceeseceve 

When a mortgage of realty in Georgia, is executed 
in New York before a Commissioner of Deeds only, 
without any other witness, a Court of chancery has 
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jurisdiction to reform and foreclose the mortgage. 


McCrary & Co. vs. Austell, Inman & Co. ..ewsereseees 


13. Where a bill was filed by the legatees of an estate 
against the executors, praying an account and settle- 
ment, and the jury find in favor of two of the com- 
plainants only, directing certain specific assets on 
hand to be turned over to them saying nothing about 
the other complainants: 

Held, That, as in equity, the jury may find a special 
verdict, this verdict is not void, as not disposing of 
the issues. Shell et al., executors, vs. Sanders et al.... 


14. The Chancellor may, in the final decree, dispose of 
the whole case in accord with the verdict, and it is, 
therefore, sufficient. Ibid. 


15. Where, on the trial of a bill for account and settle- 
ment in favor of the legatees of an estate against the 
executors, the jury found that one of the executors 
was not liable to the legatees at all, and the verdict 
directed certain notes and assets to be turned over by 
the other executor to the legatees, and two of these 
notes were the notes of the executors, made by them 
as memoranda of moneys belonging to the estate, used 
by them: 

Held, That the verdict was illegal. The jury should 
have found against the executors a money verdict for 
the amount of the notes, and it was right in the Court 
to grant a new trial. Ibid. 


16. A defendant in a suit at common law cannot, by plea, 
set up an equitable defense and obtain a decree in his 
favor, where a Court of chancery would refuse it, on 
a bill filed by him for the purpose, for want of proper 
parties. Hence, if a guardian sue a corporation for 
dividends belonging to his ward, the company cannot, 
by an equitable plea, avail themselves, as a defense of 
the fact, that they paid the dividends to one not au- 
thorized to receive them, and that the money was ap- 
plied to the support of the ward by the person receiving 
it, that person not being a party to the suit. South- 
western ftilroad Company vs. Chapman, guardian..... 


17. Where a bill in equity was filed by a railroad com- 
pany, alleging that it had paid the dividends on certain 
shares of stock belonging to a minor, to the mother of 
the minor, the father being dead ; that the mother had 

Vor. xtvr. 45, 
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appropriated the money paid to the necessary uses and 

expenses of the minor; that a guardian of the minor 

had been subsequently appointed who had brought 
suit against the railroad, and obtained a judgment for 
the dividends; that on the trial of the suit this de- 
fense of the company had been disallowed by the 
Court on the ground that it was not a good defense at 
law, since the mother was not a party to the suit; 
that final judgment had given a lien against the com- 
pany in favor of the guardian, who was about to 
proceed to collect the money by execution; that the 
mother was insolvent, and that no accounting had 
been had between the guardian and the mother, for 
the expenditures for which this money was used ; and the 
bill prayed that the judgment at law might be enjoin- 
ed, until an account should be taken, as to the amount 
due from the ward’s estate to the mother, for said ex- 
penditures, and that the amount, when found, should 
be applied to the judgment: 

Held, That the Judge ought to have granted the injune- 
tion. Southwestern Railroad Company vs. Chapman, 
GUATAIAN....ceeereceees dageed doe cemncenpepentene oneccsccesees 557 
























18. Where property is levied on which is claimed by com- 
plainant to have been released from the lien of the execu- 
tion by a written contract, and the terms of said agree- 
ment are ambiguous, and the affidavits as to the inten- 
tion of the parties read on the hearing of the motion 
for injunction, are conflicting, this Court will not in- 
terfere with the discretion of the Chancellor granting 
an injunction, Kendall et al. vs, Dow....... 200.000 ee. 607 









19. Equity will interfere by injunction where it will 
prevent a multiplicity of suits and quiet the title to a 
number of lots of land by one final decree. Ibid. 









ESTATE. See Will, 2. 










ESTOPPEL. 


1. Although the minor heirs of the intestate may have 
had a guardian who receipted to the administrator for 
their portion of the proceeds of the land, without any 
knowledge of the illegality of the sale, yet they were 
not estopped from asserting their claim to the land, 

when they obtained a knowledge of such illegal sale, 
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they accounting for the money received. Groover et 
GD, 00 BEING... Lisescrcccssecsesecs caccccsccocossenasensssuosvesa AOD 


2. Estoppels are not favored by the Courts. Ibid. 


3. A mortgagor is estopped from denying his own title 
to the property mortgaged, and third parties claiming 
title to the land cannot at law make themselves par- 
ties to the proceedings to foreclose for the purpose of 
asserting their rights, The judgment is between the 
parties to the mortgage, and binds them, and them 
only. Allen et al. vs. Lathrop & Co...ssccceceeseeeeeees 


4, Probate of a will in common form unattacked for 
seven years, is conclusive, upon all parties in interest, 
except minor heirs-at-law. Anderson vs. Green, exec- 
WF acaieeiroien <s taipasvesbe bondes sctsencessmseveobebatesehbesics Ok 


4, A legatee is not barred from asserting his claim to a 
legacy against the executor where suit is brought 
within ten vears after the legatee arrives at age. Ibid. 


6. Where a will has been proved in common form for 
more than seven years, a legatee does not waive the 
estoppel thereby created by filing his bill against the 


executor for an account and discovery. Tbid. 


7. Where a testator, in 1854, made his will, by which 
he left certain land to his son, whom he appointed 
executor, and in 1856 conveyed the land to his son by 
deed, reserving a life estate to himself, and delivered 
the deed to his son, the legacy is adeemed. If, on the 
death of the testator in March, 1864, the son takes 
immediate possession of the land, claiming it under 
the deed, and in January, 1865, prove the will and 
qualify as executor, but does not return the land as 
part of his father’s estate, he is not estopped by the 
probate and his qualification as executor, without 
more, from setting up his title under the deed adverse 
to the will. Worrill, administrator, et al. vs. Gill, 
administrator .....cscsseseses joie . 482 


. Where a rule nisi to foreclose a mortgage alleged that 
the mortgage was executed by a partnership to a par- 
cel of land, and that the proceedings were against one 
as surviving partner, the other being dead, and the 
surviving partner filed a plea, setting forth that the 
land included in the mortgage was not partnership 
property, though owned by the partners as tenants in 
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common, and the plea was demurred to and the de- 

murrer sustained : 

Held, That as there was no denial that the mortgage to 
the property was made by the partners, as such, and 
as, if this were so, it would estop the parties from de- 
nying title in the partnership, the plea was properly 
overruled. Roberts vs. Administrators of Oliver ...... 547 


9. A settlement between two partners, whereby one buys 
the other’s interest in the partnership property, and 
gives his note for the amount found to be due the re- 
tiring partner, does not estop the maker of the note 
from pleading and showing, when sued on the note, 
that it was given for too much, by mistake, arising 
out of an erroneous charge against the maker of the 
note in the settlement. The fact that the maker re- 
ceived the note after discovery of the mistake by him, 
and while it was a matter of dispute, still insisting 
that it existed, does not vary the rule. Herty vs. 

Cla ...c00 veces ccceceses cesesees pembesrecdsccsetsnierseunsine .- 649 






















EVIDENCE. 


1. A paper, signed by the Ordinary, purporting to grant 
to an administrator leave to sell the land of the 
estate which he represented, which had never been 
recorded or entered on the minutes of the Court, and 
without proof that such order had been granted, at a 
regular term of the Court of Ordinary, is inadmissi- 
ble in evidence. Groover et al. vs. King......+.++++ .-- 101 


2. Where there was a written contract, by which a rail- 
road company leased its property to another, signed 
in duplicate, the company having one copy and the 
lessee the other, it is not competent to prove the con- 
tents of said instrument upon the statement of the 
witness that he had applied to the officers of the com- 
pany in New York for their copy and had failed to 
obtain it, as it was mislaid, but had not applied to the 
lessee for his copy, the proof being offered in a pro- 
ceeding against said lessee. Breed vs. Nagle......... - 112 


3. The Courts are bound to take judicial cognizance of 
the fact that the county of DeKalb is located within 
the State of Georgia. Wright vs. Phillips. ............ 197 


4, Where the bill of particulars attached to the affidavit 
consisted of a due bill for the amount claimed, made 
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by Wall, it was competent for plaintiff to show that 
it was given for the services specified in the affidavit, 
that Wall was in possession of the mill at the time of 
the foreclosure of the lien, and of the levy of the ex- 
ecution thereon, Ibid. 


. Where the language of an instrument in writing is 
ambiguous, and may be fairly understood in more 
ways than one, it should be taken in the sense put 
upon it by the parties at the time of its execution, and 
the Court will hear evidence as to the facts and sur- 
roundings, and decree according to the truth of the 
matter. Armistead vs. McGuire......cccecerseeee cccescocs SOR 


. When a suit was brought on a promissory note, signed 
by one claiming to be the agent of the defendant, and 
there was some evidence that the defendant had ac- 
cepted, knowingly, the consideration for which the 
note was given: 

Held, That it was error in the Court to rule out the note 
as evidence. The case should have been submitted to 
the jury, under the charge of the Court, as to the ef- 
fect of the defendant’s act, should they believe he had 


accepted, knowingly, the consideration for which the 
note was given. Gilbert vs. Dent......cccercsscseseseseee 208 


7. Where there is no ambiguity on the face of a will, 
parol evidence is inadmissible to explain it. Hill et 


al. vs. Alford dssonte cas 247 


8. Implied trusts are not within the statute of frauds, * 
and the Courts will hear parol evidence, showing the 
facts from which they are sought to be implied. Al- 
exander, executriz, vs. Alexander..... s+ suaandead 


9. The confessions of a principal felon, as to his own 
guilt, are competent evidence to show that fact on the 
trial of the accessory, but the confessions must be such 
as would be competent evidence, on the trial of the 
principal, and must not be induced by another with 
the slightest hope of benefit or remotest fear of injury 
to the party making them. Smith vs. The State ° 


10. A portion of an answer which is not responsive to 
the bill is not evidence for the defendant. Anderson 
vs. Green, executor......ceceeee Feepteenne sadpocees 


11. On the investigation of an issue of devisavit vel non, 
where one of the grounds of the caveat is, that the 
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executor did, by fraud and deceit, and fraudulent and 
false representations, procure the testator to make the 
will, the admission of the executor, who takes an in- 
terest under the will, made after qualification, in ref- 
erence to the conduct or acts of the executor himself, 
as to a matter relevant to the issue, (and his statement 
that he had procured the testator to make the will for 
certain purposes is such,) should have been admitted 
as evidence in chief. The fact that such evidence was 
admitted in rebuttal to impeach the executor, who tes- 
tified as a witness in favor of the will, is not the full 
measure of the rights of the caveators, and they are 
entitled to a new trial on account of the rejection of 
this testimony as evidence in chief. Dennis et al. vs. 
WORE sicccace Segengeo stcesta ee 


12. Where one of the grounds of caveat is undue influ- 
ence exercised by the executor of the testator, in pro- 
curing him to make the will, evidence showing that 
the executor, as agent of the testator in 1863 or 1864, 
applied to the Confederate conscripting officer to have 
a white man exempted from military service for the 
purpose of overseeing the plantation of the testator, 
on the ground that the latter was so unsound in mind 
as to be incapable of attending to his own business, is 
admissible as evidence in chief for what weight the 
jury may give to it, to show the executor’s knowledge 
of the state of the testator’s mind, where the evidence, 
with the exception of that of the executor himself 
awe that the executor exerted his influence over the 
testator (which was proved to be very great) to have 
the will made, and all the witnesses testify that the 
testator had been a man of very weak, if not entirely 
unsound mind for fifteen years before his death, which 
occurred in 1869. Ibid. 


13. Evidence which ought properly to have been offered 
in chief, but which was then omitted through inadver- 
tance, if offered with the rebutting evidence, should 
be admitted if otherwise unobjectionabie. Ibid. 


14. The paper in the handwriting of the executor, made 
in 1857, showing the amount of property in his hands 
as agent of the testator, was proper evidence in chief, 
as tending to show the amount of interest taken by 
the executor under the clause of the will which re- 
lieved him from the payment of any balance that 
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might be found due by him to the testator, other than 
that with which he is charged in the will, and should 
have been admitted with the rebutting evidence, where 
it was inadvertently omitted to be given in, in chief. 
Ibid. 


15. The record book of the Court of Ordinary, contain- 
ing the original order granting letters of administra- 
tion to the plaintiff, is admissible without accounting 
for the non-production of the original letters, Me- 
Rory vs. Sellars, administrator ... 1.1 sees seeeves Einaves 


16. The statement of the overseer of defendant, who was 
in possession of the land, and managing his property 
for him as his agent, as to the reason why a fence was 
located in a peculiar manner, is admissible to prove 
the adverse possession of the defendant. Shipp et al. 
vs. Wingfield, executor......++++0. elndeense Jessadnapecasesecs 


17. Where an insurance was effected under an open 
policy of insurance, issued to the company’s agent, the 
insured taking a certificate that his insurance was ac- 
cording to the terms specified in said open policy, 
which was retained by the agent: 

Held, That in a suit for a loss, it was not sufficient for 
the plaintiff to produce the certificate alone, since on 
its face it appeared that it did not contain the whole 
agreement. Underwriters’ Agency vs. Sutherlin 


EXECUTION. 


1. In this State, a levy upon land is made by the entry 
of the sheriff upon the fi. fa.; there is no actual seiz- 
ure, and there is no levy until the entry is made. 
Team et al; ve. Hooks......000 ccoccessecers pedeidede brbedes ese 


EXECUTORS. 


See Administrators and Executors. 


EXPRESS COMPANY. See Carriers, 1. 


FACTORS. 


1. When cotton is delivered to a railroad agent, con- 
signed to a factor by tenants, in their own names, this 
is not sufficient to charge the consignee with the land- 
lord’s portion, though he may have known it to have 
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been one fourth. Wilson & Company vs. Walker...... 319 
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2. Where a wife, with consent of her husband, rents 
Jand on her own account, hires a man to cultivate it, 
and furnishes and feeds a horse, out of her separate 
estate, to be used in making the crop, the crop, when 
made, is not subject to a faetor’s lien given by her hus- 
band on his crop, made the same year, for provisions 
furnished, especially when the evidence shows that 
none of the provisions furnished were used by the 
wife in making her crop. Dubose vs. McDonald 


FEES. See Attorney, 5. 


FORCIBLE ENTRY. 


. Upon the trial of a case, before a Justice of the Peace, 
for forcible entry, some force on the part of the defen- 
dant in entering must be shown. Where tlie entry is 
proved to be peaceable, the verdict should be for the 
defendant. Curry vs. Hendry 


FRAUD. See Limitation of Actions, 6. 


FRAUDS, STATUTE OF. 


. The building of a party-wall by the plaintiff, under 
a parol agreement with the defendant that he would 
pay for one-half of as much of the wall as he used, 
when he built, is such a part performance of the con- 
tract as takes it out of the statute of frauds. Raw- 
son vs. Bell 


2. Implied trusts are not within the statute of frauds, 
and the Courts will hear parol evidence, showing the 
facts from which they are sought to be implied. Alex- 
ander, executrix, vs. Alexander et al 


GARNISHMENT. 


1, C. holds the notes of W., which are not yet due, 
secured by mortgage. Before they fall due, a judg- 
ment creditor of C.’s issues garnishment against W. 
and obtains judgment against the garnishee for the 
amount of C.’s debt to him (the creditor), which is 
less than the amount of the notes. After judgment 
against the garnishee, but before the notes fall due, 
they are set apart to C. as personalty, under the home- 
stead laws. On the maturity of the notes, the judg- 
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ment creditor issues execution against the garnishee 
(which was levied on his property), who voluntarily 
pays the amount to the attorney of the judgment 
creditor. Before the maturity of the notes, the gar- 
nishee had written notice that they had been set apart 
to the payee as personalty, under the homestead laws : 
Held, That C. was entitled to foreclose the mortgage for 
the full amount of the notes. If the money has not 
passed beyond the control of the Court, it should be 
ordered to be paid in satisfaction of the mortgage 
judgment in preference to the creditor’s judgment 
against the garnishee. If it has, C. is entitled to have 
execution against the mortgaged property, the owner 
of which must look to those to whom he paid the 
money for remuneration. Watkins vs. Cason......+.. 


2. The monthly wages of a clerk, subject toa pro rata 
deduction for time lost, cannot be garnished in the 
hands of his employer. Butler, McCarty & Co. vs. 
Clark & Co 

3. A return of a sheriff upon a writ of attachment, 
which states that he served a named person “ person- 
ally” with a summons of garnishment, may be 
amended so as to show that he ‘served such person as 
president of a bank. If the summons of garnishment 
has been lost, and the sheriff is dead, the plaintiff, on 
motion to do so, should be permitted to prove by 
aliunde testimony that the summons of garnishment 
was directed to thie person served as president of the 
bank, If the garnishee denies it, he can tender an 
issue, which, if found in favor of the plaintiff, will 
entitle him to an order amending the return, “so as 
to make the proceedings conform to the facts.” Mayer 
& Lowenstein vs. Chat. Nat. Bank.....ccccccecsceresereee 606 


GENERAL ASSEMBLY. 
See Western and Atlantic Railroad, 2. 


GUARDIAN AND WARD. 


1. Implied trusts are not within the statute of frauds, 
and the Courts will hear parol evidence, showing the 
facts from which they are sought to be implied. Alex- 
ander, executrix, vs. Alexander et Al....s.cceecseveeees oP 


2. Where one holds the legal title to property, but the 





698 INDEX. 


same has been paid for by or with the funds of another, 
the law implies a trust. did. 


3. Where a guardian has purchased property with the 
funds of his wards, and has, by his written and sworn 
answer to a bill in equity, so declared, and that he 
holds it for their use, the wards may recover the prop- 
erty in a Court of law, notwithstanding it may appear 
that the guardian took the deed to himself, making 
no mention of his wards. Ibid. 


4. Receipts in full by wards to their guardian, which, in 
express terms, discharge the guardian from all liabil- 
ity, may be explained by parol, and will only eover 
such matters as were intended to be covered thereby. 
I bid. 

5. ‘A receipt in full by a ward to his guardian, dis- 
charging him from all claims the ward may have 
against him, in law or in equity, does not convey to 
the guardian any title to the land held by the guar- 
dian for him, even though the same be held under an 
implied trust, especially if, at the time of the receipt, 
the ward has reason to believe that the title to the 
land is to the guardian as guardian. Ibid. 

6. Section 1794 of the Code, declaring that a natural 
guardian is not entitled to demand or receive the 
property of a minor, until he or she has given bond 
to the Ordinary, does not make such receipt illegal in 
such a sense, as that the person paying it cannot 
recover it back, or show that it has, in fact, been 
accounted for by the natural guardian to the ward, or 
applied to the benefit of the ward. Southwestern 
Railroad Co, vs. Chapman, quardian, et at.....+0...00 

7. Where a bill in equity was filed by a railroad com- 
pany, alleging that it had paid the dividends on cer- 
tain shares of stock belonging to a minor, to the 
mother of the minor, the father being dead ; that the 
mother had appropriated the money paid to the neces- 
sary uses and expenses of the minor; that a guardian 
of the minor had been subsequently appointed who 
had bronght suit against the railroad, and obtained a 
judgment for the dividends; that on the trial of the 
suit this defense of the company had been disallowed 
by the Court on the ground that it was not.a good 
defense at law, since the mother was not a party to 
the suit; that final judgment had given a lien against 
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the company in favor of the guardian, who was about 
to proceed to collect the money by execution; that 
the mother was insolvent, and that no accounting had 
been had between the guardian and the mother, for 
theexpenditures for which this money was used ; and the 
bill prayed that the judgment at law might be en- 
joined, until an account should be taken, as to the 
amount due from the ward’s estate to the mother, for 
said expenditures, and that the amount, when found, 
should be applied to the judgment: 

Held, That the Judge ought to have granted the injune- 
tion, bid. 


HARBOR. See Criminal Law, 10, 11. 


HOMESTEAD. 

1. When A sold land to B, taking his note for the pur- 
chase-money, secured by a mortgage on the land, 
which was duly recorded, and B sold a portion of the 
Jand to C, who paid a part of his purchase-money to 
B, and for the balance joined with B in a note to A, 
secured by a mortgage to A on the lands of both B 


and C, A giving up the old note and mortgage: 
Held, That on the foreclosure of the mortgage, the fi. fa. 
may sell the land of C, notwithstanding C may have 
had the same set off as his homestead. Whether the 
purehase-money debt of C to B was satisfied by nova- 
tion is not material. The note and mortgage given 
by C to A was for the removal of an encumbrance 
from the land, and brought the land within the excep- 
tions to the homestead clause of the Constitution of 


1868. Hawks vs. Hawks et al..... phate eh aademendbaaess.. wee 


2. A widow, who has no children living with her, depend- 
ent on her for support, is not entitled to a homestead 
out of the property of her deceased husband, as the 
head of a family, according to the true intent and 
meaning of the Constitution of 1868. Aidd, admin- 
istrator, vs. Lester, adminstrator’.....6 sesso endo ined ° 


3. Where execntion was levied upon land which had 
been set apart as a homestead, the plaintiff having 
made affidavit that the debt upon which the execu- 
tion was founded was for the’ purchase-mouey, and 
the defendant filed a counter-affidavit to the effect 
“that, to the best of his knowledge and belief, he paid 
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the purchase-money for the land levied on,” a demur- 
rer to said counter-affidavit was properly sustained. 


TI Gp TI sacnsctntcinnecess coccosconcoganses evpianeae 


4. Where a homstead in land is set apart, the applicant 
is entitled to the crops growing on the same. Coz, 


Marshall & Co. et al. vs. Cook 


5. C. holds the notes of W., which are not yet due, secured 
by mortgage. Before they fall due, a judgment cred- 
itor of C.’s issues garnishment against W. and obtains 
judgment against the garnishee for the amount of C’s 
debt to him (the creditor), which is less than the 
amount of the notes. After judgment against tlie 
garnishee, but before the notes fall due, they are set 
apart to C. as personalty, under the homestead laws. 
On the maturity of the notes, the judgment creditor 
issues execution against the garnishee (which was 
levied on his property), who voluntarily pays the 
amount to the attorney of the judgment creditor. 
Before the maturity of the notes, the garnishee had 
written notice that they had been set apart to the 
payee as personalty, under the homestead laws: 

Held, That C. was entitled to foreclose the mortgage for 
the full amount of the notes. If the money has not 
passed beyond the control of the Court, it should be 
ordered to be paid in satisfaction of the mortgage 
judgment in preference to the creditor’s judgment 
against the garnishee. If it has, C. is entitled to have 
execution against the mortgaged property, the owner 
of which must look to those to whom he paid the 
money for remuneration. Watkins vs. Cason 


. If land be sold, and the purchaser indorse the note 
of a third person to the vendor in payment, and trans- 
fer a mortgage to him, securing said note, there is no 
such novation of the contract, no change in the rela- 
tions of the parties to each other as to deprive the 
vendor of his right to enforce the payment of the pur- 
chase money by levy on the land, (which has been set 
apart by the purchaser as a homestead) under execu- 
tion against the indorser and maker of the note. The 
land was the consideration given for the indorsement 
of the note and mortgage. Until they are paid the 
vendor’s claim for the purchase money is superior to 
the homestead, and the land may be subjected to its 
payment. Lane vs. Collier, administrator.........+0+ . 580 
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7. When dower had been assigned to a widow in a tract 
of land, and she afterward applied and had the same 
land set apart to her and the minor child of her de- 
ceased husband as a homestead, and an execution 
founded on a debt of the deceased husband and father 
was levied on the reversion, after the termination of 
the dower, and the widow, for herself and minor 
child, filed a claim: 

Held, That under the facts, as stated, the property was 
properly found not subject. Adams vs. Adams et al.. 


8. Where an applicant for homestead seeks to have realty, 
alone, to the value of $2,000 in specie, set apart, it is 
unnecessary to file a schedule of personalty. Harkins 


Ot, FT cas cdecnscnescacnd Be AL IG Le ad, OR 3 eed ten 656 


. Where it appears that a widow, with minor children, 
whose father died in this State, married a second time, 
and slie and her husband, after living in the county 
of her first husband’s residence for some time, left the 
State, taking the minors with them, but frequently 
avowed, and still avow, their intention of returning 
to their former home, which they claim never to have 
abandoned, and application is made, in behalf of the 
minors, for homestead out of their father’s estate, by 
next friend, in the county in which the father died 
resident, and objection is filed by a creditor of the 
father, on the ground that the minors are not citizens 
of Georgia, and, therefore, not entitled to a homestead, 
and the jury, on appeal.from the Ordinary who granted 
the homestead, affirm his judgment: 

Held, That the question of domicil was one of fact under 
the circumstances, and the jury having found in favor of 
the minors’ right: to homestead, this Court will not 
disturb the verdict which is warranted by the evi- 
dence. Ibid. 


10. An infant who has no guardian, may apply, by next 
friend, for a homestead. Ibid. 


HUSBAND AND WIFE. 


1. Where property which came by the wife, and to which 
the marital rights of the husband have attached, is 
conveyed away by the wife, with the full knowledge 
and consent of the husband, he is estopped from claim- 
ing title to the land. Anthony et al. vs. Stephens et al. 241 
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2. In divorce cases, the husband is an incompetent wit- 
ness to prove the adultery of his wife. Cook vs. Cook. 


3. Where a wife, with consent of her husband, rents land 
on her own account, hires a man to cultivate it, and 
furnishes and feeds a horse, out of her separate estate, 
to be used in making the crop, the crop, when made, 
is not subject to a factor’s lien given by her husband 
on Ais crop, made the same year, for provisions fur- 
nished, especially when the evidence shows that none 
of the provisions furnished were used by the wife in 
making her crop. Dubose vs. MeDonald..........++++ 


4, Where, in a marriage settlement, certain property was 
settled upon the wife for life, remainder to the hus- 
band for life, remainder to the heirs general of the 
husband : 

Held, That the husband took a vested remainder in fee. 
VERE 0b, Thelen 08 Gh. 2000s scien cncsascnes vecesescccesese 


5. Where the husband, with the consent of his wife, in- 
vested a portion of the estate so conveyed in real 
estate, taking from the vendor a bond for titles, his 
heirs-at-law have no right to follow the proceeds to 
the injury of the vendor, a portion of whose debt is 


still unpaid. Ibid. 


6. Where the husband has diverted a portion of the in- 
come of the trust estate, and invested the same, with- 
out the consent of the wife, in real estate, and subse- 
quently, with her consent, invested a portion of the 
corpus of the estate, in the same real estate, the heirs- 
at-law of the husband have no right in the remainder 
of the corpus, as against the right of the wife to be 
reimbursed for so much of the increase as was so di- 
verted and invested. bid. 


7. At the time of the commencement of this suit, the 
husband was the only person who could legally com- 
mence suit for land, the title to which was derived 
through the wife, consequently the statute of limita- 
tions ran during the coverture. Shipp et al. vs. Wing- 
feel, emecubOr 2.200. 0cereseceses sovees-secssseccccsce +e. cnveee 


8. Upon the hearing of the motion to make an injunc- 
tion permanent, it is not error in the Chancellor to 
receive the affidavit of the wife of one of the defend- 
ants, in relation to facts not coming to her knowledge 
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from confidential communieations of her husband. 
Davis vs. Weaver et al...cccsccccsccees b ebcabnnctibeits vitae ‘ 


ILLEGALITY. 


1, The mere allegation in an affidavit of illegality that 
the judgment is for an amount considerably greater 
than the verdict, without stating how large is the ex- 
cess, is insufficient. McGhee vs. Way......scsseveessoses 


INDICTMENT. 
See Criminal Law, 13, 14, 16, 18, 24, 25, 26, 28. 


INDORSEMENT. 


1. Under the provisions of the Revised Code, sections 
2738, 2739 and 2123, accommodation indorsers of a 
negotiable security, payable at a chartered bank, are 
considered as securities merely, and if one pays off the 
debt he can compel the others to contribute. Free- 
man vs. Cherry.s...eee cecgcoencccvondgcnesosenéoes 


2. If land be sold, and the purchaser indorse the note of 
a third person to the vendor in paymept, and transfer 
a mortgage to him, securing said note, there is no such 
novation of the contract, no change in the relations of 
the parties to each other, as to, deprive the vendor 
of his right to enforee the payment of the purchase 
money by levy on the Jand, (which has been set apart 
by the purchaser as a homestead,) under execution 
against the indorser and maker of the note. The 
land was the consideration given for the indorsement 
of the note and mortgage. Until they are paid, the 
vendor’s claim for the purchase money is superior to 
the homestead, and the land may be subjected to its 
payment. Lane vs. Collier, administrator .......00+e000 


INFANT. See Homestead, 10. 
INJUNCTION. 


Where it appeared that the debt for which the execu- 
tion was issued was contracted prior to June Ist, 1865, 
that it was for the unpaid purchase money due for the 
land levied on, that the complainant was, at the time 
of the commencement of the action on which the judg- 
ment and execution were founded, in possession of the 


14 
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Jand, and is still in possession, it was proper in the 
Chancellor to refuse an injunction against the sale of 
the property under said execution, applied for on the 
ground that the taxes on the debt had not been paid. 
Hambrick vs. Dickey et al......+.+. setvewwanens pibesondisese 

2. The discretion of the Chancellor in refusing an in- 
junction will not be interfered with, unless abused. 
Anthony et al. vs. Stephens......2.e.eee0ees doncdbnined sovecee B41 

3. This Court will be slow to control the discretion of 
the Judge of the Superior Court in his grant of a tem- 
porary injunction, especially if the bill contain charges 
of fraud. Isam et al. vs. Hooks....... Pa ae basses o 

4. On the abolition of the officers of the Western and 
Atlantic Railroad, the Comptroller General became 
the proper custodian of the books and records of the 
road, and the duty of causing the trueamount due by 
defaulting officers of the road to be ascertained de- 
volved upon him. Scofield et al. vs. Perkerson et al.. 325 
Hinton et al. vs. Same.....+ 20 +000 Paesepessccesscuseceseccs 325 

5. The Legislature has authority to appoint, by resolu- 
tion, a committee of their own body, as ministerial 
agents, to audit and state the accounts of the officers 
and agents of the Western and Atlantic Railroad. 
Where such statement shows an officer or agent in 
default, and is transmitted by the committee to the 
Comptroller General, and he thereupon issues execu- 
tions against the defaulting officer and his sureties, 
this Court will presume that he satisfied himself of the 
correctness of the committee’s report by inspection of 
the books and accounts of the Western and Atlantic 
Railroad, and adopted it as his own. Ibid. 

6. The Courts will not entertain jurisdiction to enjoin 
such execution on the ground that there is a suit 
pending, at the instance of the State, against the de- 
faulting agent and their securities on their bond, or 
on the ground that the amount for which the agent is 
a defaulter, was fraudulently used and embezzled by 
him. Ibid. 

7. An injunction will not be granted to restrain the en- 
forcement of a judgment when it appears by the bill 
that the Court in which the judgment was obtained 
had no jurisdiction. The remedy at law is complete 
either by affidavit of illegality, or by action of tres- 
pass. Hart, Receiver, vs. Lazaron........ cccccecccccccees SOG 
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8. While it is true, as a general rule, that no judicial in- 
terference can be had in any levy or distress for taxes, 
yet where it happens that the tax collector placed a 
tax fi. fa. in the hands of the sheriff, with instructions 
to collect the same out of the first money that should 
come into his hands from the sale of the defendant’s 
property under an execution held by him, and the 
sheriff did sell property of the defendant for more than 
enough to pay off the tax fi. fa., under other execu- 
tions, and application was made to the tax collector 
for his consent to have this money paid over to such 
executions, which he refused, and the sheriff there- 
upon took the responsibility of paying over the money 
to the levying executions and then of his own motion 
levied the tax fi. fa. upon other property of the defen- 
dant without instructions to do so from the tax col- 
lector, the sheriff will be enjoined from proceeding 
under the tax fi. fa. at the instance of a creditor of the 
defendant, who has attached the property last levied 
on, who states in his bill that the defendant is insol- 
vent, and that if complainant is deprived of this means 
of securing this debt by the action of the sheriff, he 
will lose it, it being apparent that the sheriff levied 
the tax fi. fa. for his own protection and not for the 
benefit of the State. Beatie vs. Brown et al 


. Where property is levied on which is claimed by com- 
plainant to have been released from the lien of execution 
by a written contract, and the terms of said agreement 
are ambiguous, and the affidavits as to the intention of 
the parties read on the hearing of the motion for in- 
junction, are conflicting, this Court will not interfere 
with the discretion of the Chancellor granting an in- 
junction. Kendall et al. vs. Dow......+ se pcnseacepnasoscoge 

10. Equity will interfere by injunction where it will 
prevent a multiplicity of suits and quiet the title toa 
number of lots of land by one final decree. Ibid. 


11. Whére a bill was filed setting up that the complainant 
had conveyed by deed to a railroad company for laying 
and using its track, one hundred feet width of the 
land through his plantation, and trusting to the as- 
surances of the president of the road, that proper 
stock-gaps should be erected, as they might be needed, 
had agg to put in the deed any stipulation as to 
the gaps, and the bill prayed that the company might 

Vou. xiv. 46, 
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be enjoined from running the cars and using the land 
until the “ gaps ” were erected : 

Held, That the injunction was properly refused by the 
Judge, even though there might be equity in the bill. 
Cook vs. North & South Railroad Company 


12. The law places the granting or refusal of injunctions 
in the sound discretion of the Judges of the Superior 
Courts; unless that discretion has been manifestly 
abused, this Court will not control its exercise. We 
see no abuse of the discretion in the present case, in 
which the injunction has been partially granted, as 
asked for. Certainly none of which plaintiff can 
complain. Duvis vs. Weaver et al 


13. Upon the hearing of the motion to make an injune- 
tion permanent, it is not errer in the Chancellor to 
receive the affidavit of the wife of one of the defend- 
ants, in relation to facts not coming to her knowledge 
from confidential communications of her husband. 
Ibid. 

INSURANCE. 


. Where an insurance was effected under an open pol- 
icy of insurance, issued to the company’s agent, the 
insured taking a certificate that his insurance was ac- 
cording to the term specified in said open policy, which 
was retained by the agent: 
Held, That in a suit for a loss, it was not sufficient for 
the plaintiff to produce the certificate alone, since on 
its face it appeared that it did not contain the whole 
agreement. Underwriters’ Agency vs. Sutherlin 652 


INTERROGATORIES. 


1. Where interrogatories were returned to a former Clerk 
in vacation and had the following entry on them: 

“ Received of M. W. Stamper the within package, 
who says that he received them from one of the com- 
missioners, and that they have been unopened“ and 
unaltered. 

“Sworn to and subscribed before me this 18th 
March, 1871. W. H. DuBosg, Clerk.” 


Which affidavit was not signed, and it was shown that 
the present and former Clerks, some time after the last 
term of the Court, found the ‘package i in an iron till, 
on the floor, i in the corner of the Clerk’s office, and 
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that it had remained in the possession of the present 
Clerk, unopened and unaltered, ever since, the deposi- 
tions were inadmissible. Christian vs. Ransome 


. Where a set of interrogatories was tendered in evi- 
dence, and it appeared, from inspection, that the com- 
missioners had taken the answers of the witness as 
required, that he had sworn to and subscribed to them, 
that the commissioners had duly attached their names 
to a proper certificate; that, after this, the commis- 
sioners had permitted the witness to add to his an- 
swers, adding a new jurat and a new certificate, but 
it did not affirmatively appear that the addition was 
at the same time and place, and a part of the same 
transaction : 

Held, That the addition was not properly a portion of 
the return. Western and Atlantic Railroad vs. Har- 


INTRUDERS—PROCEEDINGS AGAINST. 


. When in a proceeding against one as an intruder, the 
defendant’s affidavit taken before the sheriff, was that 
she “claims the bona fide legal right to the posses- 
sion ” of the premises : 

Held, That this was a compliance with section 4000 
of the Revised Code. The fact that the word “the” 
is placed before the words “bona fide” being an evi- 
dent clerical mistake, the real meaning being that she 
“claims, bona fide, the legal right to the possession.” 
Paige vs. Dodson.....+.+.++0+ poasihntingdbabellsbncghieieaeine 


2. The counter-affidavit to proceedings to eject an intru- 
der cannot be amended, nor can a second be made. 
Ibid. 


3. An intruder’s warrant does not lie against one who, 
in good faith, claims. the right to the possession of the 
premises he is sought to be ejected from, and if the 
defendant in such a warrant makes the counter-affida- 
vit required by the Code, and it appear on the trial 
that he does, in good faith, claim the right to the pos- 
session, the jury ought to find for the defendant. 
Nichols vs. Chandler et Gl....c.ceecereeesens ote 


JUDGMENT. 
1., A judgment based upon a note for the hire of a ne- 


602 









INDEX. 





708 





gro, being the oldest, is entitled to a fund in Court for 
distribution. Tidwell vs. Hewell et al..........0.ceseeees 


2. Where land is “regularly advertised and sold at ad- 
ministrator’s sale,” (and the record states no more) 
and is afterwards levied on under a judgment obtained 
against the intestate in his life time, and the Court 
decides that the administrator’s sale divests the judg- 
ment lien—to which judgment exception is taken— 
the plaintiff in error must show affirmatively that the 
estate was solvent, and the order of sale was not 
granted for the payment of debts, but for distribution 
only, in order to entitle him to a reversal of the judg- 
ment, even if this would do so. And as to this, we 
reserve our opinion. Carhart et al. vs. Vann.......+0 


3. An injunction will not be granted to restrain the en- 
forcement of a judgment when it appears by the bill 
that the Court in which the judgment was obtained 
had no jurisdiction. ‘The remedy at law is complete 
either by affidavit of illegality, or by action of tres- 
pass. Hart, receiver, v8. Lazaron.....csscecseesevencerses 


4, A judgment rendered by the Judge of the Superior 
Court, without the verdict of a jury, in a civil case 
founded on contract, when an issuable defense is filed 
on oath, should be set aside. Hrambert vs. Scarbor- 
OUGTE ocvvccioncdecqneqvocionecacces roscccces coccsvesbegenconccecs 


5. When there has not been personal service on the de- 
fendant in a suit on an open account, the plaintiff 
must prove his claim to the satisfaction of the Court 
by competent testimony before he is entitled to a judg- 
ment, although no issuable defense has been filed on 
Gnithe. SORES US. AGBMB. ciccvrscconccescccvecoscccccs scopes 


JUDICIAL INTERFERENCE. See Tazes, 6. 
JURISDICTION. 


. An injunction will not be granted to restrain the en- 
forcement of a judgment when it appears by the bill 
that the Court in which the judgment was obtained 
had no jurisdiction. The remedy at law is complete, 
either by affidavit of illegality or by action of tres- 
pass. Hart, receiver, v8. Lazaron ....cerseseeeseceseevees 


2. Where a suit was brought to the City Court of Au- 
gusta for $235 96, the jurisdiction of which does not 

































od 













389 










396 





INDEX. 


extend to amounts under $100, and the matters in dis- 
pute were referred to an arbitrator, and upon the re- 
turn of the award, which was in favor of the plaintiff, 
for $68 14, besides interest, a motion was made to dis- 
miss the case for want of jurisdiction, as the plaintiff, 
by his own admission, only claimed $81 96, it was 
proper in the Court to sustain the motion. Clements 
vs. Painter .......+0+ Rosen 


. The records of the Court of Ordinary are amendable 
so as to make them speak the truth, upon the proper 
steps being taken for that purpose. The fact that the 
Court had no jurisdiction to grant the order, which 
it is proposed to amend, cannot affect the motion to 
amend. Ifthe jurisdiction did not exist, parties whose 
interests may be affected by the judgment can take 
advantage of the want of jurisdiction as well after as 
before the amendment, whenever and whierever it in- 
terferes with their rights. Thompson et al. vs. Kim- 
brel et al... see ecgecoese wane 4 sonpeaboneneestes o sosccesevese 


. Upon a motion to amend the records of the Court of 
Ordinary, the only issue before the Court is whether 
the amendment proposed will make the record speak 
the trath. Whether the original order was legally 
passed or not is irrelevant and impertinent to the 
issue. Nor can such order, if illegal, be set aside in 
this proceeding. The case is not altered where the 
motion is to rescind an order allowing: the amend- 
ment. Ibid. 


. Where an executor is sued as such, in the county of 
his residence, and, pending the suit, dies, and admin- 
istration de bonis non is granted upon the estate of his 
testator, who lived and died in a different county, to 
a citizen of the county of the testator’s residence, the 
suit against the executor does not abate, and a scire 
facias issued to make the administrator de bonis non a 
party to the suit, should not have been dismissed un- 
der the facts stated. Walton vs. Gill, administrator ; 
Leonard et al. vs. Same; Weeks, executor, vs. Same... 600 


JURY. 


. Persons residing within the corporate limits are in- 
competent jurors to try a suit against the city. John- 
son vs. Mayor and City Council of Americus......+.+++- 
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2. It is not error in the Court to refuse to strike from a 
panel of twenty-four jurors a juror somewhat deaf, at 
the instance of defendant, who himself struck the juror 
in selecting a jury, and from which refusal no damage 
is shown to have resulted to the defendant. Anderson 
VS. Gree, EXCOULOP ....060s.cccrssccorerveses Picsocdncanvabapse 361 


3. That there was a substitute for the juror selected by 
the parties, who answered to the name of his princi- 
pal, is no ground for new trial, it not appearing that 
both substitute and principal were unknown to defen- 
dant and his own counsel. bid. 


4, That the name of one of the persons who tried the 
case is not upon the jury list of the county, as made 
up in conformity to the Act of the General Assembly 
of February 15th, 1865, is an objection propter defec- 
tum, and comes too late after verdict, though the party 
objecting did not know the fact until after the trial. 
40 Ga., 253. Ibid. 


5. Jurors cannot be heard to impeach their verdict. Ibid. 



















JUSTICE COURT. 


1. A certiorari does not lie to correct the errors of a Jus- 
tice of the Peace,.in a judgment involving questions 
of fact, when the amount of the judgment is over fifty 
dollars. In such cases the remedy is by appeal, as 
provided by thé Constitution of 1868. Witkowski vs. 
TIRTIINs ig cnnongscv. pence raseveccogsoneenapcepegpdeseqonssiocs 41 











LAND. See Bond for Titles, 1, 2, 3, 4. 










LANDLORD AND TENANT. 


1. The holder of a rent note, who is not the landlord, 
cannot sue out a distress warrant for rent not due. 
But when, in such a case, the affidavit made for the 
distress warrant, describes the sum sued for as the rent 
for a plantation owned by a third person, and the rent 
note is payable to such third person or bearer, it does 
not necessarily follow that the affiant is not the land- 
lord. IZfsuch was the fact, it should be proved upon 
an issue raised by counter-affidavit before the jury, 
and the Court asked to charge the law applicable to 
the case. Scott, trustee, v8. Berry....c.c.csecesseeeesseves 394 
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2. A married woman may sue out a distress warrant for 
rent of her separate estate without joining her hus- 
band or next friend. Urquhart vs. Urquhart 


. If an affidavit is made for a distress warrant, for rent 
due in specifies, which does not aver the value of the 
specifics, but upon the trial of the issue formed by the 
counter-affidavit of defendant before a Justice of the 
Peace, the value is proved and substantial justice has 
been done, a certiorari should not be granted for want 
of averment of the value of the specifics, or for allow- 
ing such value to be proved in the absence of any 
averment of value. Ibid. 


4. Upon an issue formed to try whether any rent is due 
on a distress warrant, questions asked a witness, as ‘to 
whether defendant ever owned the land, and as to how 
he came in possession of it, may have been properly 
ruled out. If the object was to show that the defend- 
ant owned the Jand during the time for which the 
rent is alleged to be due, the record should go further, 
and show affirmatively that evidence tending to prove 
that fact was ruled out. id. 


. Where an execution was levied upon a lot of cotton 
which was sold and the money arising from the sale 
was claimed under a distress warrant for rent of the 
land, en which the cotton was made, and the*Court 
adjudged the warrant irregular but refused to pass any 
order disposing of the money until the landlord could 
procure a new distress warrant, which he did before 
the adjournment of the Court, and ‘the money was 
awarded to him: 

Held, That this was not error. Harrison vs. Guill et al. 


6. One who rents land and sub-lets it to a third person 
stands in the relation of landlord to the sub-tenant 
and may have a distress warrant for his rent. Ibid, 


7. An owner of land, who contracts with a cropper that 
he shall furnish to the cropper certain supplies with 
which to make the crop, and that the share of the 
cropper should not be moved from the place until 
such advances are paid for, has a right to retain the 
crop until said advances are paid, against the cropper 
and all purchasers from him, or mortgagees, subse- 
quent to the date of the coutract. Appling vs. Odom 
B Ghee. vere dcepcacnsogedoqevhesp eens conepoesce osiecdveececsessee OOS 
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LEAVE OF ABSENCE. See Attorney, 4, 6. 
LEGACY. See Will, 4, 5,9. 
LEVY. See Execution, 1. 


LIEN. 


1. The laborer or mechanic who does the work and fur- 
nishes the materials, is the person entitled to a lien 
upon the property of his employer under the provis- 
ions of the Act of 1869. Breed vs. Nagle............+. 


2. The laborer or mechanic is not entitled to a lien on 
any greater interest in the property than his employer 
had at the time the work was done or the materials 
furnished. Jbzd. 


3. Where the affidavit to foreclose a lien on a steam 
saw mill, under the Act of 1868, alleges that depo- 
nent was employed by Wall, the owner or lessee of a 
steam saw mill situated in the county of DeKalb, as 
a laborer in and about said mill, for which services 
there is due deponent $51 50; that he has demanded 
payment of said Wall, and he has failed and refused 
to pay the same; that this prosecution is within one 
year from the time the debt became due, as will more 
fully apfear by reference to the bill of particulars 
hereto annexed ; that deponent claims a lien upon said 
mill for the amount so due him as aforesaid, it is in 
substance a compliance with the provisions of the Act 
under which plaintiff was proceeding. Wright vs. 
FR iii ods sin vosccccs eppesiccccsccontvevecVasdbeishe ites’ ‘ 


. Where the bill of particulars attached to the affidavit 

consisted of a due bil for the amount claimed, made 
by Wall, it wag competent for plaintiff to show that 
it was given for the services specified in the affidavit, 
that Wall was in possession of the mill at the time of 
the foreclosure of the lien, and of the levy of the exe- 
cution thereon. Ibid. 


. When A loaned money to B, to be used by B in re- 
building a certain mill of B’s, which had been de- 
stroyed and was being rebuilt, and it was understood 
that A was to have a lien on the mill to secure him, 
but no writing or other written memorandum was 
made, except the giving of notes for the money, and 








112 


197 
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there was no charge of accident, fraud or mistake by 
which the execution of such a writing was prevented : 
Held, That afier B’s death, on a bill to marshal his as- 
sets, equity will not set up in favor of A a lien on the 
mill, to the prejudice of the other creditors of B. 
Printup vs. Barrett, administrator ......0ccceceee.ceeeeees 


6. Where a wife, with consent of her husband, rents 
land on her own account, hires a man to cultivate it, 
and furnishes and feeds a horse out of her separate 
estate, to be used in making the crop, the crop, when 
made, is not subject to a factor’s lien given by her hus- 
band on his crop, made the same year, for provisions 
furnished, especially when the evidence shows that 
none of the provisions furnished were used by the 
wife in making her crop. Dubose vs. McDonald...... 471 


7. An owner of land, who contracts with a cropper that 
he shall furnish to the cropper certain supplies with 
which to make the crop, and that the share of the 
cropper should not be moved from the place until such 
advances are paid for, has a right to retain the crop 
until said advances are paid, against the cropper and 
all purchasers from him, or mortgagees, subsequent to 
the date of the contract. 


8. An affidavit by an officer or employee on any steam- 
boat, made under section 1969 of the Code, for the 
purpose of foreclosing a lien on such boat for any 
debt that the affiant may have against the owner or 
lessee of the boat, must state the name of the person 
or persons owing the debt, as well as comply with the 
other requirements of the statute. This is necessary 
to give the State authorities, who cannot proceed 
solely in rem in such a case, jurisdiction. And where 
the averment is, that demand was made upon the 
agent, it should state that the demand was made on 
the agent of the owner or lessee, as the case may be, 
and not on the agent of the boat. Cape Fear Steam- 
boat Company vs. Torrent et al cosensngpareoanegnac 


9. The affidavit being the foundation of the proceeding, 
the execution issued thereon must conform to it, and 
cannot supply its defects. Where the affidavit con- 
tains all the requirements of the law, the execution, if 
defective, may be amended so as to make it conform 
to the affidavit. Ibid. 
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10. A bona fide purchaser of the absolute title to per- 
sonal property, without notice of any unforeclosed 
statutory lien upon it, takes the same divested of any 
such lien. Our statutory lien laws secure priority of 
judgment to favored classes of debts out of cerlain 
property of the person who incurred the debts. When 
such property passes into the hands of a bona fide 
purchaser without notice and before foreclosure, it is 
no longer the property of the person incurring the 
debt, and not having gone into the possession of one 
affected with notice, the lien is lost. Frazer vs. Jack- 


LIMITATION OF ACTIONS. 


1. Where a tenant in common conveys the whole lot to 
a third person, and the grantee took possession, claim- 
ing the entire lot as his own, this action constitutes a 
disseizin and ouster of the other tenants in common, 
and they are barred from asserting their right to such 
property after the expiration of seven years. Horne 
et al. vs. Howell 


2. The statute of limitations was suspended from De- 
cember, 1860, to the first of December, 1861, and 
again from November 8th, 1865, to July, 1868, and 
an account which became due in August, 1861, and 
was sued on July 13th, 1869, was not barred. Satter- 
field vs. Shwab & Company 


3. Where, in a declaration in ejectment, the ouster is al- 
leged as occurring since the. Ist of June, 1865, but 
the proof shows the defendant to have been in pos- 
session before the Ist of June, 1865, the action is not 
barred by the Act of March 16th, 1869, because not 
brought within three months after the 16th March, 
1869. Lopez vs. Downing, administrator, et al 


4. No damages or mesne profits can be recovered behind 
the Ist of June, 1865, but the defendant, if he defends 
by his possession under color alone, must show that 
possession to have been continued seven years before 
bringing the suit. Ibid. 


5. Where suits were commenced on promissory notes and 
judgments rendered in favor of the plaintiff, which 
were set aside by the Supreme Court, upon the ground 
that said suits were void, and within six months from 
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this judgment said notes were again sued, these facts 
will not prevent the statutory bar from attaching. 
Williamson vs. Wardlaw .....+.+-s00ceceeessees Setsdd cdedes 


. A legatee is not barred from asserting his claim to a 
legacy against the executor where suit is brought 
within ten years after the legatee arrives of age. An- 
derson vs. Green, executor 

. Where a bill is filed by the heirs of a deceased per- 
son for an account, and to recover possession of land 
from which their ancestor was ousted by fraud on the 

- part of some of the defendants, and notice of the fraud 
by the others, before they acquired possession, and 
alleges facts which, if true, sustain the charge of fraud, 
and further alleges that, although the defendants have 
been in possession, under color of title, for more than 
seven years, yet that such possession originated in the 
fraud charged, and that such fraud deterred their an- 
cestor, who was an illiterate man, from his action 
during his life, and that he died in 1868 in ignorance 
of the fraud, it is not demurrable for want of equity, 
nor on the ground that it shows on its face that the 
defendants have a complete prescriptive title to the 
land. West et al. vs. Rodahan et al 


. At the time of the commencement of this suit, the 
husband was the only person who could legally com- 
mence suit for land, the title to which was derived 
through the wife, consequently the statute of limita- 
tions ran during the coverture. Shipp etal. vs. Wing- 
field, executor 


LOAN AND BUILDING ASSOCIATION. 


. Where a suit to recover usury paid was brought 
against a Loan and Building Association, chartered 
by the Superior Court in favor of one who had been a 
member and borrower, and who, failing to comply 
with the rules, as to the payment of his monthly dues, 
had, by way of settlement, conveyed to the company 
certain real estate at an agreed price in full discharge 
of his obligations, and it appeared in ‘proof that the 
company consisted of two thousaed shares; that $1 00 
per month was to be paid upon each share until the 
accumulations should make each share worth $200 00; 
that the monthly receipts were to be used in advanc- 
ing to the shareholders on their ultimate interest at 
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such rates of premium as the money might bring at 
auction, and that each shareholder, taking an advance, 
was to pay $J 00 extra upon each share advanced 
upon, giving a real estate mortgage to secure the per- 
formance by him of his agreement to pay his dues as 
the constitution of the company required : 

Held, That the contract of a member taking an advance 
according to the rules, was not usurious upon tts face, 
whatever might be the premium at which he agreed 
to take the advance. Parker vs. Fulton Loan and 
DD, FTI once nine sks se scccacaseccics od péees 


2. Whether such a contract, though legal upon its face, 
was, in fact, illegal, would depend upon the object of 
the association. If it were, in truth, a mere devise to 
evade the usury laws, then it would be illegal, if in 
fact more was taken for the use of money than seven 
per cent. per annum. But if the organization were 
in fact and bona fide a plan with the real intent and 
object of “accumulating a fund by monthly sub- 
scriptions or savings of the members thereof, to assist 
them in procuring for themselves such real estate as 
they may deem proper,” then it would not be ille- 
gal; and this being a question of fact, depending 
upon evidence, it was proper for the Judge to leave 
it to the finding of the jury. Ibid. 


3. When no other facts appear to the jury, by the proof, 
going to show the object of such an association than 
the constitution, and the contract made in accordance 
therewith, a verdict of the jury that the contract is 
not illegal, is not only supported by, but is required 
by the evidence. Ibid 


LOST PAPERS. 


1, Where proceedings are instituted to establish a lost 
note, and suit is commenced after the rule nisi has 
issued, as allowed by section 3910 of the Code, and, 
pending the cause, the original note is found, it is not 
error to allow plaintiff to amend his declaration, so as 
to sue upon the original note thus found, even though 
there may be some immaterial discrepancies between 
the original note and the copy which it was sought to 
establish. Cheney e al. vs. Dallon, adminstratriz, 

JOP U06; Ao.vrcccorsrececcseses ddecdictsoesadersrreccose 401 
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MANUMISSION. 


1. An executor who, by the will of his testator (pro- 
bated in 1853, and by which a solvent estate of more 
than $200,000 is committed to his hands), is directed 
to move aslave to a free State, to be there manumitted, 
and to invest for such manumitted slave, on his arri- 
val at age, which occurs in 1862; $3,000, cannot, after 
refusing to execute the bequest of his testator until 
the close of the war, free himself from liability by 
showing that the estate has perished on his hands 
from the results of war and other causes. Anderson 
vs. Green, executor 


. A provision in a will probated in 1853, directing a 
slave to be sent to a free State and there manumitted 
and provided for, was not in violation of the law of 
Georgia at that time. bid. 


. Where a will, executed in July, 1850, the testator 
dying in 1859, conveys property in trust, the pro- 
ceeds to be applied to the benefit of certain slaves, and 
provides that the survivor shall receive the whole 
benefit, the clause is inconsistent with the provisions 
of the fourth section of the Act of 1818, against man- 
umission, and therefore void. Bennett et al. vs. Wil- 
liams, administrator 


MALPRACTICE. See Criminal Law, 12. 
’ 


MASTER AND SERVANT. 


. Where the plaintiff employed a servant who was in- 
debted to one of the defendants in the sum of $24, in 
satisfaction of which he had previously contracted to 
split rails, and defendants removed said laborer and 
his wife from the control of plaintiff, defendants were 
not liable for damages to plaintiff until the expiration 
of a reasonable time for the performance of the con- 
tract as to the rails. Wharton et al. vs. Jossey 


See Railroads, 2, 3. 
MECHANIC’S LIEN. See Lien, 1, 2. 
MESNE PROFITS. See Ejectment, 4. 
MISNOMER. See Criminal Law, 18, 19. 
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MISTAKE. See Estoppel, 9. 


MORTGAGE. 


1. A mortgage upon real estate given to secure “ad- 
vances” to be made by the mortgagee to the mort- 
gagor, for.the purpose of carrying on the farm of the 
mortgagor for 1870, is‘not invalid for want of a suffi- 
cient description of the debt intended to be secured. 


Allen et al. vs. Lathrop & Company 


. A mortgagor is estopped from denying his own title 
to the property mortgaged, and third parties claiming 
title to the Jand cannot at law make themselves par- 
ties to the proceedings to foreclose for the purpose of 
asserting their rights. The judgment is between the 
parties to the mortgage, and binds them, and them 
only, Ibid. 


. Where a deed is executed, and a bond taken by the 
grantor from the grantee, conditioned to reconvey on 
the repayment of money borrowed, with the interest 
due thereon at the time stipulated, the two instru- 
ments constitute a mortgage, and according to the 
well established principles of equity, the grantor is 
entitled to redeem the land on the payment of what 
may be due. 


. A paper containing all the requisites of a mortgage 
of personal property, is a mortgage from the date of 
its execution, even though it be not attested by an 
officer. Nichols vs. Hampton.......10..csceeeereeeees bony 


. It is sufficient if it be proven by the subscribing wit- 
ness and recorded within three months from its exe- 
eution. Ibid. 

. A paper, providing for a lien on a “bay mare,” and 
showing that the mare was purchased by the mort- 
gagor from the mortgagee, is a sufficient description 
of the property mortgaged. Ibid. 


. A mortgage recorded within three months from the 
date of its execution is a lien from its date, even 
against bona fide purchasers without notice. Ibid. 


. An affidavit, probating a mortgage, taken before the 
attorney of the mortgagee, who is a Notary Public, is 
not a legal affidavit, and a mortgage recorded on such 
probate is not legally recorded. Ibid. 
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9. C. holds the notes of W., which are not yet due, se- 
cured by mortgage. Before they fall due, a judg- 
ment creditor of C.’s issues garnishment against W. 
and obtains judgment against the garnishee for the 
amount of C,’s debt to him (the creditor), which is 
less than the amount of the notes. After judgment 
against the garnishee, but before the notes fall due, 
they are set apart to C. as personalty, under the home- 
stead laws. On the maturity of the notes, the judg- 
ment creditor issues execution against the garnishee 
(which was levied on his property), who voluntarily 
pays the amount to the attorney of the judgment 
creditor. Before the maturity of the notes, the gar- 
nishee had written notice that they had been set apart 
to the payee as personalty, under the homestead laws: 

Held, That C. was entitled to foreclose the mortgage for 
the full amount of the notes. If the money has not 
passed beyond the control of the Court, it should be 
ordered to be paid in satisfaction of the mortgage 
judgment in preference to the creditor’s judgment 
against the garnishee. If it has, C. is entitled to have 
execution against the mortgaged property, the owner 
of which must look to those to whom he paid the 
money for remuneration. Watkins vs. Cason 444 


10. When a mortgage of realty in Georgia, is executed 
in New York before a Commissioner of Deeds only, 
without any other witness, a Court of Chancery has 
jurisdiction to reform and foreclose the mortgage. 


McCrary & Co. vs. Austell, Inman & Co 450 


11. Where a rule nisi to foreclose a mortgage, alleged 
that the mortgage was executed by a partnership to a 
parcel of land, and that the proceedings were against 
one as surviving partner, the other being dead, and 
the surviving partner filed a plea, setting forth that : 
the land included in the mortgage was not partner- 
ship property, though owned by the partners as ten- 
ants in common, and the plea was demurred to and 
the demurrer sustained : 

Held, That as there was no denial that the mortgage to 
the property was made by the partners, as such, and 
as, if this were so, it would estop the parties from 
denying title in the partnership, the plea was prop- 
erly overruled. Roberts vs. Administrators of Oliver. 547 


MULTIPLICITY OF SUITS. See Equity, 19. 
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MUNICIPAL CORPORATIONS. 


1. The Act of incorporation of the city of Americus, 
and the ordinance passed in pursuance thereof, author- 
izing the arrest and detention of violators of the ordi- 
nances of said city, without warrant, are not uncon- 
stitutional. Johnson vs. The Mayor and City Cowneil 
Of Attteritlta OM. .tisiesicee el ei ce dies dedbec cece sSecdé 80 


\ 2. In case of an arrest without warrant, the prisoner 
should, without unreasonable delay, be conveyed be- 
fore the most convenient officer authorized to receive 
an affidavit and to issue a warrant, and the imprison- 
ment of the offender beyond a reasonable time for that 
purpose would be illegal. Ibid. 


3. Persons residing within the corporate limits are in- 
competent jurors to try a suit against the city. Ibid. 


NEGRO HIRE. See Judgment, 1. 


NEW TRIAL. 


. In this case we think the verdict of the jury is fully 
~ supported by the evidence, and there being no mate- 
rial error in the charge of the Court, there was no 
error in refusing a new trial. Greene et al. vs. Lowry. 55 


2. Where a different verdict could not have been ren- 
dered, a new trial will not be ordered though an im- 
material error may have been committed. Johnson 
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vs. Mayor and City Council of Americus........ ..+.000 80 
3. An immaterial error is no ground of new trial. Breed 

vs. Nagle....... ona pharengsunene seanntonheneven hesnepagonchoons 112 

Cook vs. Cook.....++ ieaarondeied disviapbiprihngns cnaynas sues gusee 308 





4, On a motion for a new trial, on the ground of newly 
discovered evidence, the evidence is not cumulative if 
it refers to a material issue not made at the trial, either 
by the pleadings or the evidence. Hughes vs. Coursey. 115 


5. When a case was dismissed in this Court for want of 
prosecution, and it appeared in a Dill, filed in the 
Court below for a new trial, that the plaintiff’s coun- 
sel had been misled by a statement of the defendant’s 
counsel, to the effect that, under the rules of this Court, 
the case would be put at the heel of the whole docket, 
on agreement of counsel, and at the request of said 

defendant’s counsel, and solely for his convenience he 
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had so agreed, and had, in consequence, not appeared 
at the ealling of the case, all of which was admitted 
by said defendant’s counsel, who assumed the whole 
blame of the non-appearance, and admitted that the 
plaintiff was in no laches: 

Held, That, as the motion for a new trial was merito- 
rious, and the fault of its miscarriage was with the 


defendant in error, by his own admission, the Court 


should have sanctioned the bill. bid. 


. On the trial of an indictment for murder, where there 
is a general plea of not guilty, it is not error as against 
the prisoner for the Judge to charge the jury as to the 
law of justifiable homicide, even though, from the evi- 
dence, it is plain that the prisoner is, in any event, 
guilty of manslaughter. An error of the Court in 
his charge to the jury, which could not, in any view 
of it, have injured the prisoner, under the evidence, is 
no ground for a new trial. Tate vs. The State ; 


. Newly discovered evidence of a custom, in violation 
of the public laws of the State, is no ground of new 
trial. Lynes vs. The State .....ssesseeeeee eaccceasuonaene ° 


. Where the evidence which was objected to, if exclu- 
ded could not have altered the result, it was error in 
the Superior Court to set aside the judgment of the 
magistrates. Wilcox, Gibbs & Company vs. Turner... 


. When there is considerable conflict in the testimony, 
and the Judge below refuses a new trial, this Court 
will not disturb the judgment. Minor vs. Glenn, 
Wright & Carr 


10. This Court will only interfere with the verdict of a 
jury when there is not sufficient evidence under the 
law to authorize the verdict, assuming everything to 
be true as proved. Porter et al., executors, vs. Kolb, 
GUArdian....00: seve s Leacccceesoones spesepensvecesoons senses coe 


11. In this case, the verdict is sustained by the evidence, 
and, under the rule so often announced, the judgment 
of the Court below ought to be affirmed. Wardlaw 
vs. McConnell, executrix 


12. The verdict in this case is not supported by any 
legal evidence. Smith vs. The State 


13. When a motion is made for a new trial, on several 
grounds, and the Court grants the new trial on one of 
Vou xiv. 47, 


218 


221 
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the grounds overruling the other grounds, and a bill 
of exceptions is filed to the judgment, this Court will 
inquire if the judgment be right in granting the new 
trial, and if that be right on any of the grounds taken 
in the motion, this Court will affirm the judgment, 
notwithstanding the Court below may have erred in 
the ground on which it placed the judgment. Ever- 


ett va. Southern Express Compuny......+.+-cseceessesevees 303 
14. Tt is error in the Court to charge upon a point not 
in evidence. Cook vs. Cook......ceccccseceecseeereceeveves 308 


15. The jury having returned a verdict in favor of the 
defendant on his plea of set-off, and there not being 
sufficient evidence to create a prima facie liability of 
the plaintiffs on the same, a new trial will be granted. 


Wilson & Company vs. Walker........00csseeesseeeeceeees 319 


16. A motion for a new trial, on the ground that the 
indictment is fatally defective, though not strictly 
proper, will be sustained under the practice in this 
State. Wood vs. The State.......cecccecececseesececeverece 322 

17. Where the verdict is in no view for more than the 
complainant is entitled to recover, an immaterial 
charge as to one item claimed in the bill is no ground 
for a new trial, even conceding such charge to be erro- 
neous. Anderson vs. Green, executor .......c.s00sereseeee 361 

18. The evidence offered by plaintiff sustains the judg- 
ment, and the mere inversion of the order of admit- 
ting the proof will not warrant the issuing of the 
writ of certiorari. Urquhart vs. Urquhart..........++ 415 


19. Where a defendant seeks a new trial, on account of 
his having been providentially prevented from being 
present in Court when the judgment was rendered, 
and thus deprived of the benefit of his testimony, it 
is necessary that he should show affirmatively, the 
facts he could have proven, so that the Court can 
judge of the materiality of the same. Cheney et al. 
C0, nich invakiutibchiebabss <nniibrvortanseoenisesopncesss 432 
20. The motion for a new trial in this case was properly 
overruled, the verdict not being decidedly and strongly 
against the weight of evidence, and the discretion of 
the Court as to the continuance, not having been, in 
our opinion, abused. Cohen vs. Weigle........0..1.s0000 438 


21. Newly discovered evidence which, with ordinary 
diligence, might have been produced on the trial, of 
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merely a negative character, and which would not 
even probably have changed the result, is not.a good 
ground of new trial. Arnold vs. The State! 


22. The verdict of the jury was not contrary to the law 
and the evidence, but strictly in accordance therewith. 
Ibid. 


23. Where a plea has been filed to the plaintiffs’ action 
setting up a legal defense thereto, and a trial was had 
in the absence of one of defendants’ counsel, who was 
alone acquainted with all the facts of the defense, 
which resulted in a verdiet for the plaintiffs; on its 
being made to appear that said counsel had leave of 
absence, a new trial should have been granted. Rust, 
Johnston & Co. vs. Ketchum & Hartridge....... heptane ° 


24. A judgment will not be set aside for absence of de- 
fendant’s counsel by leave of Court, and an announce- 
ment by the Court that none of the counsel’s cases 
will be tried, except by consent, where it does not dis- 
tinctly appear that such counsel was regularly re- 
tained in the case, he himself not being able to swear 
to it, and it does appear that the partner of the coun- 
sel, who was such at the time of the alleged retainer, 
is in Court and states that he knows of no defense, 
and it further appears that there is no counsel of 
record, that no plea is filed, and that there is a judg- 
ment by default which has not been opened. Farmer 
vs. Perry... iedenne <b osgqpemad spselenssoabantes pubenesubtienatgs 


25. Newly discovered evidence tending to prove a fact 
material to the issue, and about which the defendant 
had offered no testimony on the trial, and he is charge- 
able with no want of diligence, entitles him to a new 
trial. Carter vs. The State 


26. The verdict in this case is fully sustained by the 
evidence, and this Court will, in its judgment, award 
damages against the plaintiff in error, on the ground 
that the case was brought up for delay only. Mercier 
vs. Mercier 


27. There being evidence in this case of the existence of 
the mistake, and the jury having so found, we will 
not disturb the verdict. Herty vs. Clark 


NOTARY PUBLIC. See Criminal Law, 12. 


534 
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NOTICE. 


1, The recital in an administrator’s deed, executed on 
the 3d day of December, 1861, that leave to sell the 
land was granted in November last past, is notice to 
the purchaser that the requirement of the law, as to 
forty days’ public notice of the sale, had not been 
complied with. Groover et al. v8. King......sececeeees 101 


2. No notice to the consignee, where the goods arrive 
on time, is necessary to reduce the liability of the 
company from that of common carriers to that of 
warehousemen. Southwestern Railroad Company vs. 


POOH EH THESES HHH TEH HEH ET SHHHHEES HEHEHE eee 















. If the goods arrive out of time, and after they have 
been demanded by the consignee, it might require no- 
tice of their arrival to the consignee, and a reasonable 
time after, to relieve the company from the extraor- 
dinary liability imposed by law upon a common car- 


rier. Ibid. 


4, Notice given to one deputy sheriff by the tax collec- 
tor, under the circumstances set forth, to satisfy the 
tax fi. fa. with the money first made, is notice to all. 
TRAIN OO, FN FF Dire tin csrcged poses cncssencgveesas ce cnaces 459 


5. The written notice required by section 3987 of the 
Code, to be given by the plaintiff in certiorari to the 
opposite party in interest, need not appear of record, 

if there is a waiver in writing of the notice. New vs. 
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NOVATION. 





See Indorsement, 2. 
“ Principal and Security, 6. 






OFFICER. See She iff, 2, 4. 









OPINION ON EVIDENCE. 


1. It is not an expression of opinion by the Judge, as to 
what has been proven on the trial of an indictment for 
keeping a lewd house, to say to the defendant’s attor- 
ney, (who is addressing the Court upon the law of the 
case,) in reply to the claim of the attorney, that there 

must be proof that the defendant kept the house for 

profit: “It makes no difference whether he keeps it 
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for profit or pleasure, he is guilty.” Scarborough vs. 
The State 


ORDINANCE OF 1865. 
See Scaling Ordinance. 


ORDINARY. 


1. When the vacancy occurred in the office of the Ordi- 
nary, by his resignation, the Clerk of the Superior 
Court was authorized to perform all the duties which 
the Ordinary could have performed as Clerk. Bos- 
worth vs. Walters et al 


ORDINARY—COURT OF. 
See Amendment, 4, 5, 6. 


PARTIES. 


. The Western Union Telegraph Company was a proper 
party complainant to the bill, it being interested in the 
result of the litigation under its contract with the 
Southwestern Railroad Company for the exclusive use 
of the right of way of said railroad to operate and 
maintain its own line of telegraph. Southwestern Rail- 
road Company vs. Southern and Atlantic Telegraph 
Company 


. Where F. and N. purchased land jointly from M., 
giving their notes for the purchase money and taking 
his bond for titles, and F. paid the whole of the pur- 
chase money, and N. having died, F. demanded the 
titles to be made to himself, and brought suit on the 
bond in the names of F. and N. for F.’s use: 

Held, That as the purchase was joint and the bond joint, 
it was no breach of the bond to refuse to make titles 
to F. alone. Field et al. vs. Martin, administratriz... 


3. The suit could not be maintained in the name of F. 
and N. for the use of F., N. being dead. Ibid. 


PARTNERSHIP. See Estoppel, 9. See Set-off, 4. 


PARTY-WALL. 
1. The building of a party-wall by the plaintiff, under a 
parol agreement with the defendant that he would pay 
for one-half of as much of the wall as he used, when 
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he built, is such a part performance of the contract as 
takes it out of the statute of frauds. Rawson vs. Bell... 


2. Ifa parol agreement, in relation to the building of a 
party-wall, has been fully executed by both parties, it 
creates an easement which attaches to and runs with 
the land. Ibid. 


. Where the defendant, having contracted with the 
plaintiff to pay for so much of a party-wall as he used 
when he built, conveys his lot to a third person, 
having thus put it out of his power to build, he be- 
comes liable to the plaintiff. Ibid. 


. As no time was specified within which the defendant 
was to build and pay the plaintiff for one-half of the 
wall to be used by him, the law will imply that it was 
to be done within a reasonable time. Ibid. 


PERSONALTY. See Sale, 1, 2, 3. 
PLEADING. 


. Where a suit is brought by administrators against an 


attorney for money collected by him as their attorney, 
and not as an attorney for their intestate, the allega- 
tion in the pleadings of their representative character 
is mere surplusage, as they were entitled to maintain 
the action in their own names. Kenan, executor, vs. 
. ae et al., administrators 

. Suit being heouglit by administrators, proof of their 
aaa character is unnecessary, unless denied 
by plea. Ibid. 

3. In a suit against the Ordinary of a county for taxes 
alleged to have been illegally collected from the plain- 
tiff, the declaration must set forth the facts showing 
such illegality. Montgomery & West Point Railroad 
Company vs. Duer, Ordinary....... feicdnrwicc cera vvsines . 272 


4, Where the note sued on is alleged to have been paid 
by the transfer of notes and accounts, it is unnecessary 


to set them out in the plea of meee: Wardlaw vs. 
273 

5. When the defendant, in a suit at law, sets up a legal 

defense, and the plaintiff desires to reply some equitable 

matter, he may do so, but he mast amend his declara- 


tion so as to plainly and distinctly set forth such equi- 
table reply. Smith vs. Eason 316 
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6. The declaration of a plaintiff who sues on a written 
contract must set forth a complete and valid contract, 
even when suit is brought under Jones’ form of plead- 
ing. Therefore, in a suit against a county on a bond 
given, after the adoption of the Code, by the Justices 
of the Inferior Court, the pleadings must show, affirm- 
atively, that the contract was entered upon the min- 
utes of the Inferior Court. Without such entry, the 
contract would not be valid, under section 527 of the 
Code, if good in other respects. Pritchett, administra- 
tor, vs. Inferior Court of Bartow county.....s.+s++000 oie 


7. A defendant in a suit at common law cannot, by plea, 
set up an equitable defense and obtain a decree in his 
favor, where a Court of chancery would refuse it, on 
a bill filed by him for the purpose, for want of proper 
parties. Hence, if a guardian sue a corporation for 
dividends belonging to his ward, the company cannot, 
by an equitable plea, avail themselves, as a defense, of 
the fact that they paid the dividends to one not auth- 
orized to receive them, and that the money was ap- 
plied to the support of the ward by the person re- 
ceiving it, that person not being a party to the suit. 
Southwestern Railroad Company vs. Chapman, guar- 


. The judgment of the Court below dismissing a suit 
upon an erroneous ground will not be sustained, be- 
cause there is a defect in the declaration upon which 
the suit might have been dismissed, but which could 
be cured by amendment. Jackson vs. Gayden......... 


POSSESSORY WARRANT. 


. Where notes and liens, payable to the order of plain- 
tiffs, for goods sold, belonging to them, were in the 
possession of their agent, with no authority to trans- 
fer, and were represented by said agent to have been 
lost, and were found in the possession of the defendant, 
who denied knowing anything about them, on inquiry 
made, the magistrates, on the trial of a possessory 
warrant for the same, properly awarded the possession 
to the plaintiffs, Wileox, Gibbs & Company vs. Tur- 

iadvddajapes 218 
2. The fact that the plaintiffs took the note of their 
agent for the amount of the liens and notes alleged to 
have been lost, with the stipulation that when found, 
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the same should be credited thereon, does not defeat 
the right of the plaintiffs to the possession of their 
property. Ibid. 

3. The written notice required by section 3987 of the 
Code, to be given by the plaintiff in certiorari to the 
opposite party in interest, need not appear of record, 
if there is a waiver in writing of the notice. New vs. 


4. Under section 3956 of the Code, a possessory war- 
rant lies at the instance of the party injured, in two 
classes of cases: First, where any personal chattel has 
been taken, enticed or carried away, either by fraud, 
violence, seduction or other means from the posses- 
sion of the party complaining. Secondly, where such 
personal chattel, having recently been in the quiet, 
peaceable and legally acquired possession of the com- 
plaining party, has disappeared without his consent. 
In the first class of cases no lapse of time will bar the 
plaintiff’s right to recover, if he makes out his case in 
other respects, where the defendant fails to show that 
such property has been in his quiet and peaceable pos- 
session for four years next immediately preceding the 
issuing of the warrant, or, perhaps, in the quiet and 
peaceable possession for that length of time, of those 
under whom he claims. bid. 


PRACTICE IN THE SUPERIOR COURT. 


. It is not an expression of opinion by the Judge, as to 
what has been proven on the trial of an indictment 
for keeping a lewd house, to say to the defendant’s 
attorney, (who is addressing the Court upon the law 
of the case,) in reply to the claim of the attorney, that 
there must be proof that the defendant kept the house 
for profit: “It makes no difference whether he keeps 
it for profit or pleasure, he is guilty.” Scarborough 
vs. The State 

2. When the State’s counsel in a criminal case, in ad- 
dressing a jury, is making statements not in proof, 
and one of the defendant’s counsel objects, but another 
says let him go on, it is not a ground for new trial, 
if the Judge fail to interfere until the matter is again 
insisted upon by the defendant’s counsel ; nor will the 
verdiet be set aside because the Judge, in his charge, 
fails to say to the jury that they are not to notice such 
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statements, there being no request for such a charge. 


Ibid. 


3. This Court will reluctantly interfere with the discre- 
tion of the Judge below in his direction of the busi- 
ness of the Court, and never unless manifest injustice 
have come to the party complaining. Parker vs. Ful- 
ton Building and Loan Association 166 


4, The defendant having been furnished with a copy of 
the indictment before it was sent before the grand 
jury, it was not error in the Court to refuse to direct 
him to be furnished with a second copy. Lynes vs. 
The State 

5. When, on the trial of an indictment for “ burglary 
in the night time,” the jury, after retiring, returned 
into Court and asked if they could find the defendant 
guilty of any other offense than that charged in the 
bill of indictment, and the Court informed them “that 
they could not; that they must find him guilty or not 
guilty of burglary in the night time,” and the jury 
found the defendant “ guilty :” 

Held, That this instruction of the Court to the jury was 
not such as the prisoner could complain of, and the 
evidence being such as to justify the verdict, a new 
trial ought not to be granted. Williams vs. The State. 


. An accessory before the fact to the crime of arson 
cannot be put upon his trial until after the conviction 
of the principal felon, at least not without some special 
reason recognized by law, showing why the principal 
has not been tried. Smith vs. The State 

. Where a verdict is plain and unmistakable in its 
terms and legal effect, it is error in the Court to per- 
mit counsel for the party against whom the verdict is 
rendered to interrogate the jury, on the reading of the 
verdict by the Clerk, as to what they intended by their 
verdict. The verdict in such a case not being ambigu- 


ous must speak for itself. Anderson vs, Green, execu- 
GOP saunceysnoesncsone eases enenee. onepeen 04990009 $00 c0pnge eae venging 361 


. A judgment rendered by the Judge of the Superior 
Court, without the verdict of a jury, in a civil case 
founded on contract, when an issuable defense is filed 
on oath, should be set aside. EHrambert vs, Scarborough. 398 


. Where an execution was levied upon a lot of cotton 
which was sold and the money arising from the sale 
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was claimed under a distress warrant for rent of the 
land on which the cotton was made, and the Court 
adjudged the warrant irregular but refused to pass any 
order disposing of the money until the landlord could 
procure a new distress warrant, which he did before the 
adjournment of the Court, and the money was awarded 
to him: 
Held, That this was not error. Harrison vs. Guill et al. 427 


10. Where a bill was filed by the legatees of an estate 
against the executors, praying an account and settle- 
ment, and the jury find in favor of two of the com- 
plainants only, directing certain specific assets on hand 
to be turned over to them, saying nothing about the 
other complainants: 

Held, That, as in equity, the jury may find a special 
verdict, this verdict is not void, as not disposing of 
the issues. Shell et al., executors, vs. Sanders et al..... 469 

11. Thé Chancellor may, in the final decree, dispose of 
the whole case in accord with the verdict, and it is, 
therefore, sufficient. Ibid. 

12. Where, on the trial of a bill for account and settle- 
ment ia favor of the legatees of an estate ayainst the 
executors, the jury found that one of the executors 
was not liable to the legatees at all, and the verdict 
directed certain notes and assets to be turned over by 
the other executor to the legatees, and two of these 
notes were the notes of the executors, made by them 
as memoranda of moneys belonging to the estate, used 
by them: 

Held, That the verdict was illegal. The jury should 
have found against the executors a money verdict for 
the amount of the notes, and it was right in the Court 
to grant a new trial. Ibid. 

13. Evidence which ought properly to have been offered 
in chief, but which was then omitted through inad- 
vertence, if offered with the rebutting evidence, should 
be admitted if otherwise unobjectionable. Dennis et 
al vs. Weekes... ..... serves f sscadudbdadd eubaadastceocaeesedge 514 

14. When there has not been personal service on the 
defendant in a suit on an open account, the plaintiff 
must prove his claim to the satisfaction of the Court 
by competent testimony before he is entitled to a judg- 
ment, although no issuable defense has been filed on 
oath. Jones vs. Adams.......+..+. ee eer oo veieees 605 
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15. The judgment of the Court below dismissing a suit 
upon an erroneous ground will not be sustained, be- 
cause there is a defect in the declaration upon which 
the suit might have been dismissed, but which could 
be cured by amendment. Jackson vs. Gayden 


16. Where, upon the trial of the defendant for the 
offense of an assault with intent to murder, the jury 
returned a verdict finding “the defendant guilty of an 
assault with intent to kill,” and upon being remanded 
to the jury-room, with instructions from the Court, 
returned a general verdict of “guilty,” a motion in 
arrest of judgment, based upon the facts aforesaid, 
was properly overruled. Williams vs. The State 


PRACTICE IN THE SUPREME COURT. 


. The bill of exceptions should specify the portion of 
the charge to which exception is taken. Rawson vs. 


. The grounds of alleged error, set forth in the motion 
for a new trial, must be identified by the Judge as 
true, or they will not be considered on a writ of error 
based thereon to this Court. The usual certificate to 
the bill of ere is not sufficient. Elliott vs. The 


. At the July Term, 1871, the death of Greer was sug- 
gested, and an order was ‘passed allowing the plaintiff 
in error to open the record at the next term of the 
Court, and providing for its publication. At the Jan- 
uary Term, 1872, the case was continued for want of 
parties. At the July Term, 1872, the writ of error 
was dismissed, on motion of defendants in error, upon 
the ground that said order had never been served, 
either personally or by publication. Henderson vs. 
Greer et al 


. When the bill of exceptions fails to show, affirma- 
tively, that the certificate of the Judge was given 
within thirty days from the adjournment of the Court 
at which the rulings complained of were made, the 
writ of error will be dismissed. Walton vs. Morgan.. 


. The verdict in this case is fully sustained by the evi- 
dence, and this Court will, in its judgment, award 
damages against the plaintiff in error, on the ground 
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that the case was brought up for delay only. Mercier 
vs. Mercier 643 


PRESCRIPTION. 


1. Where a tenant in common conveys the whole lot to 
a third person, and the grantee took possession, claim- 
ing the entire lot as his own, this action constitutes a 
disseizin and ouster of the other tenants in common, 
and they are barred from asserting their right to such 
property after the expiration of seven years. Horne 
et al. vs. Howell 


. Where a prescriptive title is set up in defense to an 
action of ejectment, it is competent for the defendant 
to show the good faith with which he purchased, 


Ibid. 
PRESUMPTION. 


See Promissory Notes, 6. 
“« Will, 6. 


PRINCIPAL AND AGENT. 


1. Where notes and liens, payable to the order of plain- 
tiffs, for goods sold belonging to them, were in the 
possession of their agent, with no authority to trans- 
fer, and were represented by said agent to have been 
lost, and were found in the possession of the defend- 
ant, who denied knowing anything about them on 
inquiry made, the magistrates on the trial of a posses- 
sory warrant for the same, properly awarded the pos- 
session to the plaintiffs. Wileor, Gibbs & Co. vs. 


. The fact that the plaintiffs took the note of their 
agent for the amount of the liens and notes alleged to 
have been lost, with the stipulation that when found 
the same should be credited thereon, does not defeat 
the right of the plaintiffs to the possession of their 
property. Ibid. 

. Where a plaintiff sues for damages sustained from 
having been pushed off a car of defendant, while in 
motion, by a negro, who emerged from the car and 
stated that he was in charge of the same; this decla- 
ration, unless brought to the knowledge of the defend- 
ant or its agents, who had charge of the train at the 
time, is insufficient to make the defendant liable for 
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the acts of the negro as its servant. Lindsay vs. 
Central Railroad and Banking Company . .........+0+ 


PRINCIPAL AND SECURITY. 


1. The Legislature has authority to appoint, by resolu- 
tion, a committee of their own body, as ministerial 
agents, to audit and state the accounts of the officers 
and agents of the Western and Atlantic Railroad. 
Where such statement shows an officer or agent in 
default, and is transmitted by the committee to the 
Comptroller General, and he thereupon issues execu- 
tions against the defaulting officer and his sureties, 
this Court will presume that he has satisfied himself of 
the correctness of the committee’s report by inspection 
of the books and accounts of the Western and Atlantic 
Railroad, and adopted it as his own. Scofield et al. vs. 
Perkerson et dl...s.+seseee péegsbehsanene semen mm 
Hinton et al. vs. Same....ccccreceeeceees pasestonsenes ches 00 


2. The Courts will not entertain jurisdiction to enjoin 
such execution on the ground that there is a suit 
pending, at the instance of the State, ayainst the de- 
faulting agent and their securities on their bond, or 
on the ground that the amount for which the agent is 
a defaulter, was fraudulently used and embezzled by 
him. bid. 


3. A surety whose principal has been adjudged a bank- 
rupt, when sued for the debt on which he is surety, 
cannot set off against it usurious interest paid by his 
principal to the creditor, on transactions other than 
the one out of which the debt arose, on which the 
surety is sued. Woolfolk vs. Plant & Son 


4, To discharge a surety on account of extension of time 
by the creditor to the principal debtor there must not 
only be an agreement for the extension, but the indul- 
gence must be for a definite period. Ibid. 


5. The dismissal of a possessory warrant for cotton, (upon 
failure to find it in the possession or control of the 
warehouseman with whom it was deposited and against 
whom the warrant issued,) by the drawee of a draft, 
who held the warehousemen’s receipt for the cotton, 
as collateral security for the payment of the draft, 
and at whose instance the warrant issued, does not 
discharge the accommodation drawer, even though the 





734 INDEX. 


warehousemen were the acceptors of the draft, and the 
draft on its face directed the cotton to be sold and the 
proceeds applied to its payment. Ibid. 


. Where the defendant signed a note, given by a mem- 
ber of a firm individually, for money borrowed for the 
use of the firm, as security, and upon a settlement of 
the partnership affairs, that note was settled by the 
acceptance by the plaintiff of a note made by said 
partner, without security, and the defendant was not 
present, assenting thereto, that would discharge him 
from his liability as security. Simmons vs. Guise..... 


PROMISSORY NOTES. 


. Where notes and liens, payable to the order of plain- 
tiffs, for goods sold belonging to them were in the 
possession of their agent, with no authority to trans- 
fer, and were represented by said agent to have been 
lost, and were found in the possession of the defend- 
ant, who denied knowing anything about them on in- 
quiry made, the magistrates on the trial of a posses- 
sory warrant for the same, properly awarded the pos- 
session to the plaintiffs. Wileor, Gibbs & Co. vs. 


2. The fact that the plaintiffs took the note of their 
agent for the amount of the liens and notes alleged to 
have been lost, with the stipulation that when found 
the same should be credited thereon, does not defeat 
the right of the plaintiffs to the possession of their 
property. Ibid. 

3. When a suit was brought on a promissory note, 
signed by one claiming to be the agent of the defend- 
ant, and there was some evidence that the defendant 
had accepted, knowingly, the consideration for which 
the note was given: 

Held, That it was error in the Court to rule out the 
note as evidence. The case should have been sub- 
mitted to the jury, under the charge of the Court, as 
to the effect of the defendant’s act, should they be- 
lieve he had accepted, knowingly, the consideration 
for which the note was given. Gilbert vs. Dent 


4, When a note, payable at bank, is placed in a bank 
for collection, it is the duty of the bank to see to it, 
that it is properly presented for payment, and on its 
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dishonor, to have it duly protested, and notice given 
to the indorsers. Georgia National Bank vs. Hen- 
derson 


5. When a bill of exchange payable at , was sent 
to a bank for collection, and the bank treating it as a 
bank check, and not entitled to days of grace, pre- 
sented it for payment, and had it protested, etc., on 
the day of its maturity, without days of grace, by 
means of which the indorser was discharged, and it 
was in evidence, that the bank was notified by the 
indorser at the time that he claimed the paper to have 
days grace : 

Held, That the bank was liable to the person who de- 
posited the paper for collection for damages, for its 
negligence in not presenting the check, as required 
by law, and causing notice of its non-payment to be 
given to the indorser. Ibid. 

. The present holder of a negotiable promissory note 
or bill of exchange is prima facie, presumed to have 
acquired title thereto before its maturity, and in a suit 
by the holder against the bank to which the paper 
was sent for collection for failing to present it for 
payment, and failing to notify the indorser of its dis- 
honor, the present holder is prima facie presumed to 
have been the holder at the maturity of the paper. 
Ibid. 


PROTEST. See Promissory Notes, 4, 5, 6. 
RAILROADS, 


. In the absence of any fraud or collusion on the part 
of the railroad company, the mere transfer of the 
stock on the books thereof to the purchaser, by di- 
rection of the administrator, will not make the com- 
pany liable as a guarantor or warrantor of the ven- 
dor’s title to the stock. Nutting et al. vs. Thomason 

. A railroad company is not liable for injuries sus- 
tained by laborers in the employ of a contractor who 
was working for said company, though it may have 
furnished implements and materials for the perform- 
ance of such work. Central Railroad and Banking 
Company vs. Grant 
Same vs. O Hard....+.s.ceeeveceece Sbtdccstdbtes! séotduscoce 
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3. Where a plaintiff sues for damages sustained from 
having been pushed off a car of defendant, while in 
motion, by a negro, who emerged from the car and 
stated that he was in charge of the same; this de- 
claration, unless brought to the knowledge of the 
defendant or its agents, who had charge of the train 
at the time, is insufficient to make the defendant lia- 
ble for the acts of the negro as its servant. Lindsay 
vs. Central Railroad and Banking Company 


4, Where a bill was filed setting up that the complain- 
ant had conveyed by deed to a railroad company for 
laying and using its track, one hundred feet width 
of the land through his plantation, and trusting to . 
the assurances of the president of the road, that proper 
stock-gaps should be erected, as they might be needed, 
had neglected to put in the deed any stipulation as to 
the gaps, and the bill prayed that the company might 
be enjoined from running the cars and using the land 
until the “ gaps” were erected : 

Held, That the injunction was properly refused by the 
Judge, even though there might be equity in the bill. 
Cook vs. North and South Railroad Company 


REASONABLE TIME. 
. As no time was specified within which the defendant 
was to build and pay the plaintiff for one-half of the 
wall to be used by him, the law will imply that it 


19 
RECEIPT. See Guardian and Ward, 4, 5. 
RECEIVER. 


. A purchase by a Receiver, as agent of another, of 
property sold at his own sale, made under order of 
Court, is voidable at the election of a party having a 
beneficial interest in the property, and when such 
election is promptly made, the sale will be set aside. 
Carr, executor, et al. vs. Houser, administrator 


RECORDING INSTRUMENTS. 
. It is not necessary that a Notary Publie shall affix 
his seal to the probate of a deed by asubscribing wit- 
ness. Nichols vs. Hampton 
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2. A mortgage recorded within three months from the 
date of its execution is a lien from its date, even against 
bona fide purchasers without notice. Ibid. 

3. An affidavit, probating a mortgage, taken before the 
attorney of the mortgagee, who is a Notary Public, is 
not a legal affidavit, and a mortgage recorded on such 
probate is not legally recorded. bid. 


REFORMATION OF INSTRUMENTS. 
See Equity, 12. 


RELIEF ACT OF 1870. 


1. When in November, 1864, a contract was made for 
board for a year, and in February, 1865, a note was 
given for the sum agreed on, but the boarding ceased 
in August, 1865, and in November, 1865, the parties 
had a settlement, and the equities of their Confederate 
contract were agreed upon, the true value of the board 
actually received, settled, and a new note given for 
what was due: 

Held, That this contract of November, 1865, was not a 
renewal of the note of February, 1865, and that the 
tax-affidavit, required by the Act of October 13, 1870, 
was not necessary. Greene et al. vs. Lowry 

. It is not necessary that the declaration shall affirma- 
tively show a case to be within the exceptions men- 
tioned in the 14th section of the Act of October, 13th, 
1870, to excuse the filing of the affidavit required by 
the 2d section of the Act. It is sufficient, if the facts 
be made to appear to the Court by proof. Montgom- 
ery et al., executors, vs. Pruitt et al 

. Where, in a suit pending on a promissory note dated 
before the 1st of June, 1865, it appeared that thesuit was 
in the name of an administrator, that a widow and 
minor children were the sole distributees of the estate, 
and that the note had been taken by the administra- 
tor as part of the consideration of a tract of land sold 
by him belonging to the estate: 

Held, That, prima facie, the note was due to the widow 
and minors, and within the exceptions to the Act of 
October 13, 1870, so that the tax-affidavit was unnec- 
essary. Smith, administrator, vs. Howell et al 

4. Where it appeared that the debt for which the execu- 
tion was issued was contracted prior to June Ist, 1865, 

Vou. xiv. 48, 


128 
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that it was for the unpaid purchase money due for the 
land levied on, that the complainant was, at the time 
of the comencement of the action on which the judg- 
ment and execution were founded, in possession of the 
land, and is still in possession, it was proper in the 
Chancellor to refuse an injunction against the sale of 
the property under said execution, applied for on the 
ground that the taxes on the debt had not been paid. 


Hambrick vs. Dickey et al........ dobbchobeblstiscdsdastoee ° 


5. To make one a “claimant” of the property, within 
the meaning of section 5 of the Act of October 13th, 
1870, so as to be permitted to file the counter-affidavit 
there provided for, he must put in aclaim to the prop- 
erty, under the claim laws of this State. Adams vs. 
WRGIOTED. sc eicdincthsnededs Plastic cbestedivetidiectdhicsebeciess 


6. Where an action was pending on a contract made 
before the first of June, 1865, and no tax-affidavit of 
taxes paid was made as required by the Act of Octo- 
ber 13th, 1870, and no motion was made to dismiss 
for such failure, and a trial was had on the merits, it is 
too late, after a verdict for the plaintiff, to move for 
a new trial, on the ground that no affidavit was filed, 
and no proof given on the trial as tothe payment of 
taxes. Everett vs. Southern Express Co........+. reesenes 


7. The failure to make a motion to dismiss is an implied 
consent that the case does not come within the Act. Ib. 
8. Where a creditor applies for letters of administration 
upon the estate of his deceased debtor, it was error in 
the Court to exclude notes and mortgage to secure the 
same, made by the debtor, which were offered in evi- 
dence to show the indebtedness, on the ground that no 
affidavit had been filed of the payment of taxes thereon. 
Ffnstein vs. Latimer et al........ccceceecccecssscecces coseee 


9. An executor, who has willfully or negligently mis- 
managed the property in his charge to the injury of a 
legatee, cannot avail himself of the previsions of the 
Relief Act of October 13th, 1870, when sued by such 
legatee. Anderson vs. Green, executor....... ..++ wheaee’ 


10. A plaintiff isa competent witness to prove the pay- 
ment of taxes on the debt sued on, though the other 
party to the contract may bedead. Mumford vs. King, 
CHECULOL. «2444. cececnccnessvcces cocccesccees vecccseceseces. cotecs 

11. A claim by one partner against his co- partner for 

an unascertained amount, growing out of partnership 





236 


295 


315 


361 


414 
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transactions, and which can only be ascertained by a 
settlement of the partnership concerns, is not required, 
before such settlement, to be given in for taxation. 
Hence, where a bill is brought to compel such a set- 
tlement of a partnership, which ceased business with- 
out formal dissolution, before June, 1865, it is not 
necessary for complainant to file an affidavit of pay- 
ment of taxes on the claim sought to be enforced. 
Lopez vs. McArdle, administrator 

12. Where, in an arbitration between the guardian of a 
minor legatee and the executor of an estate, it was de- 
creed that all the notes of the estate should be turned 
over to the miuor as her property : 

Held, That in a pending suit on one of the said notes, 
proof of this award excused the filing of the affidavit 
required by the Act of October 13, 1870, and this is 
not met by proof that there are outstanding debts 
against the estate. Heartwell, guardian, vs. Tomp- 
kins et al 452 

13. Where an affidavit of taxes paid, as is required by 
the Act of October 13, 1870, was filed within the 
time prescribed, but the affidavit failed to say that 
wee plaintiff expected to prove the same on the 
trial ; 

Held, That the affidavit is amendable at the trial. Fer- 
guson vs. New Manchester Manufacturing Company... 461 

14. Where a holder of bank bills, issued before June, 
1865, gives them in regularly at what he swears, on 
the trial, he was willing to sell them at, and pays the \ 
taxes due on that valuation, there being no contradic- 
tory evidence of the value of the bills, it is a suffi- 
cient compliance with the Relief Act of 1870. Man- 
ufacturers’ Bank of Macon vs. Lamar 563 

15. In suit on a bond executed before June, 1865, and 
for the payment of money, upon the happening of a 
certain contingency, which does not happen until after 
that date, no affidavit of the payment of taxes need 
be filed. Jackson vs. Gayden 645 


REMAINDER. 


1. Where, in a marriage settlement, certain property was 
settled upon the wife for life, remainder to the hus- 
band for life, remainder to the heirs general of the 
husband : 
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740 











Held, That the husband took a vested remainder in fee. 
Varner vs. Boynton et al........++ biwassides piste! beaesoied 508 


2. Where the husband, with the consent of the wife, iu- 
vested a portion of the estate so conveyed in real es- 
tate, taking from the vendor a bond for titles, his 
heirs-at-law have no right to follow the proceeds to 
the injury of the vendor, a portion of whose debt is 
still unpaid. Ibid. 

3. Where the husband has diverted a portion of the in- 
come of the trust estate, and invested the same, with- 
out the.consent of the wife, in real estate, and subse- 
quently, with her consent, invested a portion of the 
corpus of the estate in the same real estate, the heirs- 
at-law of the husband have no right in the remainder 
of the corpus, as against the right of the wife to be 
reimbursed for so much of the increase as was so di- 

verted and invested. Ibid. 


RES ADJUDICATA. 


1, An award having been made the judgment of the 
Court without objection, equity will not interfere to 
set it aside on account of fraud in the original cause 
of action, or of fraud in obtaining the complainant’s 
consent to the arbitration, where all the facts were 

known at the time of the motion to make the award 

the judgment of the Court. Clark et al. vs. Thur- 































RESCISSION. See Sale, 2. 
SALE. 


1. When there is a sale of goods, with a warranty of 
quality, and a delivery and acceptance by the buyer, 
aud the goods prove not to correspond with the war- 
ranty, and there is no fraud by the seller, the measure 
of damages is the difference between the price paid 
and the value of the goods as they actually were at 
the time and place of the sale and delivery, together 
with such consequential damages, if any there be, as 
come within the rule, excluding indirect and specula- 
tive damages. Clarke & Company vs. Neufville........ 261 
2. There can be no rescission, by the buyer, of a contract, 
in a case of the sale and delivery of goods, unless the 
buyer return or offer to return the goods, and if, by 
his own act, as by a sale of a portion of them, he 
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render such delivery impossible, the buyer cannot, of 
his own motion, rescind. Ibid. 

. Title to personal property may pass by sale without 
present delivery; but a mere promise to deliver, for a 
consideration paid, after the owner shall have done 
something necessary to enable him to deliver, does not 
pass title. The intention of the parties will govern. 
Thus, where A buys land of B, for which he gives him 
the note of a third person, and they afterwards cancel 
their trade, but B, having lost the note, promises to 
have a copy established, and then to deliver it in lieu 
of the lost original, or to deliver the original if found, 
the title to the note passed to A or not, at the time of 
the cancellation of the land trade, aceording as the 
parties may have intended. The jury in this case 
having found that the parties did not intend to pass 
the title to the note until it was safely delivered to A, 
which finding is supported by-evidence, the verdict 
will not be disturbed. Cheney et al. vs. Dalton 

. When a merchant sells an article as a fertilizer, at 
the market value of that particular kind or descrip- 
tion of fertilizer, the law implies that he warrants to 
the purchaser thereof, that the article sold is a mer- 
chantable article, and reasonably suited to the use for 
which it is purchased; and if it is not, the defendant 
may plead it in abatement of the purchase money 


agreed to be paid therefur. Radcliff vs. Gunby & Co. 
SAW MILL LIEN. See Lien, 3, 4, 5. 
SCALING ORDINANCE. 


This being a Confederate contract, the amount to be 
paid must be determined under the provisions of the 


Ordinance of 1865. Clark et al. vs. Lyon et al......... 202 


. Where a defendant is sued upon a note given in the 
year 1863, in part payment for property, of which he 
was in possession of an undivided half at the time of 
the trial, he is entitled to the benefit of the provisions 
of the Ordinance of 1865, notwithstanding his refu- 
sal to deliver up the property for the note. Lums- 
den vs. Manes 

3. A State bank, not specially authorized by its charter 
to do so, could not, in 1862, issue any of its bills, in- 
tended to be used as money, redeemable otherwise 
than with gold or silver coin. Where it did issue bills 
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at that date, in the usual form, it is inadmissible in a 
suit on them by a bona fide holder, who did not re- 
ceive them from the bank, but purchased them from 
others, to prove that they were intended by the bank 
to be payable in Confederate currency, and were so 
understood by the community in which the bank was 
located. The Ordinance of 1865 does not apply to 
such contracts. Manufacturers’ Bank of Macon vs. 
LEP on oa sciestidderdd esis ob dives ede sve sebupedesend vor obeges 563 


SECURITY. See Principal and Security. 
SET-OFF. 


. Toestablish a set-off, the law requires the same evi- 
dence as if the defendant had originally sued the plain- 
tiffs on the claim. Wilson & Co. vs. Walker 

. The jury having returned a verdict in favor of the 
defendant on his plea of set-off, and there not being 
sufficient evidence to create a prima facie liability of 
the plaintiffs on the same, a new trial will be granted. 
Ibid. 

. A surety whose principal has been adjudged a bank- 
rupt, when sued for the debt on which he is surety, 
cannot set off against it usurious interest paid by his 
principal to the creditor, on transactions other than 
the one out of which the debt arose, on which the 


surety is sued. Woolfolk vs. Plant & Son......: s+ sss00 


. In a suit on a promissory note due to A, a set-off due 
to the defendant by a partnership of which A isa 
member, cannot be pleaded either at Jaw or equity un- 
less there be special circumstances also pleaded, to 
avoid the want of mutuality between the two debts. 
PARE es TIGOING, «ios 0k disc oid sonisidene'sce cBVeceéss ents 


SHERIFF. 


. Where a sheriff fails to advertise and sell goods levied 
on under a mortgage fi. fa. on the 10th of April, 1871, 
until the first Tuesday in October, upon the ground 
that the defendant notified him that he would apply 
for a homestead exemption in said property, which 
exemption was not set apart until September 19th, 
1871, upon application in bebalf of plaintiffs in fi. fa., 
a rule absolute should be issued against him. Kim- 
bro & Company vs. Edmondson 


2. An appointment by the Judge of the Superior Court, 











INDEX. 743 







of one to perform the duties of sheriff, under section 
251 of the Revised Code, holds until there is an elec- 
tion of some one to fill the vacancy, as provided by 
law, and no longer. Heys vs. Walters.......s.sseseeeees 386 


3. Notice given to one deputy sheriff by the tax collec- 
tor, under the circumstances set forth, to satisfy the 
tax fi. fa. with the money first made, is notice to all. 
OEE 0h, FE io inteermitnnenaniien te eetenunnt 461 
4, Where the securities of a sheriff applied to the Gov- 
ernor to be released from his bond, and the Governor 
ordered the sheriff to give another bond with security 
to the Ordinary of the county, within ten days; on 
failure to comply within the time prescribed, he for- 
feited his right to exercise the duties of the office, 
although there may have been a vacancy in the office 
of eet daring § the Bente Bosworth vs. Walters 
et al... = vokgns anisecapence, UD 


















SPECIFIC PERFORMANCE. See Equity, 6. 
STATUTE OF FRAUDS. See Frauds, Statute of. 


STATUTE OF LIMITATIONS. 
See Limitation of Actions. 


STEAMBOAT LIEN. See Lien, 8, 9. 
TAX. 


1. In a suit against the Ordinary of a county for taxes 
alleged to have been illegally collected from the plain- 
tiff, the declaration must set forth the facts showing 
such illegality. Montgomery and West Point Rail- 
road Company vs. Duer, Ordinary.....1e. sereeeceeeees 272 
2. The remedy against the superintendent and the other 
officers of the Western and Atlantic Railroad is the 
same as against tax collectors and receivers. Scofield 
et al. vs. Perkerson et al; Hinton, et al. vs. Same...... 350 
3. A sale of the land by the assignee of a bankrupt 
does not divest the lien of the State upon the land for 
taxes due on it, even though sold by the assignee free 
of incumbrance. Stokes vs. The State and County.... 412 
4, An execution issued by the tax collector for the un- 
paid taxes against the land, which has not been 
returned by any one, describing it as the property of the 
persons who last returned it, is valid against the land, 
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although such persons may no longer be the owners 
of it, and may not have owned it at the time the law 
fixes the liability for taxes, to-wit: the first day of 
April. Ibid. 


5. A claim by one partner against his co-partner for an 
unascertained amount, growing out of partnership 
transactions, and which can only be ascertained by a 
settlement of the partnership concerns, is not required, 
before such settlement, to be given in for taxation. 
Hence, where a bill is brought to compel such a set- 
tlement of a partnership, which ceased business with- 
out formal dissolution, before June, 1865, it is not 
necessary for complainant to file an affidavit of pay- 
ment of taxes on the claim sought to be enforced. 
Lopez vs. McArdle, administrator......... bodgussdnae ssees 


6. While it is true, as a general rule, that no judicial in- 
terference can be had in any levy or distress for taxes, 
yet where it happens that the tax collector placed a 
tax fi. fa. in the hands of the sheriff, with instructions 
to collect the same out of the first money that should 
come into his hands from the sale of the defendant’s 
property under an execution held by him, and the 
sheriff did sell property of the defendant for more 
than enough to pay off-the tax fi. fa., under other 
executions, and application was made to the tax col- 
lector for his consent to have this money paid over to 
such executions, which he refused, and the sheriff 
thereupon took the responsibility of paying over the 
money to the levying executions and then of his own 
motion levied the tax fi. fa. upon other property of 
the defendant without instructions to do so from the 
tax collector, the sheriff will be enjoined from pro- 
ceeding under the tax fi. fa. at the instance of a cred- 
itor of the defendant, who has attached the property 
last levied on, who states in his bill that the defend- 
ant is insolvent, and that if complainant is deprived 
of this means of securing this debt by the action of 
the sheriff, he will lose it, it being apparent that the 
sheriff levied the tax fi. fa. for his own protection and 
not for the benefit of the State. Beatie vs. Brown et al. 458 


7. Notice given to one deputy sheriff by the tax collec- 
tor, under the circumstances set forth, to satisfy the 
tax fi. fa. with the money first made, is notice to all. 
Ibid. 
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TENANTS IN COMMON. 


1. Where a tenant in common conveys the whole lot to 
a third person, and the grantee took possession, claim- 
ing the entire lot as his own, this action constitutes a 
disseizin and ouster of the other tenants in common, 
and they are barred from asserting their right to such 
property after the expiration of seven years. Horne 
et al. vs. Howell ........+. Sond snidabsotanity cbvond lds towacbscks 

2. Where a prescriptive title is set up in defense to an 
action of ejectment, it is competent for the defendant 
to show the good faith with which he purchased. 
Ibid. 

TROVER. 


1. It is error in the Court to charge the jury in a trover 
case, that a demand and refusal is proof of conversion, 
it not appearing that the property sued for was in the 
possession, power, or control of the defendant, at the 
time of the demand and refusal, but if in such a case, 
there be conclusive proof of a conversion in fact, a new 
trial ought not to be granted. Seago vs. Pomeroy..... 

2. When the owner of a past due promissory note placed 
it in the hands of A for collection, and A sold it to B, 
and B converted it tehis oWn use : 

Held, That the true owner might maintain trover for 
the note against B, and that B got no title by his pur- 
chase from the agent. bid. 


TRUSTS. 

1. Implied trusts are not within the statute of frauds, 
and the Courts will hear parol evidence, showing the 
facts from which they are sought to be implied. Alex- 
ander, executrix, vs. Alexander et al.,......++ seenepanenn , 

. Where one holds the legal title to property, but the 
same has been paid for by or with the funds of another, 
the law implies a trust. Ibid. 


. Where a guardian has purchased property with the 
funds of his wards, and has, by his written and sworn 
answer toa bill in equity, so declared, and that he 
holds it for their use, the wards may recover the prop- 
erty in a Court of law, notwithstanding it may appear 
that the guardian took the deed to himself, making 
no mention of his wards. Ibid. 


4. Receipts in full by wards to their guardian, which, 
in express terms, discharge the guardian from all 
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liability, may be explained by parol, and will only 
cover such matters as were intended to be covered 
thereby. Ibid. 

. A receipt in full by a ward to his guardian, discharg- 
ing him from all claims the ward may have against 
him, in law or in equity, does not convey to the guar- 
dian any title to the land held by the guardian for 
him, even though the same be held under an implied 
trust, especially if, at the time of the receipt, the ward 
has reason to believe that the title of the land is to 
the guardian as guardian. Ibid. 


USURY. 


. Where a suit to recover usury paid was brought 
against a Loan and Building Association, chartered 
by the Superior Court in favor of one who has been 
a member and borrower, and who, failing to comply 
with the rules, as to the payment of his monthly 
dues, had, by way of settlement, conveyed to the 
company certain real estate at an agreed price in full 
discharge of his obligations, and it appeared in proof 
that the company consisted of two thousand shares ; 
that $1 00 per month was to be paid upon each share 
until the accumulations should make each share worth 
$200 00; that the monthly receipts were to be used 
in advancing to the shareholders on their ultimate 
interest at such rates of premium as the money might 
bring at auction, and that each shareholder, taking 
an advance, was to pay $1 00 extra upon each share 
advanced upon, giving a real estate mortgage to secure 
the performance by him of his agreement to pay his 
dues as the constitution of the company required : 

Held, That the contract of a member taking an advance 
according to the rules, was not usurious upon its face, 
whatever might be the premium at which he agreed 
to take the advance. Parker vs. Fulton Loan and 
Building Association 166 


. Whether such a contract, though legal upon its face, 
was, in fact, illegal, would depend upon the object of 
the association. If it were, in truth, a mere devise 
to evade the usury laws, then it would be illegal, if 
in fact more was taken for the use of money than 
seven per cent. perannum. But if the organization 
were in fact and bona fide a plan with the real intent 
and object of “accumulating a fuud by monthly sub- 
scriptions or savings of the members thereof, to assist 
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them in procuring for themselves such real estate as 
they may deem proper,” then it would not be illegal ; 
and this being a question of fact, depending upon 
evidence, it was proper for the Judge to leave it to 
the finding of the jury. Ibid. 

. When no other facts appear to the jury, by the proof, 
going to show the object of such an association than 
the Constitution, and the contract made in accordance 
therewith, a verdict of the jury that the contract is 
not illegal, is not only supported by, but is required 
by the evidence. bid. 

. If a contract claimed by one of the parties to be 
usurious and by the other not, is compromised and 
settled between them, the question of dispute as to 
the usury, forming a distinct item of the settlement, 
this is an accord and satisfaction even as to the usury, 
and the money paid cannot be recovered back, but a 
mere compromise and settlement of the debt without 
a distinet reference to the dispute as to the illegality 
of the contract is not a bar to a suit to recover back 
the usury paid. Ibid. 

. A surety whose principal has been adjudged a bank- 
rupt, when sued for the debt on which he is surety, 
cannot set off against it usurious interest paid by his 
principal to the creditor, on transactions other than 
the one out of which the debt arose, on which the 


surety is sued. Woolfolk vs. Plant & Son. 
VENUE. See Domicil, 1, 2, 3. 
VERDICT. 


Where a verdict is plain and unmistakable in its terms 
and legal effect, it is error in the Court to permit coun- 
sel for the party against whom the verdict is rendered 
to interrogate the jury, on the reading of the verdict 
by the Clerk, as to what they intended by their ver- 
dict. The verdict in such a case not being ambiguous 
must speak for itself. Anderson vs. Green, executor .. 


Where a legatee files a bill against the executor of the 
wil] under which the complainant claims, to compel 
the payment of his legacy and the executor sets up 
the defense of plene administravit preter, which is con- 
troverted by the complainant, and the jury found the 
following verdict: “ We, the jury, find the sum of 
$5,000, with legal interest thereon from the 24th day 
of November, 1855, for the complainant, John An- 
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derson, to be raised out of the estate of A. H. Ander- 
son, deceased, in the hands of Moses P. Green, execu- 
tor,” the complainant is entitled to a judgment de 
bonis testatoris et si non de bonis propriis. Ibid. 

3. The decree of the Chancellor should conform to the 
verdict. Where a decree was rendered by the Chan- 
cellor not conforming to the verdict, and pending a 
motion by defendant for a new trial, complainant ex- 
cepted to the decree rendered and brought the case to 
this Court, where the bill of exceptions was dismissed 
as prematurely sued out, and at the hearing of the 
motion for a new trial, complainant again moved to 
reform the decree, so as to make it accord with the 
verdict, which motion to reform the Chancellor again 
entertained and overruled, and also granted the new 
trial, to all of which complainant excepted within 
the thirty days required by the statute, he is not es- 
topped from assigning error upon the ruling. of the 
Chancellor refusing to reform the decree. Ibid. 

4. Where the verdict of the jury is for a sum not more 
than the evidence shows the complainauat is entitled to, 
a new trial will not be granted because they may have 
arrived at the result by an erroneous calculation— 
conceding that, in this case, the mode of calculation 
adopted by the jury was erroneous. bid. 

5. Jurors cannot be heard to impeach their verdict. Ib. 

6. Where a bill was filed by the legatees of an estate 
against the executors, praying an account and settle- 
ment, and the jury find in favor of two of the com- 
plainants only, directing certain specific assets on hand 
to be turned over to them, saying nothing about the 
other complainants : 

Held, That, as in equity, the jury may find a special 
verdict, this verdict is not void, as not disposing of 
the issues. Shell et al. vs. Sanders et al 


7. The Chancellor may, in the final decree, dispose of 
the whole case in accord with the verdict, and it is, 
therefore, sufficient. Ibid. 

8. Where, on the trial of a bill for account and settle- 
ment in favor of the legatees of an estate against the 
exeeutors, the jury found that one of the executors 
was not liable to the legatees at all, and the verdict 
directed certain notes and assets to be turned over by 
the other executor to the legatees, and two of these 
notes were the notes of the executors, made by them 
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as memoranda of moneys belonging to the estate, used 
by them: 

Held, That the verdict was illegal. The jury should 
have found against the executors a money verdict for 
the amount of the notes, and it was right in the Court 
to grant a new trial. Ibid. 


WAREHOUSEMEN. See Carriers, 2, 3, 4. 
WARRANTY. 


1. When there is a sale of goods, with a warranty of 
quality, and a delivery and acceptance by the buyer, 
and the goods prove not to correspond with the war- 
ranty, and there is no fraud by the seller, the measure 
of damages is the difference between the price paid 
and the value of the goods as they actually were at 
the time and place of the sale and delivery, together 
with such consequential damages, if any there be, as 
come within the rule, excluding indirect and specula- 


tive damages. Clark & Company vs. Neufville......... 
. If B buy land from A and take possession, he cannot 
resist the payment of the purchase money if he has not 
heen disturbed in the possession by showing A’s want 
of title, unless he show that A is insolvent, or show 
other facts to establish the insufficiency of his war- 
ranty. Booth vs. Saffold....... veliggnoaiieine edavtovlensbits . 
. When a merchant sells an article as a fertilizer, at the 
market value of that particular kind or description of 
fertilizer, the law implies that he warrants to the pur- 
chaser thereof, that the article sold is a merchantable 
article, and reasonably suited to the use for which it 
is purchased ; and if it is not, the defendant may plead 
it in abatement of the purchase money agreed to be 
paid therefor, Radcliff vs. Gunby & Company......... 
. A deed, or bond for titles to a tract of land, by its 
number in the State survey, binds the obligor to make 
title to the land within the boundaries of such survey, 
and if a part be sold off before the date of the deed, 
this is a breach of the bond; nor is this breach excused 
by the fact that the quantity sold off is small, and the 
bond describes the number, containing two ‘hundred 
and two and one-half acres, more or less. Smith vs. 


. Proof that the obligee in a bond for titles knew that 
the obligor was not the owner of the whole of the land 
described in the bond, is no reply to a plea of a breach, 
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unless it appear that there was a;wistake in the des- 
eription. Ibid. wi 4 
WESTERN AND ATLANi’C RAILROAD. 
1. On the abolition of the offices of the Western and 
Atlantic Railroad, the Comptroller General became 
the proper custodian of the books and records of the 
road, and the duty of causing the true amount due 
by defaulting officers of the read to be ascertained 
devolved upon him. Scofield et al. vs. Perkerson 
et al. ; Hinton et al. v8. 8aMe......000.cecceeseeees ecegnnen 325 
2. The Legislature has authority to appoint, by resolu- 
tion, a committee of their own body as ministerial 
agents, to audit and state the accounts of the officers 
and agents of the Western and Atlantic Railroad. 
Where such a statement shows an officer or agent in 
default, and is transmitted by tle committee to the 
Comptroller General, and he thereupon issues execu- 
tions against the defaulting officer and his sureties, 
this Court will presume that he satisfied himself of 
the correctness of the committee’s report by inspec- 
tion of the books and accounts of the Western and 
Atlantic Railroad, and adopted it as his own. Ibid. 
3. The remedy against the superintendent and the other 
officers of the Western and Atlantic Railroad is the 
same as against tax collectors and receivers. Scofield 
et al. vs. Perkerson et al. ; Hinton et al. vs. Same...... 350 


WILL. 


1. Where there is no ambiguity on the face of a will, 
parol evidence is inadmissible to explain it. Hill et al. 
vs. Alford......... webstews tisegi itbidnhdiginesbetn caddén eden wove 247 

2. Where a will. provided that, as testator’s children 
should marry or come of age, the executor should 
give off such portions of the property as he thought 
proper, the title to the same remaining in the estate 
until the youngest child should marry or come of age, 
when it should be brought into the general fund and a 
final division take place, and in case all the children 
should die without leaving children at the time of their 
death, then the property to pass to the Inferior Court 
of Putnam county, for certain specified purposes ; and 
the youngest having survived all the children, and 
having been placed in possession of the entire estate, 
and having died after he arrived at full age, leaving 
two children : 
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Held, That. the purehas¢-s, under an execution against 


3. 


4, 


5. 


said youngest child, © btain a valid title thereto as 
against his children., < « bid. 

Probate of a will in common form unattacked for 
seven years, is conclusive, upon all parties in interest, 
except minor heirs-at-law. Anderson vs. Green, exe’r. 
A legatee is not barred from asserting his claim to a 
legacy against the executor where suit is brought with- 
in ten years after the legatee arrives of age. Ibid. 
Where a wil! has been proved in common form for 
more than seven years, a legatee does not waive the 
estoppel thereby created by filing his bill against the 
executor for an account and discovery. Ibid. 


. The law presumes a testator, in making his will, to 


have had a legal intention in view until the contrary 


is shown. Jbid. 


. Where a will, executed in July, 1850, the testator 


dying in 1859, conveys property in trust, the proceeds 
to be applied to the benefit of certain slaves, and pro- 
vides that the survivor shall receive the whole benefit, 
the clause is inconsistent with the provisions of the 
fourth section of the Act of 1818, against manumis- 
sion, and therefore void. Bennett et al. vs. Williams, 
CER ae 0009 0 onneny <aneoguntoo snes sen tasnarenseenepecedia 
The will must be construed under the law as it exist- 
ed at the time of the death of the testator. J bid. 


. Where a testator, in 1854, made his will, by which he 


left certain land to his son, whom he appuinted execu- 
tor, and in 1856 conveyed the land to his son by deed, 
reserving a life estate to himself, and delivered the 
deed to his son, the legacy is adeemed. If, on the 
death of the testator in March, 1864, the son takes 
immediate possession of the land, claiming it under 
the deed, and in January, 1865, prove the will and 
qualify as executor, but does not return the land as 
part of his father’s estate, he is not estopped by the 
probate and his qualification as executor, without 
more, from setting up his title under the deed adverse 
to the will. Worrill, andministrator, et al. vs. Gill, 
Administrator... esse obditi 


where one of the grounds of the caveat is, that the 
executor did, by fraud and deceit, and fraudulent and 
false representations, procure the testator to make the 
will, the admission of the executor, who takes an inter- 


751 


361 


399 


» 482 


10. On the investigation of an issue of devisavit vel non, 


“acca eae AAAI og te ae ee 
hati eae 


ane 








752 INDEX. 


est under the will, made after qualification, in refer- 
ence to the conduct or acts of the executor himself, as 
to a matter relevant to the issue, (ana his statement 
that he had procured the testator to make the will for 
certain purposes is such) should have been admitted 
as evidence in chief. Dennis et al. vs. Weekes.......... 
11. The fact that such evidence was admitted in rebuttal 
to impeach the executor, who testified as a witness in 
favor of the will, is not the full measure of the rights 
of the caveators, and they are entitled to a new trial 
on account of the rejection of this testimony as evi- 
dence in chief. Ibid. 


12. Where one of the grounds of caveat is undue ipflu- 
ence exercised by the executor of the testator, in pro- 
curing him to make the will, evidence showing that 
the executor, as agent of the testator in 1863 or 1864, 
applied to the Confederate conscripting officer to have a 
white man exempted from military service for the pur- 
pose of overseeing the plantation of the testator, on 
the ground that the latter was so unsound in mind as 
to be incapable of attending to his own business, is 
admissible as evidence in chief for what weight the 
jury may give to it, to show the executor’s knowledge 
of the state of the testator’s mirid, where the evidence, 
with the exception of that of the executor himself, 
shows that the executor exerted his influence over the 
testator (which was proved to be very great,) to have 
the will made, and all the witnesses testify that the 
testator had been a man of very weak, if not entirely 
unsound mind for fifteen years before his death, which 
occurred in 1869. Ibid. 


WITNESS. 


1. In divorce cases, the husband is an incompetent wit- 
ness to prove the adultery of his wife. Cook vs. Cook 


2. A plaintiff is a competent witness to prove the pay- 
ment of taxes on the debt sued on, though the other 
party to the contract may be dead. Mumford vs. 
King.....- selene ten eemetes shonin elansaabednembiecccadenssont es 
3. Upon the hearing uf the motion to make an injunc- 
tion permanent, it is not error in the Chancellor to 
receive the affidavit of the wife of one of the defend- 
ants, in relation to facts not coming to her knowledge 
from confidential communications of her husband. 
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